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PREFACE 


Nearly  twenty  years  ago  the  writer  became  especially  interested  in 
the  subject  of  probate  law.  For  six  years  he  was  in  the  service  of  one 
of  the  probate  courts  in  this  state,  and  during  a  later  period  for  a  num- 
ber of  years  has  instructed  law  classes  in  this  subject.  This  has 
resulted  in  the  collection  of  considerable  material,  which,  believing 
it  to  be  of  value  to  the  Ohio  bar,  he  sets  forth  in  this  volume. 

This  work  is  a  treatise  on  the  probate  law  of  the  state.  It  con- 
siders exhaustively  that  branch  of  the  law  which  relates  to  the  settle- 
ment and  administration  of  estates. 

Besides  the  treatment  of  probate  law  and  practice  and  kindred 
subjects,  the  law  of  descent  and  distribution  and  dower  has  been  fully 
discussed  and  completely  systematized  and  arranged. 

The  whole  work  is  prepared  with  especial  reference  to  the  Ohio 
statutes  and  decisions  on  this  subject,  but  full  citations  are  given 
from  the  decisions  of  other  states  and  from  standard  text-books  wher- 
ever they  serve  to  make  clear  any  doubtful  question. 

In  this  first  word  to  the  profession  it  becomes  the  author's  pleasant 
duty  to  return  thanks  and  to  make  grateful  acknowledgment  to  his 
friend  and  associate,  Wellington  L.  Merwine,  Esquire,  but  for  whose 
valuable  assistance  this  work  would  never  have  appeared. 

The  forms  are  the  work  of  Judge  John  T.  Gale,  late  probate  judge 

of  Franklin  county,  Ohio,  whose  intimate  knowledge  of  the  subject 

and  peculiar  qualifications  for  the  work  are  thoroughly  well  known 

throughout  the  state. 

E.   B.   K. 

Columbus,  Ohio,  Novemler  1,  1901. 
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Section 

11.  Equity  power  continued — Can 
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§  1.  Probate  courts  originated  how. — The  courts  which  formerly 
had  control  of  the  estates  of  deceased  persons  were  known  as  the 
ecclesiastic  courts.  These  courts,  at  first,  assumed  jurisdiction  over 
the  probate  of  wills  and  the  administration  of  the  estates  of  deceased 
persons.  Blackstone  said  of  them  that  the  proceedings  in  the  ecclesi- 
astic courts  were  regulated  according  to  the  canon  and  the  civil  law ; 
or  rather  according  to  mixture  of  both,  corrected  and  new-modeled 

(1) 
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bv  their  own  peculiar  usages  and  the  interposition  of  courts  of  com- 
mon law.^ 

The  extent  of  the  control  and  jurisdiction  of  the  ecclesiastic  courts 
over  the  estates  of  deceased  persons  was  quite  limited.  These  spir- 
itual courts  were  conlinod  principally  to  the  prol)ate  of  wills,  the 
granting  of  letters  of  administration,  the  payment  of  legacies,  and 
where  no  trial  of  issues  of  fact  or  of  law  was  nt'cessary,  to  the  pass- 
ing upon  the  accounts  of  executors  and  administrators.  But  at  the 
time  these  courts  were  in  existence  the  common  hiw  and  chancery 
courts  had  exclusive  control  over  all  matters  in  estates  where  a 
question  of  law  or  fact  was  to  be  tried,  where  guardians  were  to  be 
appointed  or  removed  and  estates  in  their  hands  were  to  be  con- 
trolled, where  real  estate  was  to  l)e  sold  for  payment  of  debts,  where 
assets  were  to  be  marshaled,  and  where  questions  had  to  be  deter- 
mined in  respect  of  any  liability  of  the  estate  to  a  creditor,  legatee  or 
distributee.- 

It  is  thus  seen  that  the  control  of  the  ecclesiastic  courts  over  the 
estates  of  dead  persons  was  quite  limited.  The  early  English  courts 
recognized  the  inefficiency  of  these  old  courts  to  adequately  control 
and  settle  estates,  and,  by  law,  the  English  testamentary  courts  were 
gradually  given  control  of  a  large  numl)er  of  questions  in  respect 
of  the  settlement  of  estates  which  had  been  denied  to  the  ecclesiastic 
courts.  The  testamentary  courts  of  this  country,  at  first,  were  mod- 
eled after  those  of  the  mother  country.  Being  regulated  by  statute, 
they  were  modified  and  changed  from  time  to  time  to  suit  the  new 
conditions,  until,  at  the  present  time,  our  probate  courts  are  vested 
with  far  greater  powers  and  jurisdiction  than  formerly.* 

These  courts  which  administer  the  affairs  of  decedents  are,  by  tlie 
different  states,  designated  by  various  names,  namely,  surrogatf^  fonrl^. 
orphans'  courts,  courts  of  ordinary  and  probate  courts. 

>j  2.  A  court  sui  generis. — The  growth  dl'  the  i)ower  of  the  proljate 
court  in  our  own  state  has  made  it  in  many  respects  a  peculiar  court. 
It  is  fully  recognized  as  a  part  of  the  judiciary  of  the  state;  and  in 
nil   riKiitcr^  in   which  it  hn<  bcf-n  r-lotlu'd  wiili  juri^liiiion.   it<  judg- 

'  Woerner  Am.  Law  of  Adm.,§§137,  Eccl.  L.  Oth  ed.),  609;  Woerner  Am. 

138.     See  also  introductory  note  of  Law  of  Adm.,  §  140;    Swinb.  Wills, 

Surrogate  Bradford's  series  of  Sur-  pt.  6,  §  21. 

rogate  Reports:  3  Bl.  Com.  100.  =  Smith  Probate  Law   (Mass.),  cli. 

'Williams  Executors  2060;  4  Burns  1;  Brunson  v.  Burnett,  1  Chand.  136. 


O  JURISDICTIOX.  §    3 

ment?  and  orders  carry  with  them  the  weight  of  those  of  other  su- 
perior courts.*  Still,  it  must  he  recognized  as  a  court  with  functions 
otlier  than  Judicial.  This  court  has  a  ministerial  function.  Its 
judge  is  both  judge  and  clerk  of  his  own  court.  He  can  make  and 
enforce  his  own  orders,  whereas  in  the  ordinary  courts  of  law  or 
equity  the  intervention  of  a  sheriff,  clerk,  master,  etc.,  is  required 
to  accomplish  the  same  object.  In  many  other  matters  the  orders  of 
this  court  are  enforced  through  administrators,  executors,  guardians, 
assignees,  etc.  Because  the  growth  of  its  powers  has  gradually 
separated  this  court  from  the  common  law  and  chancery  courts,  giv- 
ing to  it  what  may  be  designated  as  a  probate  jurisdiction,  it  has  been 
said  of  jt  that  it  is  "destined  to  achieve  for  itself  a  sphere  sui  generis, 
based  upon  and  determined  Ijy  its  own  inherent  principles."'' 

§  3.  Establishment  of  probate  courts  in  Ohio. — Prior  to  the  adop- 
tion of  the  constitution  for  the  state  of  Ohio,  in  1851,  there  was  no 
independent  probate  court  in  this  state.  When  this  constitution  was 
adopted  the  legislature  was  authorized  to  provide  for  the  establish- 
ment of  an  independent  probate  court.  Since  that  time  a  probate 
court  has  been  established  in  each  county  of  the  state,  which  is  a  part 
of  the  general  government  known  as  the  judiciary.  Before  the  es- 
tablishment of  this  court  by  constitutional  authority  all  matters 
hereinafter  treated  were  administered  in  the  common  pleas  courts.** 

§  4.  Probate  court  a  constitutional  court. — The  scope  of  the 
powers  of  probate  courts  in  Ohio,  as  in  other  states,  is  determined  by 
the  constitution.     In  article  4,  section  8,  of  the  constitution  of  Ohio, 

*  Kinkead  Practice,  §  85.  this  account,  the  decisions  of  that 
=  1  Woerner  Am.  Law  of  Adm.,  state  are  helpful  in  construing  the 
§  11.  law  in  this  state.  The  part  of  the 
"  Probate  courts  were  first  estab-  statutes  of  this  state,  relating  to  the 
lished  in  this  country,  by  statute,  in  inventory,  rejected  claims,  and  the 
1874,  by  act  of  the  Massachusetts  limitations  of  actions  on  such 
general  court,  R.  S.  1784,  ch.  46:  claims,  was  taken  from  the  laws  of 
Wales  V.  Willard,  2  Mass.  124;  Rice,  the  state  of  New  York  upon  the 
p.  3.  That  part  of  our  Ohio  statutes  same  subjects.  The  statute  (§  4200) 
relating  to  the  administration  of  passed  December  17,  1811,  prevent- 
estates  of  deceased  persons  was  ing  perpetuities,  was  copied  sub- 
passed  March  23,  1840,  38  O.  L.  146.  stantially  from  the  statute  of  Con- 
It  was  copied  almost  entirely  from  necticut.  Harkness  v.  Corning,  24 
the  Massachusetts  statutes :  Favorite  O.  S.  426. 
v.   Booher,   17   0.   S.   553.     And,   on 


§ 


OHIO  PROBATE  LAW   AND  PRACTICE. 


it  is  provided  a?  follows:  "The  probate  court  shall  have  jurisdiction 
in  probate  and  testamentary  matters,  the  appointment  of  administra- 
tors and  guardians,  the  settlement  of  the  accounts  of  executors,  ad- 
ministrators and  guardians,  and  such  jurisdiction  in  habeas  corpus, 
the  issuing  of  marriage  licenses,  and  for  the  sale  of  land  by  executors, 
administrators  and  guardians,  and  such  other  jurisdiction  in  any 
county  or  counties  as  may  be  provided  by  law."" 

^  5.  Establishment  of,  by  legislature. — By  virtue  of  this  consti- 
tutional power,  the  legislature  has  established,  in  each  county  of  this 
state,  a  probate  court,  to  be  held  at  the  county  seat,  in  an  office  where- 
in is'  to  be  deposited  and  safely  kept  by  the  judge  of  the  court  all 


•  It   was   said   by   Ranney,   J.,    in 
Giesy  v.  Cincinnati,  etc.,  R.  Co.,  4  O. 
S.  308,  deciding  whether  the  act  of 
April  30,  1852,  conferring  upon  the 
probate    court   jurisdiction    to   con- 
demn private  property,  was  consti- 
tutional:   "This   jurisdiction,    it   is 
evident,  must  depend  upon  a  proper 
construction   of   the   last   clause   of 
the  section,  to  wit,  'And  such  other 
jurisdiction  in  any  county  or  coun- 
ties, as  may   be  provided   by   late,' 
which    was   added    to    the    original 
draft  by  way  of  amendment,  and  is 
not  very   happily  expressed.     It  is 
not  doubted  that  the  general  assem- 
bly might  confer  this  jurisdiction  in 
one    or    more    counties;    but    it    is 
said  it  must  be  conferred  by  a  spe- 
cial  or   local   law,   and   can   not   be 
extended  to  all  the  counties  of  the 
state  by  a  general  enactment.     The 
legislature  has  uniformly  construed 
it  differently.    Not  only  the  act  now 
drawn   in  question,  but  the  act  in- 
vesting the  court  with  jurisdiction 
in  minor  offenses,  are  general  laws 
extending  to  all  counties.     This  re- 
peated expression  of  opinion  on  the 
part  of  the  legislative  body  is  not 
entitled  to  great  respect,  but  is  ab- 
solutely  binding   upon   us,   until   it 
1b   made   unquestionably   to   appear 


that  they  have  mistaken  their  pow- 
ers, and  a  clear  incompatibility  be- 
tween the  constitution  and  the  law 
is   established.     1    O.    77.     We   are 
very  far  from  being  convinced  that 
any   such   repugnancy   exists.     The 
words  'in  any  county  or  counties,' 
were   probably   used   rather   as   en- 
abling   than    restrictive    language, 
and    were    designed   to    permit   the 
general    assembly — notwithstanding 
the  provision  of  section  26  of  arti- 
cle 2,  requiring  'all  laws  of  a  gen- 
eral nature  to  have  a  uniform  opera- 
tion   throughout   the    state' — in   its 
discretion,  to  confer  upon  the  pro- 
bate court  more  extended  powers  in 
some  counties  than  in  others.    Upon 
the  opposite  construction  a  power  to 
confer  the  jurisdiction  in  one  coun- 
ty by  a  local  enactment  is  a  power 
to  confer  it  in  all  the  counties  in 
the  same  manner;  which  brings  us 
to   the   absurd   conclusion   that  the 
legislature   is   competent   to   do   by 
ninety  laws  what  it  is  incompetent 
to  do  by  one."    As  to  constitutional- 
ity  of   this  provision   see   also   Mc- 
Laughlin   V.    McLaughlin,    4    O.    S. 
508;  Hagany  v.  Cohnen,  29  O.  S.  82; 
Dailey  v.  State,  4  O.  S.  57;  Kelley 
V.  State,  6  O.  S.  269;  City  of  Toledo 
V.  Preston,  50  O.  S.  361. 
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books,  records  and  papers  pertaining  to  the  court.  The  law  requires 
the  office  to  be  furnished  by  the  county  commissioners  with  suitable 
cases  for  the  books  and  papers  of  the  court,  with  blank  books,  blanks 
and  stationery,  as  are  required  by  the  judge  in  the  discharge  of  his 
official  duties.^ 

§  6.  Jurisdiction — Concurrent. — The  proljate  court  has  concur- 
rent jurisdiction  with  the  common  pleas  court  in  the  sale  of  lands  on 
petition  by  executors,  administrators  and  guardians,  and  assignment 
of  dower  in  such  cases  of  sale;  in  the  completion  of  real  contracts  on 
petition  of  executors  and  administrators ;  and  in  allowing  and  issuing 
writs  of  habeas  corpus,  and  determining  the  validity  of  the  caption 
and  detention  of  the  persons  brought  before  them  on  such  writs.  It 
has  jurisdiction  of  all  misdemeanors  in  certain  of  the  counties  in  the 
state.''  It  also  has  concurrent  jurisdiction  in  partition,  foreclosure, 
divorce  and  alimony  in  a  few  of  the  counties.^" 

§  7.  Same  continued — Conflict  between. — In  those  matters  within 
the  concurrent  jurisdiction  of  the  court  of  common  pleas  and  the 
probate  courts  there  may  occasionally  be  a  conflict.  The  general 
principle  is  that  where  a  subject-matter  is  within  the  concurrent 
jurisdiction  of  two  courts,  the  one  first  obtaining  jurisdiction  has  the 
exclusive  right  to  adjudicate  upon  the  whole  issue  and  settle  the 
rights  of  the  parties  to  the  exclusion  of  all  other  tribunals.^^  The 
power  of  the  court  first  taking  jurisdiction  can  not  be  collaterally 
questioned  in  the  court  of  concurrent  jurisdiction.^^ 

The  filing  of  a  deed  of  assignment  and  the  qualification  of  the 

*R.  S.,  §  523.  Paulding,    Perry,    Pickaway,    Pike, 

'R.  S.,  §525.     (Adams,  Allen,  Ash-  Portage,     Preble,     Richland,     Ross, 

tabula,    Ashland,    Athens,    Belmont,  Sandusky,    Scioto,    Seneca,    Shelby, 

Brown,    Butler,    Carroll,    Clermont,  Stark,      Summit,      Trumbull.     Tus- 

Clinton,      Columbiana,      Coshocton,  carawas,  Union,  Van  Wert,  Warren, 

Crawford,     Darke,     Defiance,     Dela-  Washington.  Wayne,  Williams,  Wood 

ware.  Brie,  Fayette,  Gallia,  Geauga,  and  Wyandot.) 

Greene,  Guernsey,  Hancock,  Hardin,  '"  (Licking,  Allen,  Richland,   Per- 

Harrison,  Henry,  Highland,  Hocking,  ry.    Defiance,    Henry,    Madison    and 

Holmes,  Huron,  Jackson,  Jefferson,  Coshocton.)     94  O.  L.  137. 

Knox,  Lake,  Lawrence,  Licking,  Lo-  ^^  Kinkead  Practice,  §  101;  Keating 

gan,  Lorain,  Lucas,  Madison,  Mahon-  v.  Spink,  3  O.  S.  105. 

ing,  Marion,  Medina,  Meigs,  Miami,  '-  State  v.  Marietta,  etc.,  R.  Co.,  35 

Monroe,  Montgomery,  Morgan,  Mor-  O.  S.  154. 
row,    Muskingum,    Noble,    Ottawa, 
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assignee  confer  upon  the  probate  court  jurisdiction  of  all  the  assigned 
propert}',  and  it  is  exclusive  in  all  respects  in  which  it  is  adequate." 

If  such  a  deed  conveys  land  incumbered  by  mortgage  the  court 
has  power,  as  an  incident  of  jurisdiction,  to  order  the  land  sold  and 
the  mortgage  satisfied.  Jurisdiction  thus  acquired  is  not  ousted  by 
the  subsequent  commencement  of  an  action  by  the  mortgagee  in  the 
court  of  common  pleas  of  the  county  to  foreclose  the  mortgage.^* 

The  death  of  an  intestate,  and  the  appointment  of  an  adminis- 
trator, do  not  have  the  same  effect  as  the  filing  of  a  deed  in  assign- 
ment. The  holder  of  a  mortgage  upon  tlic  i)rojierty  of  such  intes- 
tate may  commence  jirocecdings  to  foreclose  without  waiting  for 
the  administrator  to  file  a  petition  in  the  probate  court  to  sell  the 
real  estate  to  pay  debts,  but  must  in  such  case  make  the  adminis- 
trator a  party;  and  if  he  fails  so  to  do,  according  to  one  decision, 
the  administrator  may  file  his  petition  in  the  probate  court  to  sell 
the  real  estate  to  pay  del)ts." 

;:;  8.  Jurisdiction — Exclusive. — The  probate  court  has  exclusive 
jurisdiction  to  take  proof  of  wills  and  to  admit  to  record  authenti- 
cated copies  of  wills  executed,  proved  and  allowed  in  the  courts  of 
any  other  state  or  territory,  or  country,  and  in  case  of  the  sickness  or 
unavoidable  absence  of  the  probate  judge,  any  of  the  judges  of  the 
common  pleas  court  may  take  proof  of  wills  and  approve  any  bonds 
to  be  given,  but  the  record  of  which  acts  must  be  preserved  in  the 
usual  records  of  the  prol)ate  court ;  to  grant  and  revoke  letters  tes- 
tamentary and  of  administration;  to  direct  and  control  the  conduct 
and  settle  accounts  of  administrators  and  executors  and  order  the 
distribution  of  estates ;  to  appoint  and  remove  guardians ;  to  direct 
and  control  their  conduct  and  settle  their  accounts;  to  grant  mar- 
riage licenses,  and  licenses  of  ministers  of  the  gospel  to  solemnize 
marriages;  to  make  inquests  respecting  lunatics,  insane  persons, 
idiots  and  deaf  and  dumb  persons,  subject  by  law  to  guardianship;  to 
make  inquests  of  the  amount  of  compensation  to  be  made  owners  of 
real  estate  when  ap))ro]>riated  by  any  corporation  legally  authorized 
to  make  such  approj)riation ;  to  try  contests  of  the  election  of  jus- 
tices of  the  peace;  and  to  qualify  assignees,  and  to  appoint  and  qualify 

"Mercer  v.  Cunningham.  .'j3  O.  S.  "Havens  v.  Horton.  53  O.  S.  342; 

353.  3C1;  Sayler  v.  Simpson.  4.5  O.  S.  Kinkead   Practice.   §   101. 

141;     Havens    v.    Horton,    53    O.    S.  "  Bateman   v.   Morris,   4    O.   N.   P. 

■';J2.  397,  7  O.  Dec.  287. 
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trustees  and  commissioners  of  insolvent  debtors,  control  their  con- 
duct and  settle  their  accounts.^® 

§  9.  Jurisdiction  of  the  court,  growth  of. — From  the  creation  of 
the  probate  court  in  this  state  to  the  present  time,  it  has  been  the 
policy  of  the  law,  both  in  the  enactments  of  the  legislature  and  the 
decisions  of  the  courts,  to  enlarge  rather  than  restrict  its  jurisdic- 
tion.^' While  from  its  very  nature  this  court  is  of  statutory  and  lim- 
ited jurisdiction,  its  limitations  relate  chiefly  to  subject-matters;  yet 
the  unvarying  tendency  is,  and  has  been,  to  enlarge  its  jurisdiction, 
especially  with  reference  to  the  subjects  which  it  embraces.^^ 

§  10.  Jurisdiction — Equity  power  of  probate  courts. — It  is  a  mis- 
take to  say  that  the  probate  court  has  no  equity  power.  It  does  have 
such  power.  But  it  must  be  understood  that  this  power  grows  out 
of  what  the  legislature  intended  this  court  should  do  in  respect  of 
all  of  the  subjects  under  its  control.  This  court  was  created  chiefly 
for  the  purpose  of  taking  care  of  the  estates  of  deceased  persons,  the 
persons  and  estates  of  infants  and  of  persons  non  compos  mentis, 
and  estates  of  assignors.  The  law  never  requires  the  doing  of  a  vain 
thing.  In  the  settlement  of  estates  of  deceased  persons,  and  the 
conduct  and  control  of  estates  in  the  hands  of  guardians  and  as- 
signees, it  is  often  necessary  to  sell  real  estate  under  their  control 
and  management.  It  frequently  happens,  when  a  sale  of  such  real 
estate  is  asked  of  the  court,  by  such  persons,  that  the  real  estate  may 
be  incumbered  with  mortgage  liens,  judgment  liens,  liens  by  ex- 
ecutions, foreign  and  home,  vendors'  liens,  occupying  claimants'  liens 
and  others.  It  often  happens  that  the  title  to  the  real  estate  is  dis- 
puted by  parties  not  in  any  way  connected  with  the  trust.  Real  es- 
tate so  incumbered  and  so  involved  can  be  sold  in  the  probate  court ; 

^•''  R.  S.,  §  524.  ested   parties.     Keifev  v.   Spence,   5 

"Brown    v.    Reed,    56    0.    S.    2G4.  N.    P.    522     (Clark    county    probate 

An  examination  of  the  assignment  court) ;  5  O.  Dec.  609. 

laws  from  the  time  of  their  enact-         ^^  Brown   v.    Reed,    56    O.    S.    264; 

ment  in  1859,  to  the  present  time,  Raab's  Estate,  16  O.  S.  273;  Doan  v. 

with  the  single  exception,  shows  a  Biteley,  49  0.  S.  588;  Woerner  Law 

constant  enlargement  of  the  powers  of  Adm.,  §  534;  Schouler  Executors, 

of  the  probate  court,  and  a  seeming  §  539;   Haight  v.  Brisbin,  100  N.  Y. 

intention  to  confer  ample  jurisdic-  219;     Corrington's    Estate,    124    111. 

tion  to  do  everything  necessary  to  363;  Hall  v.  Grovier,  25  Mich.  428. 

render  complete  justice  to  all  inter- 
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and  when  sold  therein,  there  will  of  necessity  arise  for  determination 
questions  which  formerly  could  only  he  worked  out  in  a  court  exer- 
cising equity  powers. 

But  this  equity  power  of  the  probate  court  to  determine  priority 
of  liens  and  other  questions  of  an  equitable  nature,  arising  in  such 
actions,  is  not  based  upon  the  theory  that  this  court  has  no  equity 
power  than  that  expressly  conferred  by  the  statutes  creating  it.  It 
is  because,  in  such  actions,  the  court  has  full  power  to  hear  and  de- 
termine all  of  the  questions  arising  therein,  unless  such  authority 
is  expressly  denied,  and  further,  Ijecause  the  powers  of  a  court  include 
not  only  those  that  are  expressly  granted,  but  also  all  those  powers 
that  are  necessary  to  carry  them  into  effect.^"  The  statute  expressly 
confers  full  power  upon  the  probate  court,  in  sales  of  real  estate,  to 
determine  all  the  equities  between  the  parties,  and  the  priorities  of 
lien  of  the  several  lienholders  on  the  real  estate.-" 

The  statutes  conferring  jurisdiction  upon  the  probate  court  ought 
to  be  liberally  construed  in  favor  of  sustaining  its  power  to  hear  and 
determine  all  questions  of  the  kind  arising  in  actions  similar  to  those 
under  consideration,  for  the  reason  that  it  is  always  the  policy  of  the 

"Clapp  V.  Banking  Co.,  50  O.  S.  jurisdiction      originally,      and      re- 

528;  Farewell  &  Co.  v.  Findlay,  etc.,  mained  there  until  the  passage  of 

Co.,    11    O,    C.    C.    100;     Keifer    v.  the  act  in  1853.     They  still  retain 

Spence,  5  N.  P.  522,  5  O.  Dec,  609;  that  jurisdiction  in  probate  matters, 

Doan  V.  Biteley,  49  O.  S.  588;   Say-  except  so  far  as  it  is  rendered  dor- 

ler  V.   Simpson.   45   0.   S.  141;    Mc-  mant,  or  suspended  by  that  act,  its 

Laughlin    v.    McLaughlin,    4    O,    S.  amendments      and      supplementary 

508;  Gavin  v.  Graydon,  41  Ind.  562,  acts.     This  statute  does  not  abolish 

which   involved   the   principle   here  that    equitable    jurisdiction    of    the 

discussed  under  a  statute  authoriz-  court  of  common   pleas  in  probate 

ing  sale  by  an  administrator  simi-  matters  by  express  terms,  but  that 

lar  to  the  statute  in  this  case.     See  jurisdiction  remains  in  the  common 

also   Bortraberger   v.    Bortraberger,  pleas  courts  as  auxiliary  to  the  jur- 

3  W.  L.  B.  191.       A  general  juris-  isdiction  conferred  upon  the  courts 

diction  in  equity  to  hear  and  deter-  of  probate  by  said  act,  to  be  exer- 

mine  actions   based   upon   equitable  cised     only     in     exceptional     cases 

rights,   in   compliance   with   the  es-  where    the    probate    jurisdiction    is 

tabllshed    rules    and    precedence    in  inadequate.     By  .Judge  Rowland  in 

equity,    is   vested    in    the    court   of  Rote  v.  Stratton,  2  O,  N.  P.  27  (Lake 

common   pleas   by   the   constitution  county    common    pleas).      See    also 

and  laws  of  this  state.    All  probate  Pom.  Eq.  Jur.,  §§  349,  1143. 
matters  and  trusts  were  within  their         ■'  R.  S.,  §  6145. 
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law  to  prevent  multiplicity  of  suits,  and,  at  all  judicial  sales,  to  give 
the  purchaser  a  good  title.-^ 

§  11.  Equity  power  continued — Can  determine  questions  of  title, 
when. — Acting  upon  the  theoiy  that  the  power  to  make  an  order 
carries  with  it  the  power  to  determine  the  title,  our  supreme  court, 
in  a  late,  well-decided  case,  said:  "Our  statutes  are  broad  enough, 
we  think,  to  authorize  the  probate  court  to  determine  all  questions  of 
law  and  fact  arising  in  actions  brought  before  it  by  executors  and  ad- 
ministrators to  sell  real  estate  for  the  payment  of  the  debts  of  the 
estates  they  represent.  The  power  to  order  the  real  estate  of  the 
deceased  to  be  sold,  by  necessary  implication  includes  the  power  to 
decide  whether  tlie  land,  the  sale  of  which  is  sought  in  the  action,  was 
the  property  of  the  deceased."-- 

§  12.  Probate  court  a  court  of  record. — The  probate  court  is  a 
court  of  record,  witli  full  power  to  hear  evidence  upon  all  questions 
brought  before  it  when  clothed  with  proper  jurisdiction.  Its  records 
import  absolute  verity,  and  questions  necessarily  arising  before  the 
court,  and  decided  by  it,  bind  all  the  world  until  set  aside  or  re- 
versed by  an  action  brought  for  that  purpose.  In  a  collateral  pro- 
ceeding to  attack  its  judgments  and  orders,  parol  proof  will  not  be 
permitted  to  show  that  its  judgments  or  orders  were  made  upon  no 
proof  or  improper  proof.  x\ll  questions  arising  in  a  case  and  neces- 
sary to  be  decided,  and  concerning  which  an  order  is  made  or  judg- 
ment is  entered,  for  the  purposes  of  that  case  becomfe  res  adjudicata.-^ 

-'  Doan   V.    Biteley,   49   O.    S.    588.  Simpson,  45  0.  S.  141,  as  to  power 

See   also   Havens   v.    Horton,   5.3   0.  of    probate    court    in    sale    of   prop- 

S.  345.  erty  by   assignee   to   determine   the 

--Doan   v.   Biteley,  ,49   O.   S.   588;  validity    of    chattel    mortgages    on 

Gavin  v.  Grayden,  41  Ind.  562,  un-  property  sold.  Probate  court,  a  court 

der   a   statute   similar  to   our   own.  of    limited    jurisdiction.      Davis    v. 

See  also  R.  S.  6147,  6145  and  6400.  Davis,  11  O.  S.  386.     It  has  capacity 

But    in    Gilliland    v.    Sellers,    2    O.  under  the  constitution  to  receive  a 

S.    223,    it    was    held,    under    the  jurisdiction  as  great  as  the  common 

law  prior  to  1853,  that  in  an  action  pleas.     But  it  has  not  such   juris- 

by  an  administrator  to   pay  debts,  diction,  because  the  legislature  has 

it  was  not  within  the  power  of  the  not  conferred  it.    R.  Co.  v.  O'Harra, 

probate   court,    even   by   consent   of  48  O.  S.  364;  Brown  v.  Trottner,  11 

parties,  to  cancel,  by  decree,  a  mort-  O.   C.   C.   501. 

gage  of  a  creditor  which  had  been  "  Shroyer  v.  Richmond,  16  O.'S. 

secured    by    fraud.      See    Sayler    v.  455;    R.   Co.  v.  Belle  Centre,   48   O. 
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.:j  13.  Power  to  summon  jury. — In  action:?  for  a  sale  of  real  estate 
bv  an  aihnini>irator  or  an  executor,  to  pay  debts,  the  court,  when  the 
issues  in  such  case  ilcniand  it,  lias  am)3le  power  to  award  the  parties 
a  trial  bv  jurv.  This  ])o\ver  is  lonfcrred  by  a  statute  r<(Hiirin,<r  such 
proc-eedin^'s  to  be  tlie  same  as  in  other  civil  actions.-* 

In  Doan  v.  Biteley,"  in  which  case  the  i'orcjroin^-  was  held,  issues 
were  raised  in  a  petition  for  the  sale  of  real  estate  by  an  adminis- 
trator to  ])ay  debts,  by  an  answer  claimin.ir  title  to  the  land  sought 
to  l»e  sold,  and  it  was  claimed  that  the  i)robate  court  did  not  have 
jurisdiction  in  the  matter  on  the  ground  that  the  issues  were  triable 
to  a  jury.  l)Ut  no  such  trial  was  demanded. 

i'  14.  Rules  of  practice. — The  several  judges  of  llie  probate  court 
are  required  to  make  rules,  not  inconsistent  with  the  laws  of  the 
state,  for  regulating  the  practiee  and  conducting  the  business  of  the 
court.  These  rules  must,  as  often  as  they  are  made,  and  at  the  times 
when  they  are  made,  be  submitted  to  the  supreme  court;  and  the 
supreme  court  has  power  to  alter  and  amend  all  such  rules,  and  to 
make  other  and  further  rules  in  regulating  the  proceedings  of  the 
probate  court  as  they  deem  necessary.  The  control  thereof  l)y  the 
supreme  court  is  provided  for  in  order  to  introduce  and  maintain 
regularity  and  uniformity  in  the  proceedings  of  the  probate  courts 
in  the  state.^* 

^  15.  Jurisdiction  not  to  extend  beyond  county,  when. — The  juris- 
diction acquired  by  any  probate  court  over  a  matter  or  proceeding 

S.  273:    Sheldon  v.  Newton.  3  O.  S.  nients  can  be  looked  through  for  the 

500.  in  which  it  was  said:     The  dis-  facts  and  evidence  which  are  neces- 

tinction    is   not   between    courts   of  sary    to    sustain    them.      Orphan's 

general  and  those  of  limited  juris-  courts  and  courts  of  probate,  when 

diction,  but  between  courts  of  rec-  constituted   courts   of   record,   have 

ord,  that  are  so  constituted  as  to  be  uniformly  been  held  of  the  former 

competent  to  decide  on   their  own  description.      See    also    1    Woerner 

jurisdiction,    and    to   exercise    it   to  Am.  Law  of  Adm.,  §§  143,  144,  145 

final  judgment,  without  setting  forth  and  14G. 

the  facts  and  evidence  on  which  it  ■*  Doan  v.  Biteley,  49  O.  S.  589;  R. 

is     rendered,    and     whose     records,  Co.  v.  OHarra.  48  O.  S.  343;    R.  S., 

when  made,  import  absolute  verity;  §§  537,  639,  G143,  G4()0  and  0411. 

and    those    of    an    inferior    grade,  -  49  O.  S.  589. 

whose   decisions  are   not.   of  them-  -''  R.  S.,  §  536. 
eelves,    evidence,    and    whose    judg- 
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is  exclusive  of  that  of  any  other  probate  court,  except  where  other- 
wise provided  by  law.-^ 

§  16.  Jurisdiction — Power  to  punish  as  for  contempt  and  to  issue 
process. — The  probate  judge  has  power  to  keep  order  in  his  court  and 
punish  any  contempt  of  his  authority  in  like  manner  as  such  con- 
tempt might  be  punished  in  the  court  of  common  pleas;  and  he  can 
issue  all  warrants,  attachments  and  other  process,  and  all  notices, 
commissions  and  rules  and  orders,  not  contrary  to  law,  that  are 
necessary  and  proper  to  carry  into  effect  the  powers  granted  to  him.^^ 

§  17.  Jurisdiction,  when  probate  judge  interested. — Letters  testa- 
mentary or  of  administration,  or  of  guardianship,  can  not  issue  to  any 
person  after  he  has  been  elected  to  the  office  of  judge  of  the  probate 
court ;  and  if  a  judge  be  interested  as  legatee,  devisee,  or  in  any  other 
manner,  in  any  estate  which  would  otherwise  be  settled  in  the  pro- 
bate court  in  the  county  where  he  resides,  such  estate  and  all  accounts 
of  guardian  in  which  the  probate  judge  is  interested  must  be  settled 
by  the  court  of  common  pleas  of  the  county.-^ 

§  18.  Jurisdiction  discussed  under  other  topics. — The  creation  of 
our  probate  courts  by  legislative  enactment  under  authority  of  the 
constitution,  after  probate  matters  had  been  administered  so  long  by 
the  common  pleas  court,  has  given  rise  to  many  interesting  questions 
of  jurisdiction.  The  limits  of  this  work  do  not  permit  a  discussion 
of  this  subject  here  further  than  to  say  that  the  questions  of  juris- 
diction pertaining  to  this  court  will  be  discussed  hereafter,  when 
arising  in  connection  with  the  topics  treated,  and  that  a  review  of  the 
authorities  generally  is  given  in  the  note  to  this  section. ^° 

"^  R.  S.,  §  527.  of    creditors,    see    Spoors    v.    Coen, 

=^R.  S.,  §§  538  and  539.  44  O.  S.  497;  R.  S.,  §§  6139  and  6140. 

^^  R.  S.,  §  535,  which  see  as  to  pro-  When  an  assignment  has  been  made, 

cedure  in  matters  in  which  the  pro-  the  probate  court  has  jurisdiction, 

bate  judge  is  interested.  and  a  mortgage  given  by  assignor 

^"  A  trust  can  be  declared  by  will  can    not   be    foreclosed    in    common 

but    enforced    only    in    a    court    of  pleas  court.     Havens  v.  Horton,  53 

equity.     Guiou  v.  Guiou,  3  A.  L.  R.  O.  S.  342.     Probate  court  has  juris- 

476.      Proceedings    to    designate    an  diction  to  assign   homestead   or  al- 

heir  may  be  had  out  of  court.     Bird  lowance   in   lieu   thereof   in   assign- 

v.  Young,  56  O.  S.  210.     For  juris--  ments.     Kuhn  v.  Nieberg,  40  0.  S. 

diction  as  to  lands  conveyed  in  fraud  631;    Mercer  v.  Cunningham,   53   O. 
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S.  361.  It  can  assign  dower  and 
courtesy  in  administrator's  sale  of 
real  estate.  S  O.  S.  235;  Clark  v. 
Harlan.  17  W.  L.  B.  320.  It  can 
compel  an  administrator  to  distrib- 
ute funds  by  an  execution,  but  is 
without  jurisdiction  to  entertain  civil 
suit  for  such  purpose.  McLaughlin 
V.  McLaughlin,  4  O.  S.  508;  R.  S., 
§  544.  It  can  grant  an  injunction  in 
actions  pending  in  the  common  pleas 
or  the  circuit  court  of  the  county,  in 
the  absence  of  the  respective  judges 
of  such  courts,  and  the  law  confer- 
ring this  power  is  constitutional. 
Phelon  V.  P.  A.  &  W.  R.  Co.,  5  O.  C. 
C.  545;  R.  S.,  §  5573.  The  probate 
court  is  without  power  to  cancel  its 
order  as  to  election  of  widow  after 
the  same  has  been  made.  Davis  v. 
Davis,  11  0.  S.  392;  R.  S.,  §§524,5963, 
5964  and  5965.  As  to  jurisdiction  in 
appointment  of  guardians,  see 
Schroyer  v.  Richmond,  16  O.  S.  455; 
Heckman  v.  Adams,  50  0.  S.  305. 
As  to  jurisdiction  in  respect  of  the 
accounts  of  guardians  and  assign- 
ment, see  Newton  v.  Hammond, 
38  O.  S.  430;  Gorman  v.  Taylor,  43 


O.  S.  86;  Loudon  v.  Patterson,  41 
O.  S.  207;  Voss  v.  Loomis.  1  O.  C. 
C.  20;  State  v.  Goebel,  1  O.  C.  C. 
550;  Garver  v.  Kisinger,  46  O.  S. 
56.  As  to  jurisdiction  in  condemna- 
tion proceedings,  see  R.  Co.  v.  Belle 
Centre.  48  O.  S.  273.  On  petition  by 
administrator  to  pay  debts,  it  has 
no  jurisdiction  to  cancel  liens  as 
mortgages.  Gilliland  v.  Sellars,  2 
O.  S.  223.  It  has  power  in  case  of 
assignment  to  determine  the  validity 
and  priority  of  chattel  mortgages 
on  assigned  property  and  to  sell  the 
property  mortgaged.  Tayler  v. 
Simpson,  45  O.  S.  141.  See  also  R. 
S.,  §  6351,  as  amended  by  82  O.  L.14; 
R.  S.,  §  6350,  as  amended  in  77  O.  L. 
189;  Dwyer  v.  Garlough.  31  0.  S. 
158;  Act  of  March  14,  1853;  Mc- 
Laughlin V.  McLaughlin.  4  0.  S. 
508;  R.  S.,  §§  6406  and  6411;  Mc- 
Crea  v.  Martien,  32  O.  S.  39;  R.  S., 
§  6356;  Lindemann  v.  Ingham,  36  O. 
S.  1;  Arrowsmith  v.  Harmoning,  42 
O.  S.  259;  Kemper  v.  Campbell,  44 
O.  S.  210;  Graham  Lumber  Co.  v. 
Julien.  7  N.  P.  391,  5  O.  Dec.  167. 
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§  19.  Descent,  a  difficult  subject — Introductory. — The  laws  of 
descent  are  by  far  the  most  diliicult  aud  intricate  of  all  subjects  of 
probate  law.  There  is  no  common  law  upon  the  subject,  nor  is  there 
a  modern  and  satisfactorj'  American  treatise  treating  it  distinctively. 
More  learning  can  be  obtained  by  an  examination  of  the  elementary 
works  and  of  various  texts  upon  real  propertv,  in  connection  with 
title. 

Title  lies  at  the  foundation  of  descent,  and  it  is  treated  from  that 
standpoint  in  all  works  upon  real  estate.  There  are  three  modes  of 
acquiring  title,  namely,  by  descent,  devise  and  by  purchase.  It  is  not 
at  all  surprising,  though  law  books  are  so  plentiful  upon  most  sub- 
jects, that  no  one  has  written  specially  upon  the  law  of  descents,  as 
the  rules  governing  the  matter  in  the  various  states  in  the  Union  are 
80  diversified,  and  depend  so  entirely  upon  statutes  of  the  particular 
state,  that  it  would  seem  almost  useless  to  undertake  a  general 
treatise  upon  the  subject. 

§  20.  The  English  common  law  of  descents. — The  English  com- 
mon law  of  descents,  or  the  law  governing  descent  in  England,  was 
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SO  iinsiiited  to  the  needs  of  this  country  that  it  was  universally  re- 
jected, each  state  enacting  a  law  for  itself.  As  Chancellor  Kent  says : 
"The  laws  of  the  individual  states  may  agree  in  their  general  out- 
lines, but  they  differ  exceedingly  in  their  details.  There  is  no  entire, 
though  there  is  an  essential,  uniformity  on  the  subject;  an  observa- 
tion of  the  great  master  of  this  title  in  American  law  (Eeeves)  is 
rather  too  strong  when  he  says  that  'this  nation  may  be  said  to  have 
no  general  law  of  descents,  which  has  not  fallen  to  the  lot  of  any 
other  civilized  country." " 

The  inclination  is  to  shun  the  seven  canons  of  descent  as  useless, 
which  they  are,  excepting  that  some  knowledge  thereof  is  useful  for 
historical  reasons.  The  fact  is  well  known  that  the  seven  canons  of 
descent,  or  the  English  laws  of  descent,  were  the  creatures  of  the 
feudal  system.  As  all  law  is  designed  to  meet  the  times  and  demands 
of  the  government  and  people,  so  were  the  canons  of  descent  intended 
to  be  adapted  to  the  requirements  of  England  during  feudal  times. 
They  were  contrary  to  natural  justice  and  violated  the  natural  affec- 
tions, but  fostered  the  military  resources.  The  aim  was  to  keep  up 
a  succession  of  tenants  who  were  competent,  by  their  age  and  sex, 
to  render  the  military  services  annexed  to  their  grants.  Conse- 
quently the  rules  governing  the  succession  or  heirship  of  the  feuds 
were  so  framed  as  to  carry  out  these  objects. 

§  21.  The  seven  canons  of  descent. — It  is  interesting  to  look  to  the 
purposes  or  objects  of  some  of  these  canons.  The  preference  of 
males  to  females,  and  the  right  of  primogeniture  among  the  males, 
was  an  ancient  established  rule  of  descent  in  the  English  common 
law.^ 

Primogeniture  was  the  third  rule  or  canon  of  descent,  meaning 
that  where  there  are  two  or  more  males,  in  equal  degreee,  the  eldest 
only  shall  inherit,  but  females  altogether.  Blackstone  says  that  this 
rule  was  "enforced  by  the  inconveniences  that  attended  the  split- 
ting of  estates,  namely,  the  division  of  military  services,  the 
multitude  of  infant  tenants  incapable  of  performing  any  duty,  the 
consequential  weakening  of  the  strength  of  the  kingdom,  and  the 
inducing  younger  sons  to  take  up  with  the  business  and  idle- 
ness of  a  country  life,  instead  of  being  serviceable  to  themselves  and 
the  public  by  engaging  in  mercantile,  in  military,  in  civil  or    in 

•  .   .••4  ;  vJ 
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ecclesiastical  employments."  Females  were  at  first  totally  excluded, 
not  only  because  they  were  wholly  incapable  of  performing  feudal 
engagements,  but  because  they  might,  by  marriage,  transfer  the  pos- 
session of  the  feud  to  strangers  or  enemies.  Tlie  reasons  which  led 
to  the  law  of  primogeniture  disappeared  upon  the  decline  and  fall 
of  the  feudal  system,  and  the  rule  of  preferonc-e  of  male  to  female 
still  continued,  but  had  to  be  defended  upon  other  principles,  which 
were  these:  It  was  contended  that  the  rule  was  favorable  to  agri- 
culture, wealth  and  prosperity  of  the  nation  by  preventing  the  evils 
which  would  result  from  so  many  divisions  of  land.  "It  is  con- 
tended," says  Chancellor  Kent,-  "that  the  breaking  up  of  farms  into 
small  parcels  and  the  gradual  division  of  these  parcels  into  smaller 
parcels,  on  the  descent  of  every  succeeding  generation,  interposes  a 
redundant  and  starving  population,  destitute  alike  of  the  means  and 
of  the  enterprise  requisite  to  better  their  condition." 

§  22.  The  first  canon. — The  first  rule  of  the  seven  canons  of 
descent  was :  That  inlieritances  shall  lineally  descend  to  the  issue  of 
the  person  who  was  last  actually  seized,  in  infinitum;  but  shall  never 
lineally  ascend.^  Some  of  the  earlier  writers  have  endeavored  to 
find  some  reasonable  authority  for  this  rule,  but  its  purpose  is  plain, 
the  rule  being  based  upon  the  theory  that  if  an  estate  were  allowed 
to  lineally  ascend,  it  would  in  all  probability  go  to  old  men,  who 
would  not  make  good  soldiers,  and  consequently  it  was  not  conducive 
to  the  military  welfare  to  permit  the  feuds  to  ascend.  The  fourth 
clause  of  our  statute,  section  4158,  and  the  fifth  clause  of  section 
4159,  directly  repudiate  this  canon  and  provide  that  if  there  are  no 
brothers  or  sisters  the  property  shall  ascend. 

§  23.  The  second  canon. — The  second  canon  of  descent  provided 
that  males  were  to  be  preferred  to  females.  The  same  reason  may  be 
given  for  this  rule:  military  necessities  made  it  necessary  because 
females  were  entirely  incapable  of  performing  military  services,  for 
which  the  feudal  system  was  established.  But,  as  stated  by  one  writer: 
"Preferences  of  males  over  females  belong  to  man  as  a  savage,  and 
rest  upon  the  rule  governing  the  brute,  that  might  makes  right," 
This  rule  was  likewise  repudiated  in  America. "• 

»Vol.  IV,  p.  384.  «Albee  v.  Vose,  76  Me.  448;    Mc- 

»2  Bl.  Com.  208.  Cracken  v.  Rogers,  C  Wis.  278. 
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The  feudal  system  was  not  only  not  adapted  to  our  condition  and 
circumstances  as  a  people,  but  it  was  wholly  at  variance  with  our 
institutions  and  government.  Not  only  did  we  not  adopt  any  of  the 
canons  of  descent,  but  the  rule  prevailed  that,  in  the  construction  of 
any  of  our  statutes  relating  to  descents,  they  could  not  be  innovated 
upon  and  actually  superseded  by  a  common  law  incident  of  the  an- 
cient feudal  tenure.^ 

The  English  common  law  of  descents  was  based  upon  political 
considerations  and  disregarded  natural  equity  and  affection,  and 
was  designed  to  foster  an  aristocracy,  while  our  statutory  rules  of 
descent  and  distribution  are  based  solely  upon  the  natural  affections, 
and,  therefore,  have  respect  to  nearness  of  kin, 

§  24.  The  third  canon. — A  third  rule  or  canon  of  descent  is  this : 
That  where  there  are  two  or  more  males,  in  equal  degree,  the  eldest 
only  can  inherit,  but  the  females  altogether.  This,  as  already  stated, 
is  what  was  called  the  law  of  primogeniture,  and  the  reasons  for  the 
rule  have  been  explained®  under  the  law  of  primogeniture.  As  to 
preference  for  the  eldest  male,  Cruise,  quoting  from  Lord  Hale,  says : 
"Hence  it  is  that  the  son  or  grandchild,  whether  son  or  daughter  of 
the  eldest  son,  succeeds  before  the  youngest  son ;  and  the  son  or  grand- 
child of  the  eldest  brother  before  the  youngest  brother."'^ 

§  25.  The  fourth  canon. — A  fourth  rule,  or  canon  of  descent,  is : 
That  the  lineal  descendants,  in  infinitum,  of  any  person  deceased 
shall  represent  their  ancestor;  that  is,  shall  stand  in  the  same  place 
as  the  person  himself  would  have  done,  had  he  been  living.^ 

This  is  the  canon  of  descent  from  which  we  draw  the  rule  of  per 
stirpes.  Taking  by  re|)resentation  is  called  succession  in  per  stirpes; 
according  to  the  roots,  all  the  branches  inherit  the  same  share  that 
their  root,  whom  they  represent,  would  have  done. 

"Such  representatives  took  inter  se  in  the  order  and  in  the  man- 
ner prescribed  by  the  rules  regulating  descent  among  lineal  issue; 
therefore,  there  could  never  be  any  contest  between  several  males 
coming  of  different  stocks,  but  standing  all  in  the  same  degree  of 

^  Drake  v.  Rogers,  13  O.  S.  21,  35.         'Bingham,  p.  308-9;  3  Cruise  Dig. 
"Ante,  §  21.  379,  §§  26,  27. 

^2  Bl.  Com.  217. 
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consan^aiiniiy  lo  iho  itmh  m  »u'.-ci-m  ;  bctau-c  tlif  eldesr  stock  excludes 
all  the  others,  as  representing  the  original  ancestor  with  whom  the 
stock  commences,  whom,  if  he  had  been  living,  would  have  excluded 
all  the  resi)ective  ancestors  of  the  younger  stocks.""  The  right  of 
representation  was  infinite  and  unlimited  in  the  degrees  of  those 
that  descended  from  the  represented,  for  the  son,  grandson  and  great- 
grandson  enjoyed  the  same  privileges  of  representation  as  those  from 
whom  they  derived  their  j)edigree  had.'"  Hence  it  followed  that  the 
nearest  relation  was  not  always  the  luii-at-law.'^ 

§  26.  The  fifth  canon. — The  fifth  canon  wa>  that  upon  the  failure 
of  lineal  descendants,  or  issue,  of  the  person  last  seized,  the  inherit- 
ance descended  to  collateral  relations,  being  of  the  blood  of  the  first 
purchaser,  subject  to  the  three  preceding  rules.'-  The  policy  run- 
ning through  all  of  our  statutes  of  descent  in  respect  to  the  descent  of 
ancestral  estates  is  not  to  prefer  the  l)lood  of  the  ancestor  to  the  ex- 
clusion of  the  blood  of  the  intestate,  but  to  prefer  those  of  the  kindred 
of  the  intestate  who  are  of  the  blood  of  the  ancestor;  and  where  a 
preference  is  given  to  the  blood  of  either  to  the  exclusion  of  the  other, 
it  is  given  to  the  blood  of  the  intestate.'" 

§  27.  The  sixth  canon. — According  to  the  sixth  canon  of  descent, 
the  collateral  heirs  of  tiie  ])erson  last  seized  must  be  his  next  collateral 
kinsman,  of  the  whole  blood.^*  The  proximity  was  reckoned  accord- 
ing to  the  canonical  degrees  of  consanguinity. 

§  28.  The  ordinance  of  1787.— The  ordinance  of  1787  for  the  gov- 
ernment of  the  Northwest  Territory  ]»rovided  that  the  estates  of 
persons  dying  intestate  within  the  territory  should  go  to  the  children 
and  the  descendants  of  a  deceased  in  equal  parts;  the  descendants 
of  a  deceased's  child  or  grandchildren  to  take  the  parents'  share  in 
equal  parts,  and  when  there  were  no  children  or  descendants,  then 
the  estates  should  go  in  equal  parts  to  the  next  of  kin  in  equal  de- 
gree; and  among  collaterals,  the  children  of  a  deceased  brother  or 
sister  of  an  intestate  .should  have,  in  equal  jiarts  among  them,  their 
deceased  parent's  share,  and  that  there  should  in  no  case  be  a  dis- 

•  Washburn  Real  Prop.   (5th  ed.),  '=2  Bl.  Com.  220. 

p.  11;  Davis  v.  Rowe.  6  Va.  355.  "Brewer  v.  Hunt.  18  O.  S.  311. 

"Hale  C.  L.,  ch.  11.  "2  Bl.  Com.  224. 
"Coke  Litt.  10b. 
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tinetion  between  kindred  of  the  whole  and  half  blood,  saving  in  all 
cases,  to  the  widow,  her  third  part  of  the  estate  for  life.  But  this 
law  relative  to  descents  was  to  be  subject  to  future  legislation.^^ 

§  29.  Statutory  rules  of  descent  in  Ohio. — The  statutes  in  Ohio 
reject  the  canons  of  descent,  and  supersede  the  common-law  rules  of 
inheritance,  and  the  common-law  doctrines  are  of  no  value  in  their 
construction  save  from  an  historical  consideration.  Upon  this  point 
the  language  of  Chief  Justice  Sutlitf,  in  Drake  v.  Eogers,^''  is  quite 
pertinent : 

"It  is  well  understood,"  he  says,  "that  this  common-law  doctrine, 
or  incident  of  the  canons  of  descent,  had  its  origin  in  the  feudal  sys- 
tem, and  from  that  system  alone  is  to  be  derived  the  reasons  for  its 
support.  Under  that  system  the  allodium  was  regarded  as  being  in 
the  lord  paramount  or  king ;  and  the  occupants,  the  landholders,  were 
regarded  in  laAv  as  only  tenants.  The  feudal  system  is  not  only  not 
adapted  to  our  condition  and  circumstances  as  a  people,  but  it  is 
utterly  and  irreconcilably  at  variance  with  our  institutions  and  gov- 
ernment. It  is,  therefore,  difficult  to  perceive  any  satisfactory  reason, 
in  that  case,  for  suffering  our  statutory  rules  of  descent  to  be  inno- 
vated upon  and  actually  superseded  by  a  common-law  incident  of  the 
ancient  feudal  tenure.  *  *  *  Our  statutory  rules. of  descent  and 
distribution  are  based  upon  natural  equity  and  affection,  and  have 
respect  to  nearness  of  kin.  The  English  canons  of  descent  were  based 
mostly  upon  political  considerations,  disregarding  natural  equity  and 
affection,  and  having  respect  to  the  building  up  and  preservation  of 
an  aristocracy,  a  body  of  men  having  and  retaining  a  large  landed  in- 
terest. Hence,  their  law  of  primogeniture,  actual  seizin,  exclusion 
of  females,  etc.,  is  quite  inconsistent  with  our  institutions  and  policy. 
*  *  *  We  have  very  properly  rejected  or  refused  to  adopt  any  one 
of  the  canons,  their  tendency  being  manifestly  to  accumulate  and 
monopolize  lands  in  aristocratic  lines,  while  our  policy  is  rather  to 
promote  that  equality  of  possession  and  privilege  which  is  consonant 
to  our  form  of  government,  and  which  seems  dictated  by  principles 
of  equity.  Again,  our  policy  is  to  restrict  the  entailment  of  estates ; 
to  recognize  nothing  like  the  feudal  tenure;  to  regard  the  allodium, 
the  absolute  proprietorship  of  lands,  the  same  as  that  of  personal 
property,  as  belonging  to  the  individual  seized  in  fee,  and  not  as  re- 

'M  Kent  Com.  375,  note.  ^"U  O.  S.  35. 
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siding  in  the  government.  Our  policy  is  to  regard  real  estate,  as  well 
as  personal,  a  proper  subject  of  commerce,  sale  and  exchange;  and 
hence,  our  laws  have  generally  rejected  all  the  rules  and  incidents  of 
the  English  tenure  calculated  to  hinder  the  transfer  of  lands."  There 
is  scarcelv  any  subject  which  in  this  state  has  received  earlier  or 
more  careful  and  continued  consideration  or  attention  from  the  legis- 
lature than  that  of  descent  and  distribution  of  estates  of  deceased 
persons.  The  first  law  enacted  by  the  legislature,  that  of  June  16, 
1795,  entitled,  '"a  law  for  the  settlement  of  intestates'  estates,"  very 
clearly  shows  that  the  legislature  intended  to  furnish  a  statutory 
rule  by  which  alone  the  estate  should  descend  and  be  inherited  and 
enjoyed.  That  act  did  not  distinguish  between  personal  and  real 
estate.  It  provided  that  the  estate,  after  taking  into  consideration 
advancements,  if  any  had  been  made,  so  as  to  produce  equality, 
should  descend  to  the  children.  And  in  case  there  were  no  children, 
then  to  the  next  of  kin  in  equal  degree,  of,  or  unto,  the  intestate  and 
their  legal  representatives  as  aforesaid,  and  in  no  other  manner  what- 
soever. 

This  is  designed  to  be  independent  of  the  common  law  altogether, 
and  the  enactment  from  time  to  time  passed  through  several  amend- 
ments and  revisions  designed  to  make  it  more  explicit  and  ample, 
always  assuming  to  be  the  only  rules  of  descent.  As  the  supreme 
court  said  in  Penn  v.  Cox:''  "We  understand  the  act  regulating 
descents  and  distribution  of  personal  estates  as  embracing  the  whole 
subject  and  intended  to  provide  for  all  possible  cases." 

§  30.  Subject  to  legislative  control. — The  principle  or  rule  is  well- 
established  that  descent  is  governed  solely  by  municipal  law,  and 
that  rights  can  only  be  acquired  under  such  law.  The  expectation  of 
an  heir-presumptive  can  not  become  a  vested  right,  but  is  only  a  mere 
possibility;  it  is  not  an  estate  in  property,  and  can  be  neither  trans- 
ferred nor  released.  Upon  this  principle  it  is  held  that  the  laws  of 
descent  may  be  changed  at  the  pleasure  of  the  legislature,  as  to  all 
estates  not  cast  upon  the  heir  by  the  death  of  an  ancestor.^^ 

§  31.  Consanguinity — Means  the  relation  subsisting  between  all 
the  different  jjersons  descending  from  the  same  stock,  or  common 
ancestor.     This  is  either  lineal  or  collateral. 

"  16  O.  S.  32.  Pollock  v.  Speidel,  27  O.  S.  86;  Nim- 

"  Gilpin  V.  Williams,  25  0.  S.  283;     mons  v.  Westfall,  33  0.  S.  213. 
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§  32.  Collateral  consanguinity — Ts  the  relation  subsisting  among 
persons  who  descend  from  the  same  common  ancestor,  but  not  from 
each  other.  It  is  essential,  to  constitute  this  relation,  that  they 
spring  from  the  same  common  root  or  stock,  l3ut  in  different 
branches. ^^ 

§  33.  Lineal  consanguinity — Indicates  that  relation  which  exists 
among  persons  where  one  is  descended  from  the  other,  as  between 
son  and  father,  or  the  grandfather,  and  so  upwards  in  a  direct  as- 
cending line.^" 

§  34.  Degrees  of  consanguinity  computed  according  to  rules  of 
civil  law. — "There  are,"  said  Scott,  J.,  in  Clayton  v.  Drake,-^  "two 
modes  of  computing  the  degrees  of  kindred:  one,  according  to  the 
canon  law,  and  the  other  by  the  rules  of  the  civil  law.  On  the  sub- 
ject of  descents,  the  common  law  of  England  adopts  the  former  mode 
of  computation,  which,  it  is  claimed,  should  be  followed  in  this  state. 
But  we  think  it  is  clearly  otherwise,  and  that  the  rule  of  the  civil  law 
is  the  common  law  of  this  country  in  the  computation  of  degrees  of 
kindred.  The  common-law  rules  or  canons  of  descent  in  England  grew 
out  of  the  feudal  system  of  tenures,  and  a  state  policy  designed  to  per- 
petuate that  system;  and  both  are  foreign  to  the  spirit  of  republican 
institutions.  The  common-law  rule  of  computing  kindred  was  an 
important  element  in  that  policy,  which,  being  wholly  unsuited  to 
our  circumstances,  our  habits  of  thought,  and  political  institutions, 
has  never  been  regarded  as  the  law  of  this  state.  As  to  personal 
property,  even  in  England,  their  statutes  of  distribution  are  gov- 
erned and  construed  by  the  rules  of  the  civil  law,  and  the  next  of  kin 
is  determined  by  the  rule  which  it  furnishes.  *  *  *  The  first 
statute  of  descents  in  this  state  was  that  of  February  22,  1805,  which 
gave  ancestral  lands,  first,  to  the  children  of  the  intestate  and  their 
legal  representatives,  and  in  default  of  this  class,  then  to  the 
brothers  and  sisters  of  the  intestate  and  their  legal  representatives, 
provided  they  w^ere  of  the  blood  of  the  ancestor  from  whom  the 
estate  came,  and,  in  default  of  this  class,  then  to  the  next  of  kin 
to  the  intestate.  This  statute  seems  to  have  adopted  the  rules  of  the 
civil  law,  which,  in  general,  gave  the  inheritance  to  the  next  of  kin 
to  the  intestate,  and  admitted  no  representation  among  collaterals, 
after  the  children  of  the  intestate's  brothers  and  sisters.     And  in 

"Bouvier;   2  Bl.  Com.  204.  =' 17  O.  S.  371. 

-°  Boiivier. 
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exact  accordance  with  this  nile  were  the  provisions  of  the  English 
statute  of  distributidii  of  22  ;nul  23  Charles  II,  ch.  10."--  The  civil 
law  begins  with  the  intestate,  and  ascends  from  him  to  a  common 
ancestor,  and  destvnds  from  that  ancestor  to  the  next  heir,  reckon- 
ing a  degree  for  each  person,  as  well  in  tlie  ascending  lines.  Accord- 
ing to  this  rule  of  computation,  the  father  of  the  intestate  stands  in 
the  same  degree,  his  brothers  in  the  second,  and  his  brother's  children 
in  the  third.  The  mode  of  the  civil  law  is  said  to  Ix^  preferable,  for 
it  points  out  the  actual  degree  of  kindred  in  all  cases;  by  the  mode 
adopted  by  the  common  law,  different  relations  may  stand  in  the 
s«ame  degree.  The  uncle  and  nepliew  stand  related  in  the  second  de- 
gree by  the  common  law,  and  so  are  two  first  cousins  or  two  sons 
of  two  ])rothers.  The  mode  of  computation,  Blackstone  says,  is  im- 
material, for  both  will  establish  the  same  person  as  heir.  For  the 
purpose  of  showing  the  actual  computation  of  the  degrees  of  relation- 
ship according  to  the  civil  method,  we  make  the  following  quotation 
from  Saunders'  Justinian: 

"It  is  necessary  to  explain  here  how  the  degrees  of  cognation  are 
computed ;  and,  first,  we  must  observe  that  one  cognation  is  reckoned 
by  ascending,  a  second  by  descending,  and  a  third  by  going  trans- 
versely. The  cognition  reckoned  by  ascending  is  that  of  ascendants; 
that  reckoned  by  descending  is  that  of  descendants;  that  reckoned 
transversely  is  that  of  brothers  and  sisters,  and  their  issue,  and  conse- 
quently that  of  uncles  and  aunts,  whether  paternal  or  maternal.  In 
the  ascending  and  descending  cognation  the  nearest  cognatus  is  in  the 
first  degree ;  in  the  transverse,  the  nearest  is  in  the  second ;  in  the  first 
degree  are  ascending,  a  father  or  mother;  descending,  a  son  or 
daughter. 

"2d.  In  the  second  degree  are,  ascending,  a  grandfather  or  a  grand- 
mother; descending,  a  grandson  or  a  granddaughter;  in  the  collateral 
line,  a  brother  or  sister. 

"3d.  In  the  third  degree  are,  ascending,  a  great-grandfather  or  a 
great-grandmother;  descending,  a  great-grandson  or  great-grand- 
daughter: in  the  collateral  line,  the  son  or  daughter  of  a  brother  or 
sister:  and  so,  accordingly,  are  an  uncle  or  an  aunt,  whether  paternal 
or  maternal. 

"4th.  In  the  fourth  dcgn-e  are,  ascending,  a  great-great-grandfather 
or  a  great-great-grandmother;  descending,  a  great-great-grandson  or 

=  See,  also,  4  Kent  Com.  412;  2  Com.  422;  Carter  v.  Crawley.  T. 
Hilliard  Real  Prop.  202,  §  63;  Raymond  Rep.  49G;  Lloyd  v.  Tench, 
Walker  Am.  Law  346,  348;    2  Kent     2  Ves.  Sr.  214. 
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a  great-great-grandclanghter ;  in  the  collateral  line,  the  grandson  or 
the  granddaughter  of  a  brother  or  sister;  as  also  a  great-uncle  or 
great-aunt,  paternal,  that  is,  the  brother  or  sister  of  a  grandfather; 
or  maternal,  that  is,  the  brother  or  sister  of  a  grandmother ;  and  first 
cousins,  that  is,  the  children  of  brothers  and  sisters. 

"5th.  In  the  fifth  degree  are,  ascending,  a  great-grandfather's 
grandfather  or  a  great-grandmother's  grandmother;  descending,  a 
great-grandson  or  a  great-granddaughter  of  a  grandson  or  a  grand- 
daughter; in  the  collateral  line,  a  great-grandson  or  granddaughter 
of  a  brother  or  sister,  as  also  a  great-grandfather's  brother  or  sister, 
or  a  great-grandmother's  brother  or  sister;  also,  the  son  or  daughter 
of  a  first  cousin. 

"6th.  In  the  sixth  degree  are,  ascending,  a  great-gTandfather's 
great-grandfather  or  great-grandfather's  great-grandmother;  de- 
scending, the  great-grandson  or  great-granddaughter  of  a  great- 
grandson  or  great-granddaughter ;  in  the  collateral  line,  a  great-great- 
grandson  of  a  great-great-granddaughter  of  a  brother  or  sister;  as 
also,  a  great-great-grandfather's  brother  or  sister;  also  second 
cousins,  that  is,  the  sous  and  daughters  of  first  cousins  in  general, 
whether  the  first  cousins  are  sprung  from  two  brothers  or  two  sisters, 
or  a  brother  or  a  sister."  The  degree  of  cognation  stopped  at  the  sixth 
degree. 

§  35.  Patricide — Effect  on  descent. — In  some  jurisdictions  the  rule 
has  been  adopted  that  one  who  has  murdered  his  ancestor  in  order 
that  he  might  come  into  inheritance  of  the  estate  of  such  ancestor 
will  be  denied  such  inheritance,  and  not  permitted  to  have  the  benefit 
thereof,  applying  principles  of  the  common  law  to  the  construction  of 
statutes,  that  no  one  can  profit  by  his  own  fraud,  or  take  advantage 
of  his  own  wrong,  or  acquire  property  by  his  own  crime.-^  ,  It  is 
said  that  "under  the  civil  law,  evolved  from  the  general  principles  of 
natural  law  and  justice  by  many  generations  of  jurisconsults,  phil- 
osophers and  statesmen,  one  can  not  take  property  by  inheritance  or 
will  from  an  ancestor  or  benefactor  whom  he  has  murdered."^*  In 
this  state,  by  the  decision  of  a  circuit  court,  our  statute  of  descent  was 
construed  as  its  language  indicates,  which  refused  to  adopt  an  inter- 

==Riggs  v.  Palmer,  115  N.  Y.  506,         -"^  Domat,  pt.   2,  b.   1,   tit.   1,   §   3; 

12    Am.    St.  819;    Shellenberger    v.     Mackeldy  Roman  Law  530,   550. 

Ransom,    31  Neb.    61,    28    Am.    St. 
500. 
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pretation  so  a-  to  exclude  from  inheritance  one  wlio  murders  an  intes- 
tate." 

§  36.  Descent  defined. — The  exact  technical  meaning  of  the  word 
"descent."  used  in  the  statutes  of  descent.  Ix^comes  important  in  some 
instances  in  determining  tlie  proper  course  of  descent  thereunder,  as 
will  be  seen  later  in  considering  ancestral  property.  Its  meaning  has 
been  considered  by  the  courts  in  a  number  of  cases,  and  the  definitiou 
framed  is  the  one  adopted  in  England.  Descent  or  hereditary  suc- 
cession is  the  title  whereby  a  man,  on  the  death  of  his  ancestor,  ac- 
quires his  estate  by  right  of  representation,  as  an  heir-at-law,  and 
has  reference  only  to  such  estates  as  descended  or  came  to  the  intes- 
tate, that  is,  the  person  last  deceased,  and  whose  property  is  to  go  or 
descend  to  his  heirs,  in  right  of  Ijlood.-"  It  is  used  in  its  common- 
law  sense,  and  by  it  was  meant  an  estate  which  came  to  the  intestate 
by  right  of  blood.-"  "Descent  is  what  takes  place  when  land,  or  some 
interest  in  land  or  other  realty  belonging  to  a  person,  passes  on  his 
death  intestate  to  some  one  related  to  him.  Descent  is  opposed  to 
what  takes  place  when  land,  on  the  death  of  a  person,  passes  to  some 
one  else  by  virtue  of  a  gift  or  limitation  to  him  as  persona  designaia." 
Again:  "Descent  is  frequently  used  to  distinguish  the  vesting  of 
title  in  any  one  by  moro  oj)oration  of  law.  from  ])urchase,  wliich  may 
be  either  devise  or  grant.  In  the  former  case  the  person  is  said  to 
take  by  descent  or  as  an  heir,  while  a  devisee  is  said  to  take  by  pur- 
chase or  as  a  purchaser."^^ 

§  37.  Heir  defined. — An  heir  is  one  upon  whom  the  law  casts  an 
estate  immediately  upon  the  death  of  an  ancestor,  and  the  estate  so 
descended  to  the  heir  is  in  law  called  an  inheritance.-"  Ordinarily 
the  word  is  understood  to  mean  that  tlie  one  who  inherits  as  heir  is  of 
the  blood  of  the  intestate.^" 

>;■  38.  Ancestor  defined. — The  word  "ancestor,*'  as  used  in  our  stat- 
utes of  descent,  means  any  one  from  whom  an  estate  comes  or  from 
whom  it  was  inheritable  by  the  intcsiatc.  as  heir,  in  the  absence  of 

"Deem  v.  Millikin,  6  O.  C.  C.  357.         -"  B rower  v.  Hunt,  18  0.  S.  338. 
Also  Carpenter's  Estate,  170  Pa.  St.         =■*  Spangenberg  v.  Guiney,  2  O.  N. 

20.-;.  50  Am.  St.  7G5.  P.  39. 

"Lathrop  v.  Young.  25  O.  S.  451,         "Freeman  v.  Allen,  17  O.  S.  530. 
4C4;  Brower  v.  Hunt,  18  O.  S.  338.  •"See  post.  §  53,  as  to  widow. 
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other  and  nearer  heirs.  This  construction  means  that  the  ancestor 
from  whom  the  estate  came  must  be  the  one  from  whom  it  came 
immediately  to  the  intestate;  and,  of  course^,  it  must  come  to  the  in- 
testate in  right  of  blood. ^^  It  is  not  necessary  that  the  ancestor  con- 
templated by  the  statute  should  be  lineal,  but  he  may  be  collateral  as 
well.^-  It  thus  appears  that  the  ancestor  meant  by  our  statutes  is  any 
one  from  whom  the  estate  is  inheritable,  and  that  the  ancestor  from 
whom  it  must  in  law  be  understood  to  have  come  to  the  intestate,  is  he 
from  whom  it  was  immediately  inherited.  It  is  said  that  the  policy  of 
the  Ohio  law  in  making  such  ancestor  take  the  place  of  the  first  pur- 
chaser of  the  estate,  though  a  wide  departure  from  the  English  canons 
of  descent,  is  neither  singular  nor  exceptionable.  The  meaning  of  the 
word  "ancestor"  has  been  considered  to  be  the  same  in  our  statutes 
as  it  was  in  the  English  statutes,  and  to  include  both  lineal  and  col- 
lateral ancestors.^^ 

§  39.  Next  of  kin. — The  term  ''next  of  kin '  describes  a  class  of 
persons  ascertained  by  the  rules  of  law,  and  has  a  specific,  definite 
meaning  which  is  exclusive  of  all  other  persons.  Who  the  next  of 
kin  are  is  determined  by  rules  of  the  civil  law.^* 

/ 

§  40.  Law  of  what  place  governs  devolution  of  property. — It  is  a 
general  rule  of  law  that  in  all  matters  concerning  the  descent  and  dis- 
tribution of  real  estate,  the  law  of  the  place  where  the  property  is 
situated  controls.  In  other  words,  more  accurately  expressed,  the  lex 
rei  sitae  governs.  In  respect  of  the  law  of  distribution  of  personal 
property  the  rule  is  different.  As  to  personalty  the  law  of  the  domi- 
cile of  the  decedent  controls.  Technically  speaking,  the  lex  domicillii 
applies  as  to  personal  property.     The  lex  rei  sitae  applies  not  only 

'^Brower  v.  Hunt,  18  O.  S.   311;  -Brewster  v.  Benedict,  14  0.  368; 

Clayton  v.  Drake,  17  0.  S.  368;  Lath-  Prickett  v.  Parker,  3  0.  S.  394. 

rop  V.  Young,  25  0.  S.  451;  Bingham  ^^  Bingham  Descent,  p.  494-5.    The 

Descent  494-5.    In  Brewster  v.  Bene-  sense  in  which  "ancestor"   is  used 

diet,  14  0.  368,  it  was  said,  "By  an-  in  the  Ohio  statutes  is  the  common 

cestor   we   understand,    in   common  law  sense,  and  by  it  is  meant  the 

parlance,  one  from  whom  an  estate  person  from  whom  the  estate  thus 

lineally    descended,    but    the    word  immediately  came.    Brower  v.  Hunt, 

must  be  taken   in   connection  with  18   0.    S.   338. 

the  whole  subject  of  the  act  or  in-  "'  See  ante,  §  34. 
strument  in  which  it  is  used." 


S    41  OHIO    PROBATE    LAW    AND    I'lJACTICK.  'id 

to  the  tk'volution  of  real  estate,  hut  to  all  contracts  coucorninf;  the 
saiiK'."^ 

;;  41.  Statutes  in  force  at  death  govern  when  will  does  not  make 
complete  disposition. —  If  a  person  makes  a  will  which  does  not  make 
a  complete  disposition  of  his  real  estate,  and  he  therefore  dies  intes- 
tate as  to  the  same,  the  laws  of  descent  in  force  at  the  time  of  his 
death  will  govern  the  devolution  of  such  intestate  property,  and  not 
those  in  force  when  the  will  is  made,  upon  the  theory  that,  knowing 
the  law  or  changes  made  therein,  he  miglit  have  clianged  his  will.^** 

,if  42.  Realty  cast  upon  heir — Personalty  upon  personal  represen- 
tative.— Tile  real  estate  of  a  per.-on  dying  inte.-tate  descends  at  once 
upon  the  heirs,  in  whom  the  legal  title  vests,  subject  to  the  right  of 
the  administrator  to  sell  the  same  for  the  payment  of  debts.  It  fol- 
lows that  the  rents  and  profits  arising  therefrom  belong  to  the  heir, 
and  not  to  the  administrator.^" 

The  personal  estate  passes  to  the  personal  representatives  of  the 
intestate,  to  be  by  them,  upon  settlement  of  the  estate,  distributed  to 
the  heirs  entitled  thereto.^^ 

While  real  estate  is  cast  at  once  upon  the  heir,  yet  this  rule  is  sub- 
ject to  the  rule  that,  if  the  personal  estate  of  one  dying  intestate  be 
insufficient  to  pay  his  debts,  the  real  estate  is  liable  therefor,  and  must 
be  sold  by  the  personal  representatives  for  that  purpose.^" 

And  the  title  the  heir  takes  by  descent  entitles  him  to  the  possession 
of  the  ancestor.  The  mere  fact  that  there  are  debts  of  the  decedent 
which  are  a  lien  on  the  real  estate  does  not  give  an  administrator 
the  rents  and  profits  during  the  term  he  is  acting  as  administrator.*'* 

«:;  43.    Classes    of    intestate    estates — Ancestral — Non-ancestral. — 

On  whom  real  projx'rty  may  be  cast  liy  tlic  ilcatli  (if  a  ]icr>()n  iiitotate 

^  Story   Conflict  of   Laws,   §   3C3;  'Mathews    v.    Krisher,    59    O.    S. 

Henry  Probate  Law,  §  811;  Jones  v.  .=iC2. 

Robinson.   17   O.    S.   171;    McGill   v.  '  Overturf  v.  Diigan,  29  O.  S.  230. 

Deming,  44  0.  S.  645;  Craighead  v.  "^Overturf  v.  Dugan,  29  O.  S.  230. 

Pike,  4   Rec.  199;    Jennings  v.  Jen-  "Overturf  v.  Dugan,  29  0.  S.  230; 

nings,    21    O.    S.    56;     Lockwood    v.  Ramsdell    v.    Craighill.    9    O.    198; 

Mitchell,  7  0.  S.  387;  Evans  v.  Beav-  Stiver  v.  Stiver.  8  O.  217;    Piatt  v. 

er.  50  O.  S.  190;   Smith  v.  Frame,  3  St.    Clair,    W.    26;    Gill    v.    Pinney, 

O.  C.  C.  587;  Sell  v.  Miller,  11  O.  S.  12  O.  S.  38. 

331;   Swi-jirinxpn  v.  Moris.  1 4  O.  S.  *"  Overturf  v.  Dugan,  29  O.  S.  230. 
424. 
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clepencls  iipoii  the  manner  in  which  the  decedent  acquired  the  real 
estate,  and  this  is  the  first  question  that  must  be  determined  before 
deciding  upon  the  course  of  descent.  All  intestate  estates  are  divided 
into  two  classes,  and  the  line  or  order  of  succession  is  to  be  determined 
by  the  class  to  which  they  belong.  The  first  section  of  our  statutes 
relating  to  this  sul)ject  creates,  defines  and  describes  the  course  of  the 
first  class  and  provides  for  the  devolution  of  property  which  came  to 
the  intestate  by  descent,  devise  or  deed  of  gift,  and  all  the  estates 
embraced  within  this  section  are  termed  ancestral :  and  this  estate 
must  have  immediately  come  to  the  intestate  in  right  of  blood  by 
operation  of  law,  as  by  descent,  or  in  the  form  of  a  devise  or  deed  of 
gift  from  an  ancestor.  A  devise,  or  deed  of  gift,  therefore,  by  any  one 
who  can  not  be  considered  as  an  ancestor  will  not  make  such  property 
in  the  hands  of  an  intestate  ancestral.  If  the  real  estate  is  ancestral, 
therefore,  it  is  cast  upon  certain  persons  in  one  way  designated  by  the 
statute;  if  it  is  non-ancestral,  it  passes  to  the  heirs  by  statute  in  a 
different  manner.  And  all  estates  not  included  in  the  first  class  neces- 
sarily belong  to  the  second  class,  and  succession  of  real  property  must 
be  determined  solely  under  one  or  the  other  of  the  two  statutes,  and 
can  not  be  determined  partly  by  one  and  partly  by  the  other. 

The  distinction  between  these  two  classes  of  estates  was  introduced 
very  early  in  the  history  of  the  state,  but  the  ancestral  principle,  when 
it  first  found  its  way  into  our  statutes,  was  carried  no  further  in 
favor  of  the  blood  of  the  ancestor  than  as  such  blood  was  found  in 
the  brothers  and  sisters,  and  its  only  effect  was  to  work  a  preference 
in  their  favor  against  the  other  brothers  and  sisters  of  the  intestate. 
Changes  were  made  from  time  to  time,  and  the  ancestral  principle  as 
first  introduced  was  extended  in  the  successive  revisions,  the  policy 
running  throughout  all  of  the  statutes  being  not  to  prefer  the  blood 
of  the  ancestor  to  the  exclusion  of  the  blood  of  the  intestate,  but  to 
prefer  those  of  the  kindred  of  the  intestate  who  are  of  the  blood  of  the 
ancestor,  and  where  a  preference  is  given  to  the  blood  of  either  to 
the  exclusion  of  the  other  it  is  given  to  the  blood  of  the  intestate.^^ 

It  is,  therefore,  apparent  that  we  must  have  a  perfectly  clear  con- 
ception as  to  when  property  is  stamped  with  the  ancestral  quality; 
and  it  will  be  well  to  remember  that  the  two  sections  of  our  statute 
regulating  the  descent  of  the  two  classes  of  estates  have  been  amended 
so  many  times  that  in  determining  the  force  of  any  of  our  adjudica- 

''  Brower  v.  Hunt,  18  O.  S.  311. 
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tions  the  law  iu  existence  at  the  date  of  the  decisions  must  be  under- 
stood. 

^  44.  When  title  came  by  descent,  etc. — Ancestral  estates — The 
statute. — The  rule  of  law  as  to  the  descent  of  ancestral  real  estate  is 
this:  \Mien  a  person  dies  intestate,  having  title  or  right  to  any  real 
estate  or  inheritance  in  this  state,  which  title  came  to  such  intestate 
by  descent,  by  devise  or  deed  of  gift  from  an  ancestor,  his  estate 
passes  in  parcenary  to  his  kindred  in  the  following  course:  (a)  To 
the  children  of  the  intestate  or  their  legal  representatives.  (&)  If 
there  are  no  children  or  their  legal  representatives  living,  the  estate 
passes  to  and  vests  in  the  husband  or  wife,  relict  of  such  intestate, 
during  his  or  her  natural  life,  (c)  If  the  intestate  leaves  no  husband 
or  wife,  relict  of  himself  or  herself,  the  estate  passes  to  and  vests  in 
the  brothers  and  sisters  of  the  intestate  who  are  of  the  l)lood  of  the 
ancestor  from  whom  the  estate  came,  or  their  legal  representatives, 
whether  such  brothers  and  sisters  are  of  the  whole  or  half  blood  of 
the  intestate,  (d)  If  there  are  no  brothers  or  sisters  of  the  intestate 
of  the  blood  of  the  ancestor  from  whom  the  estate  came,  or  their  legal 
representatives,  and  the  estate  came  by  deed  of  gift  from  an  ancestor 
who  is  living,  the  estate  ascends  to  such  ancestor,  (e)  If  the  ancestor 
from  whom  the  estate  came  is  deceased,  the  estate  passes  to  and  vests 
in  the  children  of  the  ancestor  from  whom  the  estate  came,  or  their 
legal  representatives;  if  there  are  no  children  of  the  ancestor  from 
whom  the  estate  came,  or  their  legal  representatives,  the  estate  shall 
pass  to  and  vest  in  the  husband  or  wife,  relict  of  such  ancestor,  if  a 
parent  of  the  decedent,  during  the  life  of  such  relict,  and  on  the  death 
of  such  husband  and  wife,  or  if  there  is  no  such  husband  and  wife, 
the  estate  passes  to  and  vests  in  the  brothers  and  sisters  of  such  an- 
cestor, or  their  legal  representatives,  and  for  want  of  such  brothers  and 
sisters,  or  their  legal  representatives,  to  the  brothers  and  sisters  of  the 
half-blood  of  the  intestate,  or  their  legal  representatives,  though  such 
btothcrs  and  sisters  are  not  of  the  blood  of  the  ancestor  from  Avhom 
the  estate  came,  (f)  If  there  are  no  half-brothers  and  sisters  of  the 
intestate,  or  their  legal  representatives,  the  estate  passes  to  the  next 
of  kin  to  the  intestate  of  the  blood  of  the  ancestor  from  wlmm  the 
estate  came,  or  thoir  legal  representativos.'*- 

§  45.  When  estate  came  by  purchase — Non-ancestral. — The  rule  of 
the  statute  as  to  the  descent  of  non-ancestral  ri;il  csiaU'  i.~.  iliai  if  the 

"R.  S..  §  4158. 
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estate  came  not  by  descent,  devise,  or  deed  of  gift,  it  descends  and 
passes  as  follows:  (a)  To  the  children  of  the  intestate  and  their 
legal  representatives.  (&)  If  there  are  no  children  or  their  legal  rep- 
resentatives the  estate  passes  to  and  vests  in  the  husband  or  wife,  relict 
of  such  intestate,  (c)  If  such  intestate  leaves  no  husband  or  wife, 
relict  to  himself  or  herself,  the  estate  passes  to  the  brothers  and  sis- 
ters of  the  intestate  of  the  whole  blood  and  their  legal  representatives. 
(d)  If  there  are  no  brothers  and  sisters  of  the  whole  blood,  or  their 
legal  representatives,  the  estate  passes  to  the  brothers  and  sisters  of  the 
half-blood  and  their  legal  representatives,  (e)  If  there  are  no 
brothers  and  sisters  of  the  intestate  of  tlie  half-blood,  or  their  legal 
representatives,  the  estate  ascends  to  their  father;  if  the  father  is 
dead,  then  to  the  mother.  (/)  If  the  father  and  mother  are  dead 
the  estate  passes  to  the  next  of  kin  and  their  legal  representatives,  to 
and  of  the  blood  of  the  intestate.'*^ 

§  46.    Statutes  governing  modes  not  construed  together. — At  the 

death  of  an  intestate  his  property  must  pass  under  the  one  or  the 
other  of  the  statutes  governing  the  mode  of  descent.  Heirs  can  not 
inherit  partly  by  one  or  partly  by  the  other.  The  title,  if  it  stands, 
must  come  through  the  one  or  the  other — that  is,  it  must  either  be 
ancestral  or  non-ancestral.  All  estates  which  are  not  ancestral  are 
non-ancestral,  and  those  that  are  not  non-ancestral  must  be  ancestral. 
But  the  order  of  succession  is  the  same,  by  these  two  sections  of  the 
statute,  in  the  descending  line  both  as  to  the  ancestral  and  non-an- 
cestral property.  In  the  ascending  and  collateral  lines,  however, 
it  is  different,  and.  any  one,  in  order  to  be  admitted  to  the  succession, 
must  possess  the  qualifications  prescribed  by  the  statute  for  the  line 
in  which  he  claims  to  stand.*'* 

§  47.  Ancestral  quality  hinging  upon  recitals  in  deed. — In  deter- 
mining whether  property  is  ancestral  or  otherwise  when  it  is  claimed 
to  have  come  to  the  intestate  by  means  of  a  gift  or  a  deed  of  pur- 
chase from  an  ancestor,  the  recitals  found  in  the  deed  as  to  the  con- 
sideration upon  which  the  deed  is  made  are  so  far  controlling  in  the 
matter  as  to  determine  the  quality  of  the  estate.  For  example,  where 
a  parent  desiring  to  make  a  wedding  gift  has  bargained  with  a  third 
party  for  the  purchase  and  sale  of  property  intended  to  be  conveyed 

"R.  S.,  §  4159.  Brewster   v.    Benedict,    14    O.    368; 

"Brower  V.  Hunt,  18  O.   S.  311;     Birney  v.  Wilson,  11  O.  S.  426. 
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to  a  daughter  as  a  wedding  gift  and  furnishes  the  purchase-money 
to  sucli  third  person,  but  has  the  deed  nuide  direct  from  such  third 
person  to  the  daughter,  and  a  recital  is  contained  therein  that  the  con- 
sideration is  received  by  the  grantor  from  the  grantee,  under  the  rules 
of  evidence  it  is  considered  improper  and  incompetent  to  show  by  parol 
evidence  that  such  land  was  in  fact  a  gift  to  the  grantee  from  an 
ancestor  whose  name  does  not  appear  in  the  conveyance. ^^ 

!i  48.  Legal  title  controls  in  determining  course  of  descent. — It  is 
the  well-settled  rule  that  in  determining  whether  property  is  ancestral 
or  non-anc-estral  the  statutes  of  descent  and  distribution  must  be  con- 
strued by  the  rules  of  law  and  not  upon  equitable  principles,  and  the 
course  of  descent  is  controlled  by  the  legal  title  rather  than  the 
equitable.*'^ 

It  would  follow,  therefore,  where  the  legal  and  equitable  title  are 
both  united  in  the  same  person,  that  for  the  purpose  of  determin- 
ing the  course  of  descent  from  such  person  when  lie  dies  intestate 
it  will  be  considered  that  the  equitable  title  merged  in  the  legal,  as 
the  latter  draws  to  it  the  whole  estate  and  carries  it  in  the  same 
channel  of  descent  as  if  the  equitable  estate  had  never  existed. •*' 

The  laws  of  descent  are  of  an  arbitrary  character  and  can  not  be 
modified  by  equitable  considerations.  The  court  can  not,  by  means 
of  equital)le  considerations,  vary  or  limit  the  character  of  the  title 
held  by  the  intestate  by  means  of  equitable  principles,  where  the  in- 
testate was  seized  of  the  property  under  a  legal  title,  that  l)oing  the 
only  one  comprehended  by  the  statute.^" 

^  49.  Considerations  entering  into  determination  of  course  of  de- 
scent, whether  ancestral  or  non-ancestral. — It  would  seem  that  the 
statutes  marking  the  course  of  descent  do  not  need  much  elucidation. 
All  the  property  the  title  to  which  came  to  the  intestate  by  descent, 

"Patterson    v.    Lamson,   45   O.    S.  peal,  74   Pa.  St.  391;    Armington  v. 

77.  Armington.  28  Ind.  74;  Olrastead  v. 

"Patterson  v.  Lamson,  45  0.  S.  77.  Douglass.  16  0.  C.  C.  171;    Higgins 

See  also  Brower  v.  Hunt.  29  O.  S.  v.  Higgins,  57  O.  S.  239. 

311;  Shepard  v.  Taylor,  15  R.  I.  204.  *' Stembel  v.  Martin,  50  O.  S.  525; 

3  Atl.   382;    Nicholson   v.   Halsey,   1  Higgins  v.  Higgins,  57  O.  S.  239. 

Johns.  Ch.  417;   Goodright  v.  Wills,  "  Olmstead  v.  Douglass,  IG  O.  C.  C. 

2    Douglas     (Eng.)     771;     Selby    v.  178. 
Alston,  3  Ves.  Jr.  338;   Fosters  Ap- 
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devise,  or  deed  of  gift  from  an  ancestor,  is  ancestral,  while  that  which 
came  by  purchase  is  non-ancestraL 

The  principal  difference  between  the  two  classes  of  estates  relates  to 
the  rights  of  the  widow  or  widower.  If  ancestral,  and  there  are  no 
children,  the  relict  of  the  intestate  has  only  a  life-estate,  while  in  non- 
ancestral  property  the  relict  of  the  intestate  takes  in  fee-simple  in  the 
absence  of  children.  The  reason  for  this  difference  is  obvious.  In 
ancestral  property  husband  or  wife  have  not  contributed  towards  the 
acquirement  thereof,  and  justice  is  done  by  conferring  a  life-estate, 
letting  the  fee  pass  to  the  blood  relation.  In  non-ancestral  property 
it  is  just  that  widow  or  widower  take  the  fee  in  the  absence  of  chil- 
dren. 

Property  which  comes  by  descent  or  devise  from  an  ancestor  does 
not  need  special  mention. 

There  are  questions  which  may  arise  with  reference  to  a  deed  of  gift 
from  an  ancestor.  A  deed  of  gift  from  an  ancestor,  to  constitute 
ancestral  property,  must  be  founded  upon  no  other  considerations  than 
blood.*''  So,  a  deed  from  a  father  and  mother  to  their  daughter,  "in 
consideration  of  our  love  and  affection  for  our  daughter,  and  in  con- 
sideration of  the  dutiful  obedience  and  faithful  services  to  us  of  our 
daughter,  and  in  further  consideration  of  one  dollar  to  us  in  hand  paid 
paid  by  our  said  daughter,"  is  not  a  deed  of  gift,  and  the  title  came  to 
the  daughter  by  purchase.^"  The  recital  of  a  money  consideration  in 
a  deed,  as  one  dollar,  can  not  be  contradicted  where  it  would  in  effect 
change  the  legal  operation  of  the  deed.^^ 

§  50.  Effect  of  partition,  mutual  quitclaims,  or  exchange  upon 
ancestral  quality. — Where  land  is  partitioned  regularly  in  an  action 
brought  for  that  purpose,  and  the  shares  of  each  tenant  in  common  are 
set  off  in  severalty,  it  is  well  understood  that  no  new  title  is  thereby 
created,  but  it  remains  precisely  the  same  as  that  by  which  his  undi- 
vided interest  was  held.^- 


^^  Walker    Am.    Law     (10th    ed.),  "Kerr  v.  Paul,  37  W.  L.  B.  171; 

392;  Brown  v.  Whaley,  58  O.  S.  665,  Nave  v.  Marshall,   6   O.  N.  P.  488; 

666.  9  O.  Dec.  415. 

"» Brown  v.  Whaley,  58  O.  S.  654.  =^-"  Tabler  v.  Wiseman,  2  O.  S.  208; 

See   also   Patterson   v.   Lamson,   45  McBain   v.   McBain,   15   O.   S.   337; 

O.  S.  77.  Carter  v.  Day,  59  O.  S.  101. 
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But  the  rule  is  quite  different  in  eases  where  it  is  found  impracti- 
cable to  divide  the  land  and  set  it  off  to  each  in  severalty.  In  this 
event  the  right  of  election  exists,  permitting  one  or  more  of  the  ten- 
ants in  common  to  take  the  land  at  the  valuation  returned  by  the  ap- 
praisers. In  such  cases  the  anc-estral  quality  still  remains  attached 
to  the  share  held  by  the  heir  so  electing  to  take  the  property,  but  the 
shares  of  the  other  tenants  which  he  takes  become  in  his  hands  prop- 
erty obtained  by  purchase,  which  upon  his  death  passes  as  non-ances- 
tral property,  and  his  own  share  is  ancestral.^^ 

The  line  of  descent  is  not  broken  where  the  tenants  in  common 
make  a  partition  of  the  property  by  mutual  deeds,  the  property  so  held 
by  each  in  severalty  in  such  ease  remaining  ancestral  in  the  hands  of 
each  parcener.  The  fact  that  the  deeds  between  the  several  parceners 
recite  a  mone3'ed  consideration  has  no  effect  where  the  only  purpose 
was  to  effect  a  partition.^* 

To  constitute  ancestral  property  the  title  must  be  immediately  held 
from  the  intestate,  and  not  remotely,  and  this  is  the  reason  for  the 
rule  that  the  line  of  descent  is  broken  by  a  conveyance  by  one  heir 
or  devisee  to  another  for  the  purpose  of  exchanging." 

It  hfis  been  decided  that  where  a  father  dies  testate,  and  the  sons  by 
mutual  quitclaims  make  a  partition  of  his  estate,  and  after  such  par- 
tition is  made  two  of  the  sons  make  an  exchange  from  each  to  the 
other  by  deed,  and  for  no  other  consideration  for  what  each  had  re- 
ceived in  the  partition,  and  one  dies  intestate,  without  issue,  leaving 
a  wife,  who  takes  possession  of  the  property  so  received  by  the  hus- 
band from  his  brother,  and  who  has  brothers  and  sisters,  and  who  dies 
without  issue, — this  property  so  coming  to  the  wife  is  non-ancestral 
and  passes  to  the  brothers  and  sisters  of  the  wife  to  the  exclusion  of  the 
brothers  and  sisters  of  the  husband. 

The  fact  that  after  the  property  had  passed  by  devise  from  the 
father  to  the  sons,  and  the  sons  deeded  from  each  to  the  other  the 
portion  each  had  received  from  the  father,  broke  the  ancestral  quality 

"Freeman  v.  Allen,  17  O.  S.  527.  heirs  by  quitclaim  deeds  from  each 

"Day  v.  Carter,  31  W.  L.  B.  71;  to  the  other  for  an  expressed  valua- 

Carter  v.  Day,  59  O.  S.  96;   Wilson  tion  does  not  pass  as  ancestral  prop- 

V.  Hall,  C  0.  C.  C.  571;  affirmed  by  erty. 

supreme  court  without  report,  where  "  Brower  v.  Hunt,  18  O.  S.  311. 

it  was  held  that  land  divided  among 
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of  the  estate  and  made  it  non-ancestral.  The  title  mentioned  in  the 
statute  must,  in  order  to  make  it  ancestral,  be  the  title  which  the  in- 
testate immediatel}^  holds.^*^ 

§  51.  Conveyance  for  the  sole  purpose  of  breaking  course  of  de- 
scent.— The  ancestral  quality  of  property  is  not  changed  or  the  course 
of  descent  broken  where  an  owner  conveys  away  property  and  immedi- 
ately receives  back  the  naked  legal  title  without  consideration,  where 
the  sole  purpose  is  to  change  the  course  of  descent.  Such  a  convey- 
ance is  fraudulent  and  therefore  void.^® 


§  52.  Funds  arising  from  sale  of  ancestral  real  estate — Equitable 
conversion. — The  statute  provides  for  the  distribution  of  personal 
property  arising  from  the  sale  of  lands  in  the  same  manner  in  which 
real  property  descends.  Any  funds  in  the  hands  of  any  administra- 
tor, guardian,  assignee  or  other  trustee,  which  has  arisen  from  the  sale 
of  real  estate  which  came  to  the  intestate  by  descent,  devise  or  deed 
of  gift  from  an  ancestor,  are  to  be  distributed  in  the  same  manner  as 
ancestral  realty  descends.^^ 

This  is  an  enactment  of  the  equitable  rule  of  conversion  making  it 
applicable  to  descent  and  distribution  of  property,  and  came  into  our 
statutes  in  1889.  It  is  said,  however,  that  ihis-rul^  has:  4o  ,aj!prtcar 
tion  and  is  not  employed  in  determining  the>  Course  of-  descent."^" 

It  has  been  held  in  this  state  that  insurance  tnone^'  a^cnimg  sifter 


^Brewer  v.  Hunt,  18  0.   S.  311;  and    injustice  :i'e.«iiiHn^,f);6m' the 

Clayton    v.    Drake,    17    0.    S.    367;  statutes,  acc'oHilig  to  that  interpre- 

Pickett  v.  Parker,  3  0.  S.  394;    16  tation,  gave  rise,  no  doubt,  as  coun- 

0.  C.  C.  117.     "The  act  of  1857  was  sel  on  both  sides  maintain,  to  the 

construed  in  Brower  v.  Hunt,  IS  0.  supplemental  act  of  1877."     Stembel 

S.  311.     It  was  there  claimed  that  v.  Martin,  50  0.  S.  518. 

property   which   had   come   from   a  '^^  Helfinger  v.  Wolff,  30  W.  L.  B. 

deceased  husband  to  his  widow  un-  383. 

der  section  2  of  that  act,  descended,  '"'^  R.  S.,  §  4163.  This  was  the  rule 
upon  her  decease  without  issue  and  applied  in  1871  in  Griswold  v.  Frink, 
intestate,  as  ancestral  property,  un-  22  0.  S.  79.  See  Armstrong  v.  Mil- 
der section  1,  to  the  brothers  and  sis-  ler,  6  O.  119. 

ters  of  the  deceased  husband.    *    *    *  «"  Patterson  v.  Lamson,  45  0.  S.  77, 

The  apparent  or  supposed  hardship  90. 
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the  death  of  a  deceased  property  o\nier,  while  collectible"  by  the  ad- 
ministrator, is  to  jje  distributed  as  real  estate."^ 


^  53.  When  widow  takes  as  an  estate  of  inheritance. — A  widow  or 
widower  takes  the  realty  of  the  deceased  consort  which  came  by  pur- 
chase upou  his  or  her  death,  in  fee-simple,  in  the  absence  of  children 
or  their  legal  representatives."-  He  or  she  does  not  take  it  as  an  heir, 
nor  by  descent,  strictly  speaking,  but  by  virtue  of  the  statute.  That  is, 
the  lands  of  an  intestate  widow  or  widower,  which  land  so  descended, 
is  not  ancestral  property,  because  it  does  not  go  to  such  person  in  right 
of  blood."^  The  only  contingency  in  which  the  widow  succeeds  to  the 
estate  of  the  deceased  consort  is  where  there  is  no  heir  of  the  blood  of 
the  intestate,  that  is,  children  or  their  legal  representatives."* 

It  has  been  held  that  a  widow  is  not  a  legal  heir  of  her  husband."' 
But  in  this  state  it  has  been  held  that  under  a  clause  in  a  will  direct- 
ing that  the  property  of  the  testator  should  go  to  his  heirs  at  law  under 
certain  contingencies,  the  widow  succ-eeds  to  the  property  under  the 
will  as  heir  at  law  of  the  testator.""  This  certainly  can  have  no  appli- 
cation to  descent,  though  the  widow  is  spoken  of  as  an  heir  in  one 
case."'  A  widow  or  widower  will  also  take  ancestral  proj^erty  as  an 
estate  of  inheritance  where  there  is  no  person  who  can  take  the  same 
upder  the  statute  controlling  the  devolution  of  such  property."^  The 
'pr)vjs^ on  governing  th^s  n'latter  was  designed  to  prevent  the  lands 
from  escheating."^  Propeity  passing  to  the  surviving  consort  can  not 
.be  Qopsidered'aiicestral,  because  it  does  not  descend  in  right  of  blood."" 

§  54  .J)esreat(<f,  property  from  widow  or  widower  who  takes  estate 
as  inheritance — Non-ancestral. — Altliough  tbc  relict  of  a  deceased 
consort  succeeds  to  the  lands  of  the  latter  which  came  by  purchase, 
as  an  estate  of  inheritance,  when  there  is  no  heir,  and  also  to  the  lands 
whifli  ;n-«'  nnccsiral  when  there  are  no  lioirs  capable  of  taking  it,  the 

•'  Fleming  v.  .Jordan,  28  W.  L.  B.         '^'•Weston  v.  Weston.  38  O.  S.  473. 

332.  "'  Little  v.  Lake,  8  O.  290. 

"R.  S.,  §  4159.  "R.  S.,  §  4160. 

"  R.  S.,  §  4159.  ~  Lathrop  v.  Young,  25  O.  S.  451. 

•*  Little  V.  Lake,  8  O.  290.  •"  Brower  v.  Hunt,  18  O.  S.  336; 

"Gauch  V.  St.  L.  M.  L  Co.,  88  III.     Lathrop  v.  Young,  25  0.  S.  451. 
251,  30  Am.  Rep.  554. 
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estate  of  such  relict  upon  his  or  her  death  is  plainly  not  ancestral. 
The  devolution  of  such  property  is  governed  by  special  statute;  but 
this  statute  does  not  create  a  new  class  of  ancestral  estates.'^  It  pro- 
vides that  upon  the  death  of  such  relict  intestate,  and  vi^ithout  issue, 
the  same  shall  pass  to  and  vest  in  the  children  of  the  deceased  husband 
or  wife,  or  the  legal  representatives.  In  the  absence  of  children,  or 
their  legal  representatives,  the  estate  passes  one-half  to  the  brothers 
and  sisters  of  the  deceased  husband  or  wife  from  which  the  estate 
came,  or  their  personal  representatives.'^- 

Thus  it  is  intended  to  go  one-half  to  the  legal  representatives  of 
each.  The  term  "personal  representatives"  is  used,  however,  with  ref- 
erence to  the  portion  which  goes  to  the  representatives  of  the  deceased 
husband  or  wife.  Personal  representative  really  means  administrator 
or  executor,  while  legal  representative  means  the  heir.  The  two 
terms,  however,  as  used  in  this  statute  undoubtedly  contemplate 
those  who  succeed  to  the  estate.  The  intent  of  this  statute  is  that  the 
estate  shall  go  equally  to  the  two  classes,  one  portion  in  the  line  of  the 
wife,  the  other  in  that  of  the  husband.  In  one  case  which  came  up 
under  this  act,  where  the  widow  died  leaving  brothers  and  sisters, 
but  her  husband  from  whom  the  estate  came  left  neither  brothers  nor 
sisters,  or  their  legal  representatives,  but  did  leave  collateral  heirs, 
^s  uncles,  it  was  considered  that  as  there  were  no  brothers  or  sisters, 
or  their  legal  representatives,  that  there  was  no  one  in  the  line  of  the 
husband  who  could  take ;  that  uncles  could  not  take  because  they  were 
not  legal  representatives  of  the  brothers  or  sisters,  and  therefore 
the  whole  estate  would  pass  to  the  brothers  and  sisters  of  the  widow 
and  their  legal  representatives.'^^ 

The  course  of  devolution  under  this  provision  may  sometimes  de- 
l^end  upon  the  meaning  of  the  word  "relict"  as  used  therein.  It  ap- 
plies to  the  survivor  of  a  pair  of  married  people,  whether  such  survivor 
is  the  husband  or  wife.  For  example,  where  the  property  passes  to  the 
wife  under  this  provision  as  non-ancestral  property,  and  while  in  pos- 
session thereof  she  marries  again  and  dies  intestate  without  issue, 
leaving  a  widower,  the  second  husband,  brothers  and  sisters,  there 
being  also  brothers  and  sisters  of  the  first  husband,  such  property 
passes  under  this  statute  to  the  brothers  and  sisters  of  the  wife  and  to 

'^  Stembel  v.  Martin,  50  O.  S.  518.         "-  R.  S.,  §  4162. 
519;    Burdick   v.    Shaw,   10   O.   Dec.         -  Ellis  v.  Ellis,  3  0.  C.  C.  186. 
.533,  535. 
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the  brothers  and  ^i^tors  of  the  first  husband,  subject  to  a  life-estate 
tlierein  of  the  second  husband.''* 

The  term,  "any  former  deceased  husband,"  means  any  husband  who 
has  deceased  leaving  a  widow  to  whom  any  real  estate  has  passed  under 
this  section,  and  is  not  confined  to  cases  where  the  widow  has  had  two 
or  more  husbands  who  may  be  deceased. ''° 

Under  this  statute  the  half  of  the  property  which  goes  to  the 
brothers  and  sisters  of  the  former  deceased  husband  or  wife  descends 
to  the  brothers  and  sisters  of  the  whole  blood  first,  and  in  default  of 
brothers  and  sisters  of  the  whole  blood,  then  to  the  brothers  and  sisters 
of  the  half-blood,  and  the  other  half  to  ihc  ollior  brothers  of  the  de- 
ceased relict  in  like  order.''" 

§  55.  When  real  estate  may  pass  to  children  of  former  husband  or 
wife — When  to  escheat. — When  a  person  dies  intestate,  having  title 
or  right  to  any  real  estate  or  inheritance,  whether  by  descent,  devise, 
or  deed  of  gift  from  an  ancestor,  or  acquired,  and  there  is  no  person 
entitled  to  inherit  the  same  under  the  preceding  sections  (4158,  4159 
and  4160),  then  the  estate  passes  to  and  vests  in  the  children  of  any 
deceased  husband  or  husbands,  wife  or  wives,  of  the  intestate,  whose 
marriage  with  the  intestate  was  not  annulled  prior  to  his,  her  or  their 
death,  or  to  their  legal  representatives.  If  there  are  no  children  or 
their  legal  representatives  living,  then  the  estate  passes  to  the  brothers 
and  sisters  of  any  such  husband  or  wife,  or  their  legal  representatives. 
If  there  are  no  brothers  or  sisters,  nor  their  legal  representatives,  the 
estate  passes  to  the  next  of  kin  of  the  intestate.  If  there  are  none 
such  next  of  kin,  then  the  estate  escheats  to  the  state.'^ 

§  56.  Estate  to  descend  to  children,  and  how. — A  person  dying  in- 
testate and  leaving  children,  and  none  of  the  children  of  the  intestate 
having  died  leaving  children  or  their  legal  representatives,  his  estate 
descends  to  the  children  of  the  intestate,  living  at  the  time  of  his 
death,  in  equal  proportions.  This  rule  of  descent  is  applicable  to 
both  real  and  personal  property.''*' 

§  57.  Descent,  when  of  equal  degree  of  consanguinity. — When  all 
of  the  descendants  of  an  intestate,  in  a  dii-ect  line  of  descent,  are  of 

"Spltler  v.  Heeter,  42  O.  S.  100.  construing  §§   4158,  5159,  5162  and 

"Anderson  v.  Gilchrist,  44  0.   S.  41G3. 

440.  ^R.  S.,  §  4161. 

"Stembel  v.  Martin,  50  O.  S.  518,  "  R.  S.,  §§  4164,  4168. 
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an  equal  degree  of  consanguinity  to  the  intestate,  whether  children, 
grandchildren  or  great  grandchildren,  or  of  a  more  remote  degree  of 
consanguinity  to  such  intestate,  the  estate,  real  or  personal,  or  either, 
descends  to  such  persons  of  equal  degree  of  consanguinity  to  such 
intestate  in  equal  parts,  however  remote  from  the  intestate  such  equal 
and  common  degree  of  consanguinity  may  be.  This  provision  of 
law  makes  the  heirs  take  per  capita;  that  is,  where  the  heirs  are  all 
in  the  same  degree  of  a  certain  description, — as,  for  example,  in  case 
there  be  four  children,  four  grandchildren,  or  four  brothers  all  living 
and  none  of  any  other  degree, — each  will  take  one-fourth.'^ 

§  58.  Descent  where  children  and  heirs  of  deceased  children  are 
living. — If  any  of  the  children  of  such  intestate  are  living  and  any 
are  dead,  the  estate,  real  and  personal,  or  either,  will  pass  to  the  intes- 
tate's children  who  are  living,  and  to  the  legal  representatives  of  such 
of  his  children  as  are  dead,  so  that  each  child  of  the  intestate  who  is 
living  will  inherit  the  share  to  which  he  would  be  entitled  if  all  the 
children  of  the  intestate  were  living,  and  so  that  the  legal  representa- 
tives of  the  deceased  child,  or  children,  of, the  intestate  will  inherit 
equal  parts  of  the  portion  of  the  estate  to  which  such  deceased  child 
or  children  would  be  entitled  if  such  deceased  child  or  children 
were  living.^"  This  method  of  distribution  is  per  stirpes,  and  is  best 
illustrated  as  follows :  In  case  where  the  intestate  left  four  children, 
one  of  whom  had  died,  leaving  three  children,  the  three  children  living 
will  each  take  one-fourth  of  the  estate,  and  each  of  the  three  children 
of  the  deceased  heir  will  take  one-third  of  one-fourth  of  the  estate.^^ 

The  extent  of  the  provisions  of  the  rule  of  descent  set  forth  in  the 

"R.  S.,  §§  4165;  Walker  Am.  Law  that  partition  should  be  made  by 
397.  dividing  the  estate  into  eighteen 
*'  R.  S.,  §  4166.  shares,  each  nephew  and  niece  tak- 
^' Walker  Am.  Law  397.  In  Ewers  ing  one  and  the  two  children 
V.  Follin,  9  O.  S.  327,  it  was  held  of  the  deceased  nephew  one."  See 
that  where  "H.  died  intestate,  with-  also  Dutoit  v.  Doyle,  16  O.  S.  400. 
out  issue,  and  never  having  been  And  in  Parsons  v.  Parsons,  52  O.  S. 
married,  seized  of  an  estate  ac-  470,  it  was  held  that  in  the  "parti- 
quired  by  purchase,  leaving  no  tion  of  the  lands  of  an  intestate 
brothers  and  sisters,  but  three  chil-  among  his  children  and  the  children 
dren  of  one  brother,  four  children  of  a  deceased  son,  the  portion  which 
of  another  brother,  eight  children  the  latter  inherit  should  be  charged 
of  one  sister,  and  two  children  and  with  an  advancement  made  to  their 
two  grandchildren  of  another  sister,  father  by  such  intestate." 
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paragraph  above,  Avhori'  ehiklren  and  heirs  of  deceased  children  are 
living,  must  be  so  construed  as  to  apply  in  all  cases  in  which  the 
descendants  of  the  intestate,  entitled  to  share  in  the  estate,  are  of  un- 
equal degree  of  consanguinity  to  the  intestate,  so  that  those  who  are  of 
the  nearest  degree  of  consanguinity  will  take  the  shares  to  which  they 
would  have  been  entitled  had  all  the  descendants  been  in  the  same 
dearree  of  consanguinity  with  him  who  died  leaving  issue."- 

The  following  excellent  illustration  by  Giauque  serves  to  make 
plain  some  of  these  rules  of  descent:  "Suppose  Richard  Eoe  to  ha\p 
died  intestate,  and  to  have  had  during  his  life  three  children — Mary, 
John  and  James — and  all  living  at  the  time  of  his  death;  they  would 
each  take  one-third  of  Richard's  propei-ty  subject  to  distribution. 
Suppose  that  John,  leaving  no  issue,  had  died  l)efore  Richard  died; 
none  of  Richard's  property  would  have  vested  in  John,  and  James 
and  Mary  would  each  take  one-half  of  it.  Suppose  that  before  Rich- 
ard's death,  John,  leaving  no  issue,  and  James,  leaving  three  children 
living,  had  died,  and  ]\Iary,  with  five  children  living,  had  survived 
Richard;  James's  children  would  jointly  take  one-half  of  Richard's 
proix-rty,  and  ^fary  would  take  the  other  half.  Suppose  that  ^Mary 
should  die  before  distribution  took  place;  James's  children  would 
each  take  one-third  of  one-half,  and  ^Mary's  children  each  one-fifth  of 
one-half  of  Richard's  property.  Suppose  that  all  three  of  Richard's 
children  had  died  before  he  died;  then  each  of  his  grandchildren 
would  take  one-eighth  of  his  property." 

§  59.  Expectancy  does  not  descend. — Under  the  second  provision  of 
the  statute,  relating  to  non-ancestral  property,  giving  the  relict  of  an 
intestate  a  fee-simple  interest  in  the  property,  in  the  absence  of  chil- 
dren or  legal  repres^'utatives  the  husljand  of  a  deceased  wife  can  not 
claim  any  interest  \u  tlic  wife's  fatlicr's  estate,  the  estate  of  the  father 
having  been  acquired  by  ])iir(liase,  and  the  wife  having  died  prior  to 
the  death  of  the  father.  The  reason  is  tliat  whether  the  estate  be  an- 
cestral or  non-ancestral,  the  relict  can  only  take  where  the  inte.«tate 
left  no  children  or  llu-ir  legal  rejtresenlatives.^^ 

s;  60.  Descent  by  forfeiture — Waste — Failure  to  pay  tax. — The 
owner  of  a  life-estate  in  leal  property  wlio  commits  waste  thereon  or 
sufiFers  any  waste  thereto  will  forfeit  that  part  of  his  life-estate  of 
which  the  waste  is  coimiiitt<Ml  or  suffered  1o  the  jierson  having  the 

"R.  S.,  §  4167.  '^Lane  v.  McKinstry,  31  0.  S.  645. 
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immediate  reversion  or  remainder.^*  The  same  rule  of  law  applies 
where  life  tenants  of  real  property  fail  or  neglect  to  pay  taxes  charged 
against  them  for  so  long  that  the  life-estate  has  been  sold  and  not  re- 
deemed within  a  year  from  such  sale.  This  forfeiture  applies  to 
dower."' 

J^  61.  Power  of  aliens  to  Inherit. — The  fact  that  an  ancestor  is  an 
alien  does  not  deprive  his  heir  from  inheriting  his  property  by  reason 
thereof.  And  an  alien  may  hold,  possess  and  enjoy  lands,  tenements 
and  hereditaments  within  the  state,  either  by  descent,  devise,  gift 
or  purchase  as  fully  and  completely  as  any  citizen  of  the  Union  or 
this  state  may  do.*'' 

§  62.  From  whom  bastards  may  inherit. — The  term  "bastard"  is 
applied  to  all  children  whose  parents  never  intermarried.  It  applies 
as  well  to  children  of  parents  who  were  divorced  before  they  were  be- 
gotten." At  common  law  it  is  said  illegitimate  children  have  no 
inheritable  blood,  and  can  neither  inherit  nor  have  heirs,  except  lineal 
descendants  in  the  descending  series.''-'  The  right  of  an  illegitimate 
to  inherit,  and  the  right  of  others  to  inherit  from  him  through  the 
maternal  line,  is  conferred  by  statute,  and  such  right  can  liave  no 
existence  in  any  case  which  does  not  come  within  the  statute.^^  In 
this  state,  by  statute,  bastards  are  capable  of  inheriting  or  transmit- 
ting inheritance  from  and  to  the  mother,  and  from  and  to  those  from 
whom  she  may  inherit,  or  to  whom  she  may  transmit  inheritance,  in 
like  manner  as  if  born  in  lawful  wedlock.^"  This  statute,  before  its 
amendment,  did  not  pass  to  the  maternal  line  an  estate  acquired  by  a 
bastard  who  died  intestate  and  without  issue.''^  Under  the  present  law 
the  estate  of  an  illegitimate  son,  dying  intestate,  unmarried  and  with- 
out issue,  and  surviving  a  mother  who  left  other  children  born  in  law- 
ful wedlock,  will  be  cast  upon  such  other  legitimate  children  of  the 
mother."^ 

**R.  S.,  §  4177.  ^''Hudnall  v.  Ham,  183  111.  486,  75 

^^•R.  S.,  §  2852.  Am.  St.  124. 

86  R.  s.,  §  4173.  '•"'R-    S.,   §    4174.     As  to   right  of 

"Walker   Am.   Law   276.  illegitimates  to  inherit  or  transmit 

^'Hayden    v.    Barrett,    172    Mass.  property,  see  12  Am.  St.  Rep.  101- 

472,  70  Am.  St.  Rep.  295;  Tiedeman  103. 

Real    Prop.,     §  674;     McDonald    v.  "Lessee   of  Little  v.  Lake,   8   O. 

Pittsburg,  etc.,  R.  Co.,  144  Ind.  459,  290.     See  also  Gibson   v.   McNeely, 

55    Am.    St.    Rep.    185;    Hudnall    v.  11  O.  S.  131. 

Ham,  183  111.  486,  75  Am.  St.  Rep.  ^-  Lewis  v.  Eutsler,  4  O.  S.  354. 

124. 
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§  63.  When  illegitimate  children  deemed  legitimate. — Under  the 
common  law  there  could  be  no  legitimating  of  bastards,  whether  adul- 
terine or  otherwise.®^  It  is  within  the  province  of  the  legislature  to 
provide  for  k-giiiniiziug  bastards,  and  tlieru  can  bo  no  public  policy 
in  conflict  with  a  valid  statute."^*  Wlien  a  man  has  by  a  woman  one 
or  more  children,  and  afterwards  intermarries  with  her,  such  issue, 
if  acknowledged  by  him  as  his  child  or  children,  arc  deemed  legiti- 
mate, and  the  issue  of  parents  whose  marriage  is  deemed  null  in  law 
are,  nevertheless,  legitimate.'**  A  child  begotten  by  parents  Avho  are 
not  intermarried,  and  who  could  not  enter  into  a  legal  marriage,  may 
be  legitimated  under  this  section  by  a  subsequent  marriage  after  the 
obstacles  have  been  removed.®^ 

The  statute  previous  to  the  above  was  as  follows :  "Where  a  man, 
having  by  a  woman  one  or  more  children,  shall  afterwards  intermarry 
with  such  woman,  such  child  or  children,  if  recognized  and  acknowl- 
edged by  him  as  his  child  or  children,  shall  thereby  be  legitimated; 
the  issue  also  of  marriages  deemed  null  in  law  shall  nevertheless  be 
legitimate."  Wliile  this  last  statute  was  in  force  a  man  who  had  been 
married  in  another  country  deserted  his  wife  and  child  of  such  mar- 
riage, and  came  to  Ohio  and  married  another  woman.  On  the  ques- 
tion as  to  the  rights  of  the  children  of  both  theJ>e  marriages  in  and  to 
his  real  estate,  the  court,  in  Wright  v.  Lore,^^^  said:  "We  are  asked 
to  construe  the  expression  'deemed  null  in  law'  as  applicable  only  to 
marriages  which  are  voidable  and  require  a  judicial  sentence  to  estab- 
lish their  nullity.  Wc  do  not  feel  authorized  so  to  limit  the  language 
of  the  statute.  We  think  the  innocent  children  of  the  marriage  de 
facto  in  this  case,  although  that  marriage  must  be  deemed  in  law  a 
nullity,  come  within  the  letter  and  spirit  of  the  enactment." 

§  64.  Posthumous  children. — Descendants  of  an  intestate  begotten 
before  his  death,  but  born  thereafter,  inherit  in  all  cases  in  the  same 
manner  as  if  they  had  Ijeen  born  in  the  lifetime  of  the  intestate  and 
had  survived  him,  but  in  no  case  can  any  person  inherit  unless  living 
at  the  time  of  the  death  of  the  intestate.®*^ 


"Ives  v.  McNicoll,  59  O.  S.  402,  "  R.  S.,  §  4175. 
413.  "  Ives  v.  McNicoll,  59  O.  S.  402. 

"&  Ives  v.  McNicoll,  59  0.  S.  402,  "a  12  O.  S.  619. 
413.  ooR.  S..  §  4179. 
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§  65.  Adopted  children  inherit,  how. — By  statute,  in  Ohio,  chil- 
dren may  be  adopted  by  any  inhabitant  of  the  state.*^^  When  the 
statute  has  been  complied  with  the  natural  parents  are,  by  order  of 
the  court  in  the  adoption  proceedings,  divested  of  all  legal  rights 
and  obligations  in  respect  of  the  child,  and  the  child  is  free  from  all 
legal  obligations  of  obedience  and  maintenance  in  respect  of  the 
parents.  Such  child  so  adopted  is,  to  all  intents  and  purposes,  the 
child  and  legal  heir  of  the  person  so  adopting  him,  entitled  to  all 
the  rights  and  privileges  and  subject  to  all  the  obligations  of  a  child 
of  such  person  begotten  in  lawful  wedlock,  but  on  the  decease  of  such 
person  and  the  subsequent  decease  of  such  adopted  child  without 
issue,  the  property  of  such  adopting  parent  will  descend  to  his  next 
of  kin,  and  not  to  the  next  of  kin  of  such  adopted  child. ^^ 

An  adopted  child  can  only  inherit  under  this  statute  from  the 
adopting  parent,  but  not  through  him,  from  the  ancestors  of  the 
adopter.^^  Adoption  does  not  change  the  law  of  descent  and  distribu- 
tion as  to  the  property  of  the  ancestors  of  the  adopter.^*"'  Such  an- 
cestors are  only  presumed  to  know  their  relatives  by  blood  and  have 
them  in  mind  in  the  distribution  of  their  estates  by  will  or  descent.^"'- 

§  66.  Descent  upon  the  death  of  adopted  child. — While  the  statute 
confers  upon  an  adopted  child  all  the  rights  of  a  legal  heir  of  the 
person  so  adopting  him,  it  also  makes  provision  against  diversion  of 
the  property  of  the  adopted  parent  from  its  natural  channels.  Upon 
the  decease  of  the  adopted  child  without  issue,  the  property  in  such 
case  descends  to  the  next  of  kin  of  the  adopting  parent  and  not  to  the 
next  of  kin  of  the  adopted  child.^"^ 

It  would  seem  to  be  a  proper  construction  of  the  statute  that  the 
issue  of  the  adopted  child  would  take  the  property  coming  from  the 
adopting  parent.  And  it  has  been  held  that  the  statute  gives  to  the 
adopted  heir  the  legal  status  of  a  child  of  the  adopter,  and  that  there- 
fore he  must  be  regarded  as  such  child  in  tracing  descent  to  or  from 
him  in  the  cases  specified  in  the  statute. ^*^^ 


°'R.  S.,  §§  3137,  3137a,  3139.  "^  Phillips  v.   McConica,   59   0.   S. 

''R.   S.,   §   3140.  1,  9. 

"^Phillips  v.  McConica,  59  O.  S.  1.  ''"  R.  S.,  §  3140. 

1""  Phillips  v.  McConica,  59  O.  S.  1;  "^Lathrop  v.  Young,  25  O.  S.  451. 
Qnigley  v.  Mitchell,  41  O.  S.  375. 
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This  menus  that  in  determining  the  course  of  descent  of  an  estate 
from  the  adopted  chikl  it  is  to  be  considered  as  property  which  came 
from  an  ancestor.  But  the  statute  having  reference  to  descent  of  the 
two  classes  of  estates  can  not  have  much  application  here.  The 
adopted  child  takes  property,  it  is  true,  by  descent  from  his  adopted 
parent,  but  he  can  not  take  it  in  right  of  blood  from  an  ancestor.  He 
merely  takes  it  by  virtue  of  the  special  statute  and  l^ecause  of  the  legal 
status  in  which  he  is  placed.  Strictly  speaking,  lands  passing  to  an 
adopted  child  from  his  adopting  parent  can  not  be  considered  as  an- 
cestral propert}',  because  it  only  comes  by  virtue  of  this  special  statute, 
and  does  not  come  from  an  ancestor,  as  the  latter  term  has  been  de- 
fined. It  has  been  considered  "not  a  safe  mode  of  Judicial  investiga- 
tion to  select  terms  or  expressions  from  decisions  and  assume  that 
they  have  the  same  fixed  and  invarial)le  moaning  in  all  cases,"  and 
this,  too,  in  connection  with  the  decision  of  a  case  on  the  generic 
meaning  of  the  words  "ancestor"  and  "descent."^"*  It  seems  necessary 
to  draw  upon  the  technical  meaning  of  descent  in  determining  how 
property  will  pass  from  a  widow  who  takes  lands  as  an  estate  of  in- 
heritance upon  the  death  of  her  husband,  and  in  the  present  case, 
where  an  adopted  child  succeeds  to  property  of  his  adopting  parent. 
There  are  special  statutes  in  each  case.  If  the  adopted  child  leaves  no 
issue,  then  it  goes  back  to  the  next  of  kin  of  the  adopting  parent.  If 
such  child  leaves  issue,  to  which  class  of  estates  does  the  property  in 
the  hands  of  such  issue  belong,  ancestral  or  non-ancestral?  It  can 
hardly  be  ancestral.  But  I  can  see  no  occasion  for  any  difficulty  aris- 
ing in  this  case,  as  it  can  only  pass  through  him  wlien  he  has  issue,  and 
in  their  hands  it  is  ancestral  property. 

The  personal  estate  of  an  adopted  child  dying  intestate  passes  to 
the  natural  mother,  rather  than  to  the  adopting  parents  or  their 
children.^"^  In  case  of  the  death  of  an  adopting  mother  before  the 
death  of  such  adopting  mother's  father,  the  adopted  child  of  such 
mother  can  not  inherit  the  non-ancestral  property  of  such  father.^"^ 

i;  67.  Designation  of  an  heir  at  law. — Any  person  of  sound  mind 
and  memory  may  appear  before  the  probate  judge  of  his  county,  and, 
in  the  presence  of  such  judge  and  two  disinterested  persons  of  his  ac- 
quaintance, file  a  written  declaration,  subscribed   by  him  and  at- 

'"*  Lathrop  v.  Young.  25  O.  S.  4C3.         '"  Quigley    v.    Mitchell,    41    O.    S. 
'"  Upson  V.  Noble,  S.'j  0.  S.  655.  375. 


43  DESCENT    AND   DISTRIBUTION.  §    68 

tested  by  such  disinterested  persons,  declaring  that,  as  his  free  and  vol- 
untary act,  he  designates  and  appoints  another,  naming  and  stating 
the  place  of  residence  of  snch  person  specifically,  to  stand  toward  him 
in  the  relation  of  an  heir  at  law  in  the  event  of  his  death.  If  the 
judge  is  satisfied  that  such  declarant  is  of  sound  mind  and  memory, 
and  free  from  restraint,  he  must  enter  that  fact  upon  his  journal  and 
make  a  complete  record  of  such  proceeding.  From  that  time  on  the 
person  designated  is  deemed  to  stand  in  the  same  relation,  for  all  pur- 
poses, to  such  declarant  as  he  could  if  a  child  born  in  lawful  wedlock. 
The  rules  of  inheritance  are  the  same,  between  him  and  the  relations 
by  blood  of  the  declarant,  as  if  so  born.  A  certified  copy  of  the 
record  in  such  proceeding  is  prima  facie  evidence  of  the  fact  stated 
therein  and  conclusive  evidence,  unless  impeached  for  actual  fraud 
or  undue  influence.^**^ 

In  commenting  upon  the  above  law,  White,  J.,  in  Lathrop  v. 
Young,^'''^  said:  "These  also  give  to  the  adopted  heir  the  legal 
status  of  a  child  of  the  adopter,  born  in  lawful  wedlock,  and  the 
statute  requires  him  to  be  regarded  as  such  child  in  tracing  descent  to 
or  from  him  in  the  cases  therein  specified.  But  in  cases  which  do  not 
come  within  those  acts  the  operation  of  the  statute  of  descents  is  the 
same  as  if  such  acts  had  not  been  passed." 

§  68.  Permanent  leasehold  estates — Descent  of. — Permanent  lease- 
holds, renewable  forever,  are  subject  to  the  same  laws  of  descent  as 
estates  in  fee.  They  are  made  so  by  statute."'  But  it  must  be  kept 
in  mind  that  while  such  leasehold  estates  are  subject  to  the  same 
law  of  descent  as  are  estates  in  fee,  they  still  continue  to  be  chattels. 
Leasehold  estates  of  this  character  may  still  be  chattels  and  descend  as 
realty.  It  is  said  in  Taylor  v.  De  Bus:"^  "By  the  common  law 
leasehold  estates  were  regarded  as  chattels — chattels  real  to  be 
sure,  but.  nevertheless,  subject  to  rules  relating  to  chattel  property; 
but  by  statute,  as  early  as  1831,  leaseholds  renewable  forever  were 
made  subject  to  judgments  and  executions  'as  real  estate,'  and  in 
1837  they  were  subjected  to  the  same  laws  of  descent  and  distribution 
'as  estates  in  fee,'  and  such  has  continued  to  be  the  state  of  our 
statute  laws  ever  since.  Now  it  is  contended  that,  by  force  of  this  leg- 
islation, such  statutes  are  no  longer  chattels ;  that  the  creation  of  such 

'"  R.  S.,  §  4182.  As  to  requisites  -'''a  25  O.  S.  463. 
of  entry  made  under  this  statute,  ""  R.  S.,  §  4181. 
see  Bird  v.  Young,  56  O.  S.  210.  "'•'  31  O.  S.  472. 
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an  estate  in  lands  is  equivalent  to  an  absolute  transfer  of  the  fee, 
and  therefore  the  common-law  incident*;  of  leasehold  estates  are  ab- 
rogated. Such  results  do  not  follow  such  legislation.  To  the  extent 
that  leasehold  estates  have,  by  statute,  been  subjected  to  the  rules 
which  govern  estates  in  fee,  of  course  the  rules  of  the  common  law 
in  respect  thereto  have  been  abrogated ;  but  beyond  this  the  common 
law  continues  to  furnish  the  only  rules  for  guidance  of  courts  in  de- 
termining the  rights  of  parties  in  relation  to  leasehold  estates.''^^" 

§  69.  Descent  of  partnership  real  estate. — The  question  as  to  the 
descent  of  partnership  real  estate  of  a  deceased  partner,  under  the 
law  of  this  state,  has,  on  account  of  the  manner  in  which  his  interest 
in  the  partnership  property  is  worked  out  through  the  probate  court, 
been  a  troublesome  question.  In  order  to  arrive  at  an  understanding 
of  the  law  of  the  descent  of  such  real  estate,  it  will  be  necessary  to  un- 
derstand how  the  interest  of  the  heirs  of  such  deceased  partner  is 
worked  out  through  the  probate  court.  When  this  is  done  it  will  be 
readily  seen  what  the  character  and  nature  of  such  real  estate  are.  It 
is  provided  by  statute  that,  when  a  member  of  a  partnership  in  this 
state  dies,  the  surviving  partner  or  partners  must  forthwith,  upon 
the  appointment  of  an  executor  or  administrator  of  the  estate  of  the 
deceased  partner,  make  application  to  the  probate  court  of  the  county 
in  which  the  partnership  existed,  upon  first  giving  notice  of  the  time 
of  hearing  of  the  application  to  the  executor  or  administrator,  for  the 
appointment  of  three  disinterested  appraisers.  It  is  the  duty  of 
these  appraisers  to  make  out,  under  oath,  a  full  and  complete  in- 
ventory and  appraisement  of  the  entire  estate  of  the  partnership, 
including  real  estate,  if  there  be  any,  together  with  a  schedule  of  the 
debts  and  liabilities  thereof,  and  to  deliver  the  same  to  the  .surviving 
partner  or  partners,  to  be  by  him  or  them  forthwith  filed  in  the  pro- 
bate court  of  the  county  in  which  such  appraisers  were  appointed. 
And  where  an  administrator  or  executor  is  appointed  in  a  county 
other  than  that  in  which  the  partnership  existed,  a  certified  cojn-  of 
such  inventory  and  appraisement  shall  bo  forthwith  filed  Ijy  such 
surviving  partner  or  partners  in  the  probate  court  of  such  county, 
the  same  to  ])e  docketed  under  the  settlement  of  estates  of  deceased 
partners,  and  wlu-n  the  whole  or  any  part  of  such  jiartnership  con- 

""See  also  Cincinnati  College  v.  Bosworth.  36  O.  S.  605;  Murdock 
Yeatman,   30   O.   S.   281;    Abbott  v.     v.  Radcliff.  7  0.  (Pt.  1)  119. 
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sists  of  real  estate,  snch  real  estate  is  to  be  inventoried  and  appraised 
upon  a  separate  schedule,  to  be  recorded  in  the  record  of  inventories 
in  such  court.  If  the  person  or  persons  entitled  to  administer  the 
estate  oi  such  deceased  partner  fail  or  neglect,  for  thirty  days  after 
his  death,  to  take  letters  testamentary  or  of  administration,  the  surviv- 
ing partner  or  partners  may  make  application  to  the  proper  court 
and  cause  the  estate  of  the  deceased  to  be  administered  upon.^^^ 

It  is  further  provided  by  statute  that  the  surviving  partner  or 
partners  may,  with  the  consent  of  the  executor  or  administrator  of 
the  deceased  partner,  and  the  approval  of  the  probate  court  by  which 
the  executor  or  administrator  was  appointed,  take  the  interest  of  the 
deceased  partner  in  the  partnership  assets  at  the  appraised  value 
thereof,  first  deducting  therefrom  the  debts  and  liabilities  of  the 
partnership,  upon  giving  to  the  executor  or  administrator  his,  or  their, 
promissory  note  or  notes,  with  good  and  approved  security  for  the 
payment  of  the  interest  of  such  deceased  partner  in  the  partnership 
assets.  The  note,  or  notes,  is  to  be  payable  with  interest  in  not  to 
exceed  nine  months  from  the  time  the  surviving  partner  or  partners 
elect  to  take  the  assets.  And  this  election  must  be  made  within  thirty 
days  from  the  filing  of  the  inventory  and  appraisement,  or  a  certified 
copy  thereof,  in  the  court,  and  the  surviving  partner  or  partners  must 
give  bond  to  the  executor  or  administrator  with  security  or  securities 
to  the  approval  of  the  court  for  the  payment  of  the  debts  and  liabili- 
ties of  the  partnership  and  for  the  performance  of  all  contracts  for 
which  the  partnership  is  liable.  Providing^  That  in  the  event  such 
surviving  partner  or  partners  refuses  or  neglects  to  take  the  interest 
of  the  deceased  partner  in  the  partnership  assets  within  the  time  and 
in  the  manner  herein  above  provided,  the  executor  or  administrator 
must  forthwith  apply  to  a  court  of  competent  jurisdiction  for  the 
appointment  of  a  receiver  for  the  partnership,  who  will  thereupon 
proceed  to  wind  up  said  partnership  and  dispose  of  the  assets  in  ac- 
cordance with  the  statutes  governing  receivers.  And  the  probate 
court  shall  be  a  court  of  competent  jurisdiction  in  the  appointment 
and  control  of  the  receiver,  so  provided  for;  and.  Provided,  further. 
That  when  the  original  articles  of  any  partnership  in  force  at  the 
death  of  any  partner,  or  the  will  of  a  deceased  partner,  dispenses  with 
an  inventory  and  appraisement  of  the  partnership  assets,  and  with 
the  sale  of  the  interest  of  such  deceased  partner  therein,  and  the 
articles  of  copartnership,  or  the  will,  provides  for  a  different  mode 

"^R.  S.,  §  3167. 
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of  settlement  of  the  deceased  partners  interest  in  the  copartnership 
and  for  a  disposition  thereof  different  than  that  provided  by  statute, 
the  interest  of  the  deceased  partner  must  he  settled  and  disponed  of 
according  to  the  provision  for  said  copartnership  or  of  said  will."- 

Thcse  provisions  of  statutory  law  raise  these  questions  in  respect 
of  the  descent  of  partnership  real  estate,  or,  in  other  words,  real  estate 
of  a  dec-eased  partner  in  the  partnership  real  estate :  Is  the  interest 
in  the  partnership  real  estate  of  a  dec-eased  partner  personalty,  pass- 
ing to  the  personal  representatives,  or  is  it  real  estate  which  descends 
directly  to  the  heirs  at  law?  What  is  the  status  of  the  real  estate 
in  this  respect  which  is  purchased  with  partnership  funds,  hut  which 
is  not  used  in  any  way  in  conductiug  the  business  of  tlie  partnership? 
These  questions  have  been  fully  determined  by  our  supreme  court; 
and,  as  Mcllvaine,  J.,  in  Eammelsberg  v.  Mitchell,^^^  has  stated  them 
clearly  and  tersely,  we  quote  the  following  from  the  decision  in  that 
case:  "Can  partnership  real  estate  be  transferred  to  the  surviving 
partner  as  assets  of  the  firm,  under  this  statute  ?"^^  In  so  far  as  the 
proceedings  authorized  by  the  act  are  adversary  in  character,  it  is  the 
personal  representative,  and  not  the  heir  of  the  deceased  parner,  who 
stands  in  the  relation  of  adverse  party  to  the  surviving  partner.  From 
this  fact  it  must  be  fairly  assumed  that  the  assets  thus  transferable  are 
such  only  as  are  by  law  subject  to  the  administration  and  control  of 
the  personal  representative,  and  do  not  include  those  in  which  the 
beneficial  interest  descends  to  the  heir.  The  foundation  question, 
therefore,  would  seem  to  ]ye:  Under  what  conditions  and  circum- 
stances, if  any,  does  real  estate  become  personal  assets  to  all  intents 
in  the  hands  of  the  copartner? 

"It  must  be  conceded  that  a  copartnership  is  incapable  of  taking  or 
holding  the  legal  title  to  real  estate ;  yet,  it  is  equally  certain  that  it 
may  acquire  an  equitable  estate  therein.  It  is  well  settled  that  when- 
ever real  estate  is  purchased  with  partnership  funds,  an  equitable 
estate  accrues  to  the  partnership,  whether  the  legal  title  be  conveyed 
to  the  partners  as  individuals,  or  to  either  of  them,  or  to  a  stranger; 
and  in  such  case,  upon  the  death  of  the  person  holding  the  legal  title, 
it  doscenrls  to  his  heir  at  law  in  trust  for  the  benefit  of  the  partner- 
ship— at  least  to  the  extent  that  it  may  be  needed  to  satisfy  demands 
against  the  partnership,  whether  such  demands  exist  in  favor  of  a 
stranger  or  a  member  of  the  copartnership.     This  doctrine  is  quite 

'"R.  S.,  5  3169.  '"aR.  S..  §§  3167.  3168.  3169. 

"'29  O.  S.  52-54. 
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familiar,  as  is  also  the  docti'ino  tliat  in  such  ease  the  realty  is  re- 
garded and  treated  as  personal  property  in  the  hands  of  the  partner- 
ship to  the  extent  it  may  be  needed  for  partnership  liabilities. 

"And  we  may  go  a  step  further.  There  is  no  doubt  that  if,  by  the 
terms  of  the  partnership  articles,  real  estate  be  purchased  with  part- 
nership funds,  or  be  put  otherwise  into  the  partnership  stock  to  be 
used  and  held  solely  for  partnership  purposes,  it  is  to  be  regarded  as 
converted  out  and  into  personalty  so  that  the  heir  at  law  takes  no 
beneficial  interest  therein  in  any  event,  but  the  proceeds  not  needed 
for  partnership  purposes  pass  to  the  personal  representatives  of  the 
copartners. 

"A  question,  however,  is  made,  and  concerning  which  some  doubt 
arises  from  the  conflict  in  decided  cases:  Will  anything  short  of  an 
express  covenant  in  the  partnership  articles  have  the  effect  in  equity 
of  converting  realty  into  personalty  to  all  intents?  We  see  no  good 
reason  for  holding  that  an  agreement  in  writing  is  necessary  for  such 
conversion.  Undoubtedly  the  intention  to  convert  out  and  out  should 
be  made  to  appear  clearly,  but  such  intention  may  be  inferred  from 
circumstances  with  sufficient  clearness.  While,  therefore,  we  think 
that  the  mere  fact  that  real  estate  has  been  bought  with  partnership 
means  is  not  sufficient  to  impress  upon  it  the  character  of  personalty 
for  all  purposes,  even  though  the  rents  and  profits  thereof  may  have 
gone  into  the  partnership,  still,  we  are  of  the  opinion  that  such  con- 
version is  sufficiently  shown  where  the  real  estate  is  purchased  for 
partnership  purposes,  paid  for  with  partnership  means,  and  used 
solely  for  the  conducting  of  the  partnership  business.  The  line  of 
demarkation  between  an  absolute  conversion  and  a  conversion  sub 
modo  is  this :  In  the  former  it  must  be  needed  and  actually  used  in 
the  partnership  business;  in  the  latter  it  is  enough  that  it  was  pur- 
chased with  partnership  means. 

"We  conclude,  therefore,  that  the  equitable  title  to  the  partnership 
real  estate,  which  has  been  appropriated  and  exclusively  devoted  to 
the  partnership  business,  may  be  transferred  to  the  surviving  partner 
by  proceedings  in  the  prol^ate  court,  had  in  pursuance  of  this  statute. 
On  the  other  hand,  such  proceedings  are  ineffectual  to  transfer  any 
interest  in  real  estate  not  so  devoted.  Eeal  estate  of  the  latter  de- 
scription not  being  assets  of  the  firm,  within  the  meaning  of  the 
statute,  such  proceedings  in  relation  thereto  are  void  for  want  of 
jurisdiction  over  the  subject-matter,  and  the  equities  of  the  heir,  who 
is  not  a  party  to  the  proceeding,  are  in  no  wise  affected.     In  the 
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case  before  us  this  class  of  property  remained  in  the  hands  of  the 
trustees,  subject  to  the  same  trusts,  after  the  proceedings  in  the  pro- 
bate court,  as  before  them.""* 

§  70.  Partnership  real  estate — How  conveyed. — When  the  real 
estate  of  any  partnership  is  ap])raistMl  and  ck-eled  lo  be  taken  by  the 
surviving  partner  or  partners,  the  court  is  required,  upon  the  execu- 
tion and  delivery  of  the  note  or  notes  and  bond  provided  for  by  stat- 
ute, to  order  the  executor  or  administrator  to  execute  or  deliver  to  the 
purchaser  or  purchasers  a  deed  for  the  deceased  partner's  interest  for 
such  real  estate,  which  deed  will  pass  the  title  thereto;  and  the  real 
estate  of  any  such  partnership,  within  the  meaning  of  the  statutes, 
should  be  held  to  include  only  such  lots,  tracts  or  parcels  of  real  es- 
tate as  are  used  in  whole,  or  in  part,  in  the  transaction  of  the  busi- 
ness of  such  partnership.^^' 

§  71.  Escheat — Statute  as  to. — If  there  be  no  one,  under  the  law, 
to  take  the  real  estate  of  an  intestate,  it  passes  to  the  state.  In  this 
case  it  is  said  to  escheat  to  the  state.^^®  Provision  is  made  to  pre- 
vent escheating  by  allowing  the  realty  to  pass  to  husband  or  wife, 
where  there  is  no  person  to  inherit  the  same.^^'  The  manner  in 
which  such  property  is  taken  and  what  disposition  is  to  be  made  of  it 
is  controlled  by  statute. 

§  72.  Escheated  lands — Auditor  to  take  possession. — Any  real 
property  escheated  to  the  state,  except  in  a  city  of  the  first  grade  of 
the  first  class,  must  be  taken  possession  of,  in  the  name  of  the  state, 
by  the  county  auditor  where  it  is  found,  and  by  him  sold  at  public 
auction.  The  sale  must  be  at  the  county  seat  of  the  county,  and  to 
the  highest  bidder.  Thirty  days'  notice  must  te  given  of  the  sale  in 
some  newspaper  printed  within  the  county."* 

§  73.  Appraisal,  terms  of  sale  and  deed  for  escheated  lands. — It  is 
made  the  duty  of  the  comifton  pleas  court,  on  the  application  of  such 

"*  See,   also,    Fisher    v.    Lang,    19  widow   of   deceased   partner   in   his 

W.  L.  B.  139;   Ludlow  v.  Cooper,  4  partnership  real  estate. 
O.    S.    7;    Story    Partnership,    §  93;         "=  R.  S.,  §§  3167,  3169,  3170. 
Greene  v.  Graham,  5  O.  264;    Sum-         "'Walker  Am.  Law  (9th  ed.),  403. 
ner  v.  Hampson,  8  O.  329,  and  see        '"  R.  S.,  §  4160. 
section  211  herein  as  to  the  rights  of         "'  R.  S.,  §  4183. 
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county  auditor,  to  appoint  three  disinterested  freeholders  of  the 
county  to  appraise  such  real  property;  and  such  appraisers  are  gov- 
erned by  the  same  rules  of  law  as  appraisers  in  sheriff's  and  admin- 
istrator's sales.  The  auditor  can  not  sell  such  property  for  less  than 
two-thirds  of  the  appraisement,  and  may,  in  his  discretion,  sell  the 
same  for  cash,  or  one-third  cash,  and  the  balance  in  equal  annual  pay- 
ments, the  deferred  payments  to  be  amply  secured.  When  the  whole 
amount  of  the  consideration  money  has  been  paid,  the  auditor  is  re- 
quired to  make  a  deed  to  the  purchaser,  in  the  name  and  on  behalf  of 
the  state.  The  proceeds  of  such  sale  must  be  paid  by  the  auditor  to 
the  county  treasurer.^^** 

§  74.  How  proceeds  of  escheated  lands  disposed  of. — The  proceeds 
not  exceeding  six  hundred  dollars  must  be  paid  by  such  treasurer  to 
the  regularly  organized  agricultural  society  in  the  county,  and  the  ex- 
cess of  such  proceeds,  or  the  whole  thereof,  if  there  be  no  such  society 
within  the  county,  to  the  treasurer  of  this  state,  as  other  moneys  col- 
lected for  state  purposes,  for  the  use  of  the  state  agricultural  fund.^^° 

§  75.  Disposition  of  escheated  lands  in  Cincinnati. — Lands  within 
the  city  of  the  first  grade  of  the  first  class,  which  have  escheated,  or 
which  may  hereafter  escheat  to  the  state,  are  to  be  taken  possession 
of  by  the  city  council,  and  the  title  of  such  lands  vests  in  such  city. 
Such  city  council  must  cause  the  same  to  be  let  at  such  price  and  for 
such  purposes  as  it  may  deem  proper.  Such  rents  arising  from  such 
escheated  lands  must,  after  deducting  all  necessary  expenses,  be  paid, 
as  they  become  due,  into  the  hands  of  the  directors  of  the  house  of 
refuge  and  correction  of  such  city,  to  be  appropriated  by  such  directors 
for  the  benefit  of  the  institution.  If  the  object  and  intentions  of  the 
establishment  of  said  house  of  refuge  and  corrections  are  hereafter 
suspended  or  abandoned,  or  if  the  rents  of  such  escheated  lands  are 
appropriated  to  any  other  purpose  than  that  herein  above  designated, 
such  lands  immediately  revert  to  the  state.^^^ 

The  law  also  provides  that  in  case  lands  escheat  to  the  state,  the 
court  of  common  pleas  wherein  the  same  are  escheated  shall  appoint 
some  suitable  person  to  take  charge  thereof,  and  lease  or  rent  the 
same  to  the  best  advantage  and  collect  the  rents  and  pay  the  same 

^"R.  S.,  §  4184.  ^-"R.  S.,  §  4187. 

'-"R.  S.,  §  4185. 
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to  tlio  uva^uri  r  oi  ila-  ?iau-.     Such  person  must  give  boud,  wiih  such 
sum  ami  with  such  security  as  the  court  may  approve.*-- 

2.     Persoxal  Property. 

Section  Section 

76.  Distribution     of     personalty —     84.     Distribution       of       personalty, 

General  considerations.  how,  when  neither  wife  nor 

77.  The  common  law  as  to.  .  child  survives. 

78.  Law  of  what  place  governs  dis-     85.     Money    obtained    in   action    for 

tribution    of    personal    prop-  wrongful     death,     how     dis- 

erty.  tributed. 

79.  Rights  vest,  when.  86.     Advancements      considered      a 

80.  Personal     property,     how     dis-  part  of  the  estate. 

tributed.  87.     Advancements  —  Rule     when 

81.  Rules     of     descent     applicable  wholly   real    or   personal   es- 

when — Other  provisions  gov-  tate. 

erning  descent  applied  to  dis-  88.     Advancements — Generally, 

tribution    of    personal    prop-  89.     Advancements      can      not      be 
erty.  made  by  parol. 

82.  Rights  of  widow  or  widower  in  90.     Advancements  in  personalty. 

personal  property.  91.     Advancement — Hotchpot. 

83.  Personal      property      escheats, 

when. 

§  76.  Distribution  of  personalty — General  considerations. — When 
a  person  dit,*.s  owning  personal  projjcrty  with  rei'ereme  lo  which  he  is 
wholly  or  partially  intestate,  the  law  directs  the  successor  entitled  to 
such  property.  This  law  in  Ohio  is  embodied  in  express  statutes, 
subject  to  the  rules  of  construction  as  exemplified  by  the  various  de- 
cisions of  our  courts.  Tliis  property  passes  to  various  persons  or 
institutions,  depending  upon  the  source  of  the  property  with  refer- 
ence to  the  intestate,  and  embraces  the  courts  administering  the  es- 
tate; the  creditors  of  the  intestate  in  certain  defined  order  of  pri- 
ority; the  husband  or  wife  relict  of  the  decedent;  the  children  or 
other  relatives,  and,  lastly,  to  the  state  for  its  school  fund.  Taxes 
are  also  assessed  against  the  same.  Usually  a  man  dying  intestate 
leaves  such  personal  property  as  he  has  accumulated  by  his  earnings, 
or  has  obtained  by  purchase.  If  such  be  the  case,  the  law,  by 
means  of  an  administrator,  or  if  he  died  partially  intestate  and  an 
executor  is  appointed,  then  the  executor,  takes  charge  of  his  estate, 
and  the  property  is  administered  and  distributed  as  set  out  in  the 
following  sections. 

'"R.  S.,  §§  4187-1,  4187-2. 
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g  77.  The  common  law  as  to. — At  common  law  personal  property 
did  not  pass  to  the  heirs  by  descent,  but  the  executor  or  administrator 
took  the  same  property  in  it  that  the  decedent  had  at  his  death,  and 
had  absolute  control  over  it.  It  became  a  primary  fund  for  the  pay- 
ment of  decedent's  debts,  for  which  such  executor  or  administrator 
liecame  personally  liable  to  the  extent  of  such  personalty  received.^^^ 
It  did  not  pass  to  the  heirs  by  descent,  but  went  to  the  next  of  kin, 
who,  if  they  were  all  of  equal  consanguinity,  took  equal  shares,  or,  as 
the  same  was  termed,  per  capita.  If  the  next  of  kin  were  not  of 
equal  consanguinity,  the  surviving  of  the  nearest  equal  degree  took 
such  share  as  they  would  have  taken  had  all  of  their  degree  of  con- 
sanguinity been  living.  If  any  of  those  of  that  same  degree  had 
deceased,  leaving  no  personal  representatives,  the  distribution  was 
made  as"  though  that  deceased  person  had  not  existed.  If  the  next 
■of  kin  consisted  of  an  equal  degree  of  consanguinity,  some  of  whom 
were  living  and  some  were  dead  who  left  legal  representatives,  the 
latter  would  take  the  share  their  progenitor  would  have  taken  if  liv- 
ing. This  latter  manner  of  distribution  is  known  as  taking  per 
stirpes.  It  is  not  the  remoteness  of  degrees,  but  equality  or  inequality 
of  them  that  determined  if  the  next  of  kin  took  per  capita  or  per 
stirpes.^^* 

§  78.  Law  of  what  place  governs  distribution  of  personal  prop- 
erty.— It  is  a  well-settled  and  familiar  rule  of  law  that  personal 
property  has  no  visible  locality.  In  theor}-  it  is  presumed  to  be  at- 
tached to  or  follow  the  person  of  the  owner,  and  it  is  therefore  sub- 
ject to  the  law  which  governs  the  person  of  the  owner,  both  with  re- 
spect to  the  disposition  of  it  and  also  with  respect  to  its  transmission 
either  by  succession  or  by  the  act  of  the  party.  If  the  owner  dies,  the 
law  of  the  place  of  which  he  was  a  subject  or  the  law  of  his  domicile 
will  regulate  the  succession  or  disposition  thereof.^-'' 

A  policy  of  insurance,  being  a  chose  in  action,  is  governed  by  the 
law  of  descent  and  distribution  of  the  domicile  of  the  owner  ;^-'^  and 

^='Wilt  V.   Bird,  7   Blackf.    (lud.)  '=^  Swearingen  v.  Morris.  14  0.  S. 

258;   Henry  Probate  Law  and  Prac-  424;    Smith  v.  Howard,  86  Me.  203, 

tice,  §  281.  41  Am.  St.  Rep.  537,  and  note;   Sill 

^"2  Kent  Com.  525;    Cox  v.  Cox,  v.  Worswick,  1  H.  Black.  690;    Mc- 

44    Ind.    368;    Brown   v.    Taylor,    62  Clerry  v.  Matson,  2  Ind.  79;   2  Kent 

Ind.   295;    Blake   v.    Blake,    85    Ind.  Com.    571;     Wharton    Confl.    Laws, 

65;  Baker  v.  Bourne,  127  Ind.  466;  §§  604,  627. 

Houston  V.  Davidson,  45  Ga.  474.  ^-^  Hutson  v.  Merrifield,  51  Ind.  24. 
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the  right  of  distributiou  vests  at  the  death  of  the  iutestate/-^  and  is 
cohtrolled  by  the  law  then  in  force,  and  can  not  be  changed  or  af- 
fected by  subsequent  legislation."^  The  only  limitation  upon  this 
rule  is  that  where  personal  property  of  a  deceased  debtor  is  located 
in  a  place  other  than  his  domicile,  the  state  where  it  is,  is  under  no 
obligation  to  permit  it  to  be  withdrawn  until  the  claims  of  his 
creditors,  resident  in  the  state  where  the  property  is  found,  have  been 
first  satisfied."®  The  matter  of  giving  the  law  of  the  owner's  domi- 
cile effect  and  o^^eration  in  any  other  state  or  country,  being  based 
entirely  upon  a  rule  of  comity,  is  subject  to  the  above  exception.  It 
is  the  right  of  a  state  to  pass  laws  for  the  appropriation  of  any  prop- 
erty of  a  decedent  within  its  limits  to  the  payment  of  the  just  claims 
of  creditors  residing  there,  even  if  not  in  entire  harmony  with  the 
spirit  of  comity  between  states."**  The  law  of  the  domicile  of  the 
owner  of  personalty  will  not  be  enforced  in  another  state  to  the  preju- 
dice of  its  citizens,  or  when  utterly  opposed  to  the  spirit  and  policy  of 
its  legislatiire.^^^ 

§  79.  Rights  vest,  when. — The  rights  of  the  widow  and  heirs  in 
the  personal  property  of  an  intestate  become  vested  immediately  upon 
the  death  of  an  intestate,  subject,  however,  to  the  payment  of  all  debts 
and  costs  of  administration.^^- 

§  80.  Personal  property,  how  distributed. — After  the  debts  due 
from  the  decedent  are  all  paid,  and  the  year's  allowance  to  the  widow 
and  children  is  made,  the  residue  of  any  personal  property  passes  in 
two  different  channels,  one  to  the  husband  or  wife  relict  of  the  dece- 
dent and  the  other  to  the  children  or  their  legal  representatives.  The 
widow  and  widower  stand  on  an  equal  footing,  both  being  entitled 
under  the  statute  to  one-half  of  the  first  $400  and  one-third  of  the 
excess  over  the  $400.  Should  the  intestate  die  leaving  no  children 
or  their  legal  representatives,  the  widow  or  widower  is  then  entitled, 
as  next  of  kin,  to  all  of  the  personal  property  subject  to  distribu- 
tion."^ 

"'Armstrong  v.  Grandin,  39  O.  S.         '"Smith   v.   Howard,   86   Me.   203, 

368.  41  Am.  St.  Rep.  537. 

'""  Pollock  V.  Speidel,  27  O.  S.  86;  '"  Succession  of  Petit,  49  La.  Ann. 

Tarvln    v.    Broughton,    8    W.    L.    B.  625,  62  Am.  St.  Rep.  659. 
21.  "=  Armstrong  v.  Grandin,  39  O.  S. 

"•Swearingen  v.  Morris,  14  0.  S.  368;  Conger  v.  Barker,  11  O.  S.  1. 
424.  '"R.  S.,  §  4176. 
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It  is  provided  by  statute  that  the  personal  property  of  an  intestate 
is  distributed  in  the  manner  prescribed  by  the  statute  governing  the 
descent  of  non-ancestral  property,  saving,  however,  such  right  as  any 
widow  or  widower  may  have  in  any  portion  thereof.  The  same  dis- 
tinction is  made  in  the  succession  of  personal  property  as  in  the 
descent  of  realty,  dependent  upon  the  manner  in  which  it  is  acquired, 
it  being  provided  that  any  funds  which  arise  from  the  sale  of  ances- 
tral property  shall  be  distributed  according  to  the  course  of  descent 
prescribed  for  ancestral  real  property.^'''"' 

§  81.  Rules  of  descent  applicable  when — Other  provisions  govern- 
ing descent  applied  to  distribution  of  personal  property. — There  are 
three  other  provisions  governing  special  cases  of  descent  of  real  prop- 
erty which  are  made  applicable  to  the  distribution  of  personal  prop- 
erty, namely:  When  a  person  dies  intestate  leaving  children,  and 
none  of  the  children  of  such  intestate  have  died  leaving  children  or 
their  legal  representatives,  such  estate  shall  descend  to  the  children 
of  such  intestate,  living  at  the  time  of  his  or  her  death,  in  equal  pro- 
portions.^^^  And,  further,  when  all  the  descendants  are  of  an  equal 
degree  of  consanguinity  in  a  direct  line  of  descent,  or  of  a  more  re- 
mote degree  of  consanguinity  to  an  intestate,  the  estate  shall  pass  to 
such  persons  of  equal  degree  of  consanguinity  to  such  intestate  in 
equal  parts,  however  remote  from  the  intestate  such  equal  and  com- 
mon degree  of  consanguinity  may  be.^^^ 

§  82.    Rights  of  widow  or  widower  in  personal  property. — The 

widow  of  an  intestate  leaving  no  children  is  entitled,  as  next  of  kin, 
to  all  the  personal  property  which  is  subject  to  distribution  upon 
settlement  of  the  estate.  If  there  are  children,  the  widow  or  widower 
is  entitled  to  one-half  of  the  first  $400  and  to  one-third  of  the  re- 
mainder.^^^  The  widow  is  entitled  to  her  rights  under  the  statute  in 
all  personal  estate  of  her  intestate  husband,  without  regard  to  the 
source  from  which  it  came.  For  example,  she  is  entitled  to  her  dis- 
tributive share  in  funds  arising  from  the  sale  of  lands  sold  by  her 
husband  during  his  life,  notwithstanding  the  fact  that  she  released 
her  inchoate  right  of  dower  therein,  in  consideration  of  the  receipt  of 
one-third   of  the  purchase  price,  where  the    remaining    two-thirds 

^^^R.  S.,  §  4163.  ^^''R.  S.,  §  4165. 

^^^R.  S.,  §  4164.  '"R.  S.,  §  4176. 
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thereof  passes  iuto  the  jH-rsoual  estate  of  her  deceased  husband;'^' 
but  the  widow  can  not  ehiim  any  right  to  a  distributive  share  in  ad- 
vancements made  to  children  by  the  parent.^ ^'* 

§  83.  Personal  property  escheats,  when. — Personal  property,  like 
real  estate,  will  escheat  to  the  state  when  there  is  no  person  living  to 
inherit  the  same  under  the  statutes  of  descent  and  distribution.  It 
is  made  the  duty  of  the  prosecuting  attorney  to  collect  the  same 
and  pay  it  over  to  the  treasurer  of  the  county,  to  be  applied  to  the 
support  of  the  common  schools  of  the  county.^*" 

i^  84.  Distribution  of  personalty,  hovir.  vs^hen  neither  wife  nor 
child  survives. — Personal  property  of  an  intestate  who  leaves  neither 
wife  nor  child  passes  to  such  of  his  brothers  and  sisters  as  survive  him, 
and  to  the  legal  representatives  of  those  who  died  before  him :  and 
children  of  a  pre-deceased  brother  take  in  a  representative  character 
and  subject  to  the  indebtedness  of  their  principal  to  the  intestate."^ 

i;  85.  Money  obtained  in  action  for  wrongful  death,  how  dis- 
tributed.— There  is  anotlier  sjjecies  of  personal  properly  which  stands 
peculiarly  by  itself,  namely,  that  wliieh  is  obtained  by  virtue  of  the 
statute  authorizing  an  administrator  or  executor  to  maintain  an  action 
for  the  recovery  of  damages  for  the  death  of  the  decedent  by  wrongful 
act,  or  to  make  a  settlement  for  such  damages.  The  amount  which 
may  be  recovered  in  such  action,  or  by  way  of  settlement,  is  limited  by 
statute  to  $10,000.  The  amount  thus  obtained  is  for  the  exclusive 
benefit  of  the  wife  or  husband  and  child ;  or,  if  there  l)e  neither  of 
them,  then  of  the  parents  and  next  of  kin  of  the  person  whose  death 
was  so  wrongfully  caused.  The  distril)ution  of  this  fund  is  governed 
primarily  by  the  statute  authorizing  its  recovery,  which  provides  that 
it  .shall  be  apportioned  among  the  Ix^neficiaries,  unless  adjusted  be- 
tween themselves,  by  the  court  making  an  appointment  of  an  admin- 
istrator or  executor  in  such  manner  as  shall  be  fair  and  equitable, 
'Tiaving  reference  to  age  and  condition  of  such  l)eneficiaries  and  the 
laws  of  descent  and  distribution  of  personal  estates  by  persons  dying 
intestate."^"  This  provision  apparently  confides  the  matter  of  dis- 
tribution somewhat  to  the  discretion  of  the  probate  court,  as  it  pro- 

''■*  Barber  v.  Hite,  39  O.  S.  185.  '*"  R.  S.,  §  4163. 

""Young  v.  Roberts,  7  O.  C.  C.  '"Martin  v.  Martin,  56  0.  S.  333. 
105.  '«R.  S.,  §§  6134a,  6135. 
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vides  that  such  court  may  be  guided  by  whatever  it  deems  fair  and 
equitable,  having  reference  to  the  age  and  condition  of  the  bene- 
ficiaries ;  and  it  links  with  that  expression  the  further  provision  that 
the  court  may  be  guided  by  the  laws  of  descent  and  distribution  of 
personal  estates.  Whether  or  not  the  court,  in  making  such  dis- 
tribution, can  give  a  greater  portion  to  a  young  child  who  is  in  a 
helpless  condition,  and  who  would  consequently  sustain  a  greater 
pecuniary  loss  by  the  death  of  a  person  than  its  brother  or  sister  of 
more  mature  years,  who  may  be  settled  in  an  ample  and  comfortable 
condition  in  life,  has  not  been  decided,  although  the  supreme  court, 
in  considering  this  question,  has  suggested  that  the  jury  in  the  trial 
of  such  case  may  take  such  matters  into  consideration.  It  has  been 
intimated  also  by  way  of  dictum  that  the  damages  should  be  assessed 
only  for  the  benefit  of  those  who  are  not  guilty  of  contributory  negli- 
gence, and  that  when  recovered  the  damages  should  be  distributed  by 
the  probate  court  only  among  such  as  the  verdict  of  the  jury  should 
show  to  be  entitled  thereto. ^*^ 

In  the  consideration  of  the  question  of  distribution  by  the  pro- 
bate court  of  the  fund  after  it  has  been  obtained,  the  court  should 
not  be  controlled,  in  any  wise,  by  any  question  of  contributory  negli- 
gence on  the  part  of  beneficiaries.  That  question  must  necessarily 
have  been  determined  in  the  action  for  the  recovery  of  the  fund,  and 
it  has  been  considered  in  a  number  of  cases  in  this  state.  The  doc- 
trines of  negligence  apply  with  equal  force  to  actions  of  this  character 
as  in  all  other  actions  where  negligence  is  involved.  But  the  courts 
have  refused  to  allow  the  contributory  negligence  of  one  or  more  of 
the  beneficiaries  in  this  kind  of  an  action  to  bar  a  recovery  for  the 
benefit  of  all,  especially  in  favor  of  those  beneficiaries  who  are  inno- 
cent of  any  wrong,  and  the  rule  seems  to  be  that  there  may  be  a  re- 
covery, even  though  one  who  is  guilty  of  contributory  negligence  may 
share  in  the  damages  so  recovered.^"  But  where  the  sole  beneficiary 
in  such  action  is  guilty  of  contributory  negligence  there  can  of  course 
be  no  recovery."^  This  question,  therefore,  having  been  necessarily 
determined  in  the  action  for  the  recovery  of  the  fund,  it  is  plainly 
apparent  that  the  probate  court,  in  making  distribution  of  the  fund, 

"'Wolf  V.  Lake  Erie,  etc.,  R.  Co.,  631;  Davis  v.  Guarnieri,  45  O.  S. 
55  O.  S.  517,  537.  470. 

"'R.    Co.    v.    Crawford,    24    O.    S.         '"Wolf  v.  Lake  Erie,  etc.,  R.  Co., 

55  O.  S.  517. 
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should  be  guided  solely  by  the  power  conferred  by  the  statute  with 
respect  thereto. 

The  money  realized  under  this  statute  is  not  to  be  treated  as  a  part 
of  the  general  estate  of  the  deceased,  but  is  cast  by  operation  of  law, 
and  must  be  distributed  in  the  manner  above.  We  have  found  no  de- 
cisions throwing  any  further  light  upon  what  the  probate  court  may 
do  under  the  power  conferred,  but  it  is  believed  that  the  universal 
practice  is  that  in  making  such  distribution  the  court  is  guided  solely 
l>y  the  statutes  regulating  the  distribution  of  personal  estates  left  by 
j)ersons  dying  intestate. 

The  personal  representative  in  whose  name  the  action  is  brought, 
or  by  whom  the  adjustment  is  made,  is  a  trustee  of  the  fund;"''  and 
the  dut}'  of  making  the  distribution  is  imposed  upon  him.^*^ 

§  86.  Advancements  considered  a  part  of  the  estate. — If  any  estate, 
real  or  personal,  has  been  given  by  an  intestate  in  his  lifetime  as  an 
advancement  to  any  child  or  children  of  such  intestate  or  their  de- 
scendants, the  law  considers  the  same  to  be  a  part  of  the  estate  of 
the  intestate,  so  far  as  it  regards  the  division  and  distribution  thereof 
among  his  children,  and  is  to  l)e  taken  by  such  child  or  children,  or 
their  descendants,  toward  his  or  her  share  of  the  estate  of  the  intes- 
tate."* If  the  amount  of  such  advancement  equals  or  exceeds  the 
share  of  the  heir  to  whom  such  advancement  has  been  made,  he  is 
excluded  from  any  further  portion  in  the  division  or  distribution  of 
the  estate,  but  he  is  not  required  to  refund  any  part  of  such  advance- 
ment. If  the  amount  so  advanced  is  less  than  his  full  share,  he  is 
entitled  to  as  much  more  as  will  give  him  his  full  share  of  the  estate 
of  the  intestate.".'' 

§  87.  Advancements — Rule  when  wholly  real  or  personal  estate. — 
When  such  advancemeuL  is  made  in  real  estate,  the  value  thereof  is 
considered  and  taken  as  part  of  the  real  estate  to  be  divided;  and 
when  it  is  money  or  other  personal  estate,  it  is  considered  and  taken 
as  a  part  of  the  personal  estate  to  be  distributed.  If  in  either  case 
it  exceeds  the  share  of  the  real  or  personal  estate  that  would  have  come 
to  the  heir  to  whom  such  advancement  was  made,  he  will  not  be  re- 
quired to  refund  any  part  of  it,  but  shall  receive  so  much  less  out  of 

'"Steel  v.  Kurtz.  28  0.  S.  191.  '"  R.  S.,  §  41GD. 

'"Weidner    v.    Rankin,    26    O.    S.         ""  R.  S..  §  4170. 
522. 
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the  other  part  of  the  estate  of  the  intestate  as  will  make  his  share 
equal,  as  near  as  can  be  estimated,  to  that  of  cither  of  the  other  heirs 
who  are  in  the  same  degree  of  consanguinity  with  hini.^-"''^'  And  if  the 
value  of  such  estate,  real  or  personal,  so  advanced,  is  expressed  in  the 
deed  of  conveyance,  or  in  the  charge  thereof,  made  by  the  intestate, 
or  in  receipt  in  writing,  given  by  any  person  receiving  the  advance- 
ment, the  advancement  shall  be  considered  of  that  value,  in  the  di- 
vision and  distribution  of  the  estate ;  otherwise  it  will  be  estimated  at 
its  value  at  the  time  of  the  advancement.^^^ 

§  88.  Advancements — Generally.— A  father,  in  the  purchase  of 
lands,  may  direct  the  conveyance  of  the  same  to  be  made  to  one  of 
his  children.  If  he  does  so  direct  the  conveyance  to  one  of  his 
children,  there  will  arise  a  presumption  of  law  that  the  land  is  in- 
tended as  an  advancement  to  such  child.  But  this  presumption  may 
be  rebutted  by  proof.^"^ 

The  requirements  of  the  statute  in  respect  of  advancements  are  not 
abrogated  by  a  partial  disposition  of  an  estate  by  will.  Failure  to 
dispose  of  all  of  testate's  property  by  will  leaves  the  remainder  of  the 
estate  subject  to  the  statute  of  distribution  as  intestate  property  ;^^^ 
and  if  such  testate,  in  his  lifetime,  make  a  gift  to  a  son-in-law,  in- 
tending the  same  as  an  advancement  to  his  daughter,  the  gift  will  be 
taken  as  an  advancement,  providing  the  daughter  has  had  knowledge 
of  the  facts  connected  therewith  and  has  acquiesced  therein.^^* 
AMiere  lands  of  an  intestate  are  partitioned  among  his  children  and 
the  children  of  a  deceased  son,  the  portion  which  comes  to  the  children 
of  such  deceased  child  may  be  properly  charged  with  an  advancement 
made  by  the  intestate  to  such  deceased  child  in  his  lifetime.^"' 

§  89.  Advancements  can  not  be  made  by  parol. — An  advancement 
in  real  estate  can  not  be  made  by  parol,  because  the  statute  of  frauds 

'""  R.  S.,  §  4171.  have    been    originally    intended    by 

'^^  R.  S.,  §  4172.  the    ancestor    as    advancements    to 

'=- Tremper  v.  Barton.  18  O.  418;  his  daughters,  were  held  otherwise. 

Creed  v.  Lancaster  Bank,  1  O.  S.  1;  on    its    plainly    appearing    that    in 

Vanzant  v.  Davies,  6  O.  S.  52.  making  a  subsequent  partial  dispo- 

^"  Dittoe's  Admr.  v.  Cluney's  Exrs.,  sition  of  his  estate  by  will,  he  had 

.22  0.  S.  436;  Bane  v.  Wick,  14  O.  S.  treated  them  as,  and  therefore  con- 

507.  verted  them  into,  unqualified  gifts." 

^'^*  Dittoe  V.  Cluney,  22  O.  S.  436.  ^''  Parsons    v.    Parsons,    52    O.    S. 

"In  Needles  v.  Needles,  7  O.  S.  432,  470. 

gifts    to    sons-in-law,    supposed    to 
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forbids  it,  and  an  advancement,  even  if  possession  is  given,  can  not 
take  it  out  of  the  statute.  In  other  words,  an  advancement  is  worth- 
less unless  executed.  This  is  made  so  upon  the  principle  that  such 
an  advancement  stands  as  a  mere  gratuity,  if  the  donor  does  not  exe- 
rute  the  advancement  in  the  proper  way,  and  upon  the  further  prin- 
ciple that  equity  will  not  aid  in  the  enforcement  of  a  defectively 
executed  advancement.  In  all  such  eases  the  donor  should  go  one 
step  further  than  merely  givintr  possession  of  the  real  estate.  He 
should  give  title  as  well.^^*^ 

^  90.  Advancements  in  personalty. — Prior  to  the  statute  of  1853, 
the  law  did  not  recognize  advancements  in  personalty.  Where  money 
was  given  prior  to  this  date,  and  after  such  advancement  a  will  was 
made  not  mentioning  the  advancement,  the  presumption  was  that  the 
testator  disposed  of  his  property  by  will  \\ith  reference  to  such  former 
partial  distribution.^'''  And  wlietlier  a  transfer  of  personal  property 
by  a  father  to  a  son  is  a  gift  or  an  advancement  must  be  determined  by 
the  intention  of  the  parties  at  the  time  of  the  transaction.  Such 
transfer  of  personalty  will  not  be  an  advancement  when  the  only  evi- 
dence thereof  is  certain  credits  and  charges  in  an  account  book  of 
the  father."*  Property  given  by  a  parent  to  a  child  by  way  of  sup- 
port and  education  is  not,  in  law,  an  advancement.  In  order  to  con- 
stitute such  property  an  advancement,  it  must  be  given  by  the  parent 
to  the  child  where  it  is  given  with  the  express  view  of  its  being  a  por- 
tion of  the  estate  to  which  the  child  is  (entitled  on  settlement  of  the 
parent's  estate. ^^'^ 

§  91.  Advancement — Hotchpot. — In  his  work  on  real  property,  Mr. 
Tiedeman,  in  discussing  the  subject  now  under  consideration,  says: 
"In  effecting  a  distribution  of  the  estate  among  the  heirs,  if  any  one 

'•' Williams  v.  Mears,  2  Disney  614.  dren     before     executing     his     will. 

See   also    Story   Eq.    Jur.,    §§    70Ca.  it  can  not  justify  a  deduction  of  the 

793a;     Holloway    v.    Headington,    8  advance  from  the  child's  share  un- 

Sim.    324;     Jefferys    v.    Jefferys,    1  der  the  will,  unless  the  will  provides 

Craig  &  Phillips  138;    Callaghan  v.  that  such  deduction  be  made."     Evi- 

Callaghan,  8  CI.  &  Finn.  374.  dence  of  such  intention  would  be  to 

'"Wright    V.    Merchant,    5    W.    L.  vary  the  terms  of  the   will   by  ex- 

M.  195;  Stichtentoth  v.  Toph,  23  W.  trinsic  evidence,  which  is  not  allow- 

L.  B.  126,  in  which  Taft,  J.,  said:  able. 

"It  follows  that  no  matter  what  the  "•»  Fels  v.  Pels,  1  O.  C.  C.  420. 

intention  of  a  testator  is  in  making  '■"Walker  Am.  Law  (9th  ed.)  400. 
an  advancement  to  one  of  his  chil- 
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of  the  heirs  receives  a  part  of  the  ancestor's  estate  during  his  lifetime 
it  is  required  that  the  same  be  considered  as  a  part  of  the  estate  of 
the  deceased  and  be  deducted  from  the  share  such  heir  was  entitled 
to  under  the  laAv  of  descent.  In  determining  the  share  of  each  the 
property  so  advanced  is  added  to  the  rest  of  the  estate,  and  the  divis- 
ion is  then  made  by  dividing  the  aggregate  amount  equally  among  the 
heirs,  the  amount  advanced  being  treated  as  a  part  of  the  share  of 
the  heir,  to  whom  it  was  given.  In  the  curious  etymology  of  the  com- 
mon law  this  doctrine  was  called  'hotchpot.'  The  doctrine  is  now 
more  commonly  understood  under  the  term  'advancement.'  A  simple 
gift  without  proof  of  such  intention  will  be  considered  an  absolute 
gift,  and  can  not  affect  the  donee's  right  to  an  equal  share  in  the 
deceased's  estate."^®" 

"» Tiedeman  Real  Estate,  §  672. 
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§  92.  Methods  of  devolution  of  property. — Two  methods  have  been 
created  for  the  devolution  of  property — descent  and  testation — which 
are  the  creatures  of  municipal  law,  established  for  the  welfare  of  the 
people,  furnishing  an  incentive  of  improvement,  advancement  and 
prosperity.  Originally  ownership  in  lands  was  acquired  by  occu- 
pancy, accompanied  by  declarations  disclosing  intention  to  appropri- 
ate, and  we  have  seen  instances  of  these  methods  of  acquirement  of 
property  in  opening  up  territories  in  this  country.  According  to 
natural  law,  strictly,  land  would  become  the  property  of  others  upon 
abandonment,  but  such  a  theory,  carried  into  practice,  would  be  dis- 
astrous to  civil  society.  Natural  law  would  also  end  the  title  of  an 
owner  upon  his  death  and  confer  the  right  thereto  on  whomsoever 
might  first  take  possession,  which  would  cause  interminable  confusion 
and  be  disastrous  to  the  public  welfare.  Hence  municipal  law,  in 
furtherance  of  civil  society,  steps  in  and  declares  who  shall  become 
the  owner  by  the  law  of  descent,  or  confers  the  right  upon  the  owner 
of  making  testamentary  provision  of  his  property.  One  theory  ad- 
vanced by  writers  of  the  history  of  law  is  to  the  effect  that  testa- 
mentary provision  was  created  to  counteract  evils  resulting  from  the 
strict  laws  of  inheritance  which  made  heirs  disobedient.  Wills  are, 
therefore,  creatures  of  civil  or  municipal  law,  and  their  validity  is 
regulated  according  to  the  laws  of  the  particular  country  or  state. 
Economic  writers  have  questioned  the  policy  of  unlimited  inheritance 
and  advocated  restrictions  in  testation,  and  socialists  have  advanced 
the  theory  of  participation  of  the  public  in  the  division  of  a  decedent's 
estate,  but  fortunately  no  power  has  ever  carried  such  theories  into 
practice.  On  the  other  hand,  the  power  of  alienation  is  an  incentive 
to  good  citizenship,  and  it  has  long  been  the  policy  of  municipal  law 
that  the  right  of  perpetuity  is  hostile  to  the  public  welfare.  The  close 
restrictions  placed  upon  the  right  of  alienation  by  requiring  that  it 
shall  not  be  continued  beyond  the  persons  then  in  being  or  the  imme- 
diate issue  or  descendants  of  such  as  are  in  being  at  the  time  of  making 
the  testamentary  provision,  may  perchance  thwart  some  cherished  ob- 
ject or  purpose  of  a  testator,  but  on  the  whole  the  results  of  the  rule, 
from  a  civil  standpoint,  are  beneficent. 

§  93.  Same  continued — Relaxation  of  power  of  perpetual  aliena- 
tion.— The  only  instance  of  relaxation  of  the  power  of  perpetual 
alienation  found  in  the  Ohio  probate  code  is  the  provision  to  the 
effect  that  if  a  testator  shall  give,  devise  or  bequeath  any  part  of  his 
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estate  to  any  benevolent,  religious,  educational  or  charitable  purpose, 
or  the  state,  or  to  any  other  state,  he  may  lawfully  do  so,  providing  he 
does  not  die  within  a  year  after  he  has  made  such  a  bequest,  as  death, 
in  such  instance,  will  defeat  the  devise  or  bequest.^ 

Tliis  provision  was  attacked  as  unconstitutional  ]>ecause,  as  it  war- 
claimed,  it  interfered  with  inalienable  rights.  Testamentary  power 
is  not  referred  to  in  terms  either  in  the  constitution  of  the  state  or  of 
the  United  States,  but  it  was  contended  that  it  was  recognized  by  im- 
plication in  section  1  of  the  bill  of  rights  of  our  state  constitution. 
The  law  was  sustained  as  constitutional,  following  the  rule  sanctioned 
by  immemorial  acquiescence  by  our  courts.  It  has  been  suggested 
that  the  right  of  testamentary  disposition  is  instinctive,  and  that, 
therefore,  it  ought  to  be  considered  as  a  natural  or  inalienable  right. 
But,  as  stated  long  ago  by  Blackstone,  wills  and  testaments  have  never 
been  regarded  as  falling  within  the  natural  rights  of  individuals,  but 
have  always  been  creatures  of  municipal  or  civil  law,  subject  to  legis- 
lative control ;  the  right  may  ])e  regulated,  limited,  or  taken  away.-  If 
we  were  to  make  fine  distinctions,  the  argument  might  be  set  forth 
that  by  the  law  of  nature  the  instinctive  right  of  ownership  of  property 
upon  the  death  of  the  occupant  would  exist  rather  in  common  with 
any  one  who  would  come  along  and  claim  it.  But  here,  for  the- sake 
of  "civil  peace,  the  positive  law  of  society  has  established  the  two 
methods  of  devolution,  and  though  the  right  of  alienation  by  testament 
has  been  conferred,  it  can  by  no  means  be  considered  as  beyond  the 
power  and  control  by  the  same  authority  which  has  conferred  the 
right."  It  is  true  that  the  constitution  grants  man  the  natural  in- 
alienable rights  of  enjoying,  acquiring,  possessing  and  protecting 
property,  but  this  refers  to  the  living  and  not  to  the  dead.  From  the 
time  that  testamentary  power  was  created  it  has  always  been  subject 
to  legislative  control,  and  the  right  must  be  exercised  in  strict  accord 
with  prescribed  forms. 

§  94.  Kinds  of  wills — Joint  or  mutual  wills. — We  have  written, 
nuncujjaiivc;  and  mutual  wills  in  Ohio.  At  one  time  the  law  was  de- 
clared that  a  joint  or  mutual  will  was  unknown  in  the  testamentary 
law.^     The  reason  for  such  a  rule  was  that  the  ambulatory  character  of 

'R.  S.,  §  5915.  'Walker  v.  Walker,  14  O.  S.  157; 

'Patton  V.   Patton.  39  O.  S.  598;      1  Jarman  Wills  26. 
Folsom  v.  Haas,  0  O.  C.  D.  460;  Bret- 
tun  v.  Fox,  leo  Mass.  234. 
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^\•ills  was  destroyed  by  a  joint  will.  And  where,  then,  two  make  a  will 
jointly,  but  the  will  of  each  may  be  proven  independentlj*,  then  no 
violence  is  done  to  the  law.  Consequently  it  is  held  that  where  a  joint 
or  mutual  will  is  so  made  that  the  devises  and.  bequests  are  severable 
and  the  instrument  is  not  in  the  nature  of  a  compact,  but  is  in  effect 
the  will  of  each,  revocable  by  him,  and  subject  to  probate  as  such  sev- 
eral will,  and  where  the  will  is  not  offered  for  probate  until  the 
death  of  all  executing  it,  the  same  may  he  admitted  to  probate  as  the 
will  of  each  and  all  such  persons.* 

§  95.    As  to  prescribed  forms  for  making  and  execution. — Wills 

being  the  creatures  of  municipal  law,  it  necessarily  follows  that  the 
formalities  to  be  observed  in  their  execution,  establishment  and  con- 
struction are  to  be  governed  by  the  legislative  enactments  of  particular 
jurisdictions.  There  is  great  similarity  in  the  provisions  of  the 
statutes  in  the  various  states  governing  this  matter,  but  the  magnitude 
of  the  sul)ject  forbids  more  extensive  treatment  in  this  work  than 
merely  the  essentials  of  the  law  with  reference  to  the  execution  and 
establishment  of  wills,  with  particular  reference  to  the  statutes  of  our 
own  state,  and  that  will  he  the  plan  of  the  treatment  of  the  subject 
here. 

^  96.  Laws  of  what  place  govern  execution. — The  same  rule  that 
governs  the  succession  of  real  estate  by  descent  also  regulates  the 
succession  of  such  property  by  will.  This  must  be  so,  as  the  laws 
of  descent  and  of  wills  depend  upon  the  legislation  of  each  jurisdic- 
tion, and  statutory  requirements  for  making  and  executing  wills  will 
govern  unless  special  provision  is  made  for  the  admission  to  probate, 
so  as  to  be  effective,  of  such  wills  as  are  made  outside  the  state,  not 
in  accord  with  the  formalities  and  essentials  prescribed  by  our  stat- 
utes for  wills.  "If  the  party  claims  by  inheritance  he  can  look  alone 
to  the  law  of  descent  at  the  place  where  the  property  is  situate  for  his 
muniment  of  title;  if  by  devise,  the  law  of  the  same  place  must 
govern  as  to  the  due  execution  and  validity  of  the  will."^  But  an 
exception  is  made  by  our  statute  in  the  case  of  the  will  of  a  person 
whose  domicile  is  not  in  this  state,  allowing  wills  executed  and  proved 

'Betts  v.  Harper,  39  O.  S.  639;  In  6.59;   Albery  v.  Sessions.  2  O.  N.  P. 

re  Davis'  Will,  120  N.  C.  9,  58  Am.  237. 

St.  Rep.  771.     See  Trustees  of  Re-  '  Jones  v.  Robinson,  17  0.  S.  180. 
formed  Church  v.  Wise,  17  0.  C.  C. 


§    9T  OHIO    PROBATE    LAW    AXD    PRACTICE.  64 

according  to  the  laws  of  other  states  and  countries  relative  to  any  prop- 
erty in  this  state,  when  properly  authenticated,  to  be  admitted  to  pro- 
bate,* the  laws  of  this  state  governing  their  construction."  But  one 
whose  domicile  is  in  this  state,  but  whose  residence  temporarily  may 
be  elsewhere,  or  who  is  absent  at  the  time  of  making  his  will,  should 
observe  the  requirements  of  our  statute  in  the  execution  of  the  will.'' 
Even  under  the  statute  regulating  the  admission  to  record  of  wills 
executed  and  proved  in  other  jurisdictions,  when  the  statute  only  con- 
tained the  word  proved,  the  word  executed  not  appearing  in  the  law 
then,  as  now,  it  was  considered  that  the  wills  of  those  domiciled  in 
other  jurisdictions  should  be  executed  agreeably  to  the  laws  of  this 
state.* 

§  97.  Who  may  make  wills — Something  of  the  legislation. — Our 
statute  prescribes  four  essentials  to  capacity  to  make  a  will,  viz. :  (1) 
full  age,  (2)  sound  mind  and  memory,  (3)  not  under  any  restraint 
and  (4)  ownership  of  property.^"  This  excludes  infants,  insane  per- 
sons, those  suffering  from  delirium  tremens  or  drunkenness  at  the 
time  of  making  the  will,  idiots,  imbeciles  and  monomaniacs,  when  the 
will  is  the  offspring  of  such  defects. 

Under  the  English  statutes  all  persons  who  were  capable  of  bind- 
ing themselves  by  contract  could  make  a  will.  These  statutes  ex- 
cluded femes  covert.  The  ordinance  of  1787  authorized  estates  in 
the  territory  to  be  devised  by  wills  in  writing,  signed  by  him  or  her 
in  whom  the  estate  might  be  (being  of  full  age),  and  attested  by  throe 
witnesses.  The  only  restriction  Avas  that  the  person  making  the  will 
should  be  of  full  age.  Several  laws  and  amendatory  acts  were  passed 
from  time  to  time,  but  nowhere  was  there  any  restriction  except  as 
to  age,  but  at  all  times  it  was  considered  that  a  feme  covert  was  capa- 
ble of  making  a  will,  notwithstanding  her  common  law  disabilities.^^ 

§  98.  Testamentary  capacity — The  statute — Persons  "of  sound 
mind  and  memory." — Our  statute  reads  that  any  persons  "of  sound 
mind  and  memory"  may  make  a  will.  This  means  that  they  must 
have  mental  capacity.     It  is  beyond  the  scope  of  this  work  to  enter 

•R.  S.,  §§  5937,  5939.  "Bailey  v.  Bailey,  8  O.  239;  Meese 

'Jennings  v.   Jennings,   21   0.   S.  v.  Keefe,  10  O.  362. 

56.  'OR.  S.,  §  5914. 

•  Manuel  v.  Manuel,  13  O.  S.  458.  "  Allen  v.  Little,  5  0.  66. 

463. 
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into  a  very  extensive  discussion  of  the  substantive  law  governing  men- 
tal capacity.  We  are  concerned  more  particularly  with  what  the 
probate  courts  must  consider  when  wills  are  brought  before  them 
for  probate,  as  to  what  requirements  of  mental  capacity  will  justify 
admission  to  probate.  The  probate  judge  must  be  satisfied  that  the 
testator  had  sufficient  mental  capacity  to  make  a  will  before  he  can 
admit  it  to  probate.  He  will  seldom,  if  ever,  find  it  necessary  to 
enter  into  the  fine  distinctions  drawn  by  courts  as  to  mental  capacity, 
as  the  statute  forbids  the  introduction  of  witnesses  on  behalf  of  those 
adverse  to  the  will.  As  the  consideration  of  the  question  of  mental 
capacity  is  limited  by  the  testimony  of  witnesses  called  by  persons 
favorable  to  the  will,  it  is  the  duty  of  the  court  to  ascertain  and  de- 
termine whether,  prima  facie,  the  testator  was  possessed  of  the  general 
requirements  of  testamentary  capacit3^  The  general  requirements 
only  will  therefore  be  here  set  forth  for  the  guidance  of  the  courts 
and  persons  interested  in  the  probate  of  wills. 

(a)  "Sound  mind  and  memory" — Meaning.  The  term  used  in 
our  statute,  "sound  mind  and  memorj',"  has  been  adjudged  to  "stand 
opposed  not  only  to  idiocy  and  lunacy,  but  to  all  derangement  of  mind, 
occasioned  by  melancholj^,  grief,  sorrow,  misfortune,  sickness  or  dis- 
ease; that  it  is  true  that  every  discomposure  of  the  mind  by  these 
causes  will  not  render  one  incapable  of  making  a  will;  it  must  be 
such  discomposure,  such  a  derangement  as  deprives  him  of  the  rational 
faculties  common  to  man;  that  ^sound'  signifies  whole,  unbroken, 
unimpaired,  unshattered,  by  disease  or  otherwise;  that  a  'disposing 
mind  and  memory'  are  a  mind  and  memory  which  have  the  capacity 
of  recollecting,  discerning  and  feeling  the  relations,  connections  and 
obligations  of  family  and  blood."^- 

(h)  Meiital  capacity — General  rules.  The  rule  of  mental  capacity 
as  ordinarily  stated,  is  that  one  shall  have  sufficient  mental  capacity 
for  the  transaction  of  the  ordinary  affairs  of  life.  The  law  does  not 
undertake  to  test  a  man's  intelligence,  or  define  the  exact  quality  of 
mind  and  memory  which  the  testator  must  possess,  but  it  does  re- 
quire him  to  be  capable  of  knowing  the  extent  and  value  of  his  prop- 
erty, the  nature  of  his  business,  the  names  or  relationship  of  those  per- 
sons who  are  the  natural  objects  of  his  bounty,^^  their  deserts  in 

"  Den  v.  Johnson,  2  Southard  455,  v.  Buzby,  45  N.  J.  Eq.  173,  14  Am. 

8  Am.  Dec.  610.  St.  Rep.  706;  Richmond's  Appeal,  59 

"Townsend  v.  Bogart,  5  Redf.  93,  Conn.  226,  21  Am.  St.  Rep.  85. 
104;  Beach  Wills,  §  97;  Waddington 
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reference  to  their  conduct  towards  and  treatment  of  him,  their  con- 
dition and  necessities^  and  be  capable  of  retaining  all  these  facts  in 
his  memory  long  enough  to  have  the  will  prepared  and  executed.^* 
He  must  also  have  an  intelligent  perception  and  understanding  of 
the  disposition  he  desires  to  make  and  the  capacitj^  to  recollect  and 
comprehend  the  nature  of  the  claims  of  those  who  may  be  excluded 
by  the  will,  but  it  is  not  necessary  that  he  should  have  the  capacity 
to  make  contracts  and  to  do  business  generally  nor  to  engage  in  com- 
plex and  intricate  business  matters.^' 

(c)  Insanity.  Insanity  as  a  ground  of  incapacity  to  make  a  will 
is  perhaps  no  different  from  insanity  wherever  encountered  or  con- 
sidered in  law,  except  that  it  may  be  necessary  to  define  it  with 
special  reference  to  the  subject  in  hand.  Primarily  it  is  a  disease  of 
the  mind  that  renders  the  person  unable  to  reason  or  think  correctly; 
a  disease  that  destroys,  perverts  or  weakens  mental  freedom,  rendering 
the  person  afflicted  incapable  of  appreciating  the  nature  of  the  act 
in  question.  If  a  criminal  act,  he  is  unable  to  know  right  from 
wrong;  if  the  execution  of  some  paper  is  involved,  insanity  then 
comprehends  the  mental  capacity  to  appreciate  and  know  all  the  facts 
necessary  to  execute  the  instrument  understandingly.  If  it  is  a  will, 
then  the  insanity  of  the  testator  depends  upon  the  usual  tests,  whether 
he  has  sufficient  capacity  to  know  and  understand  what  property  he 
has,  who  would  naturally  receive  it,  and  whom  he  selects  to  receive  it ; 
he  must  be  able  to  hold  in  his  mind  his  property,  the  persons  to  whom 
he  gives,  and  those,  if  any,  from  whom  he  withholds;  he  must  be  able 
to  understand  his  true  relations  to  his  property  and  to  the  natural 
objects  of  his  bounty.  If  he  is  not  able  to  understand  and  compre- 
hend these  things,  then  he  is  not  capable  in  law  of  making  a  will.^* 
There  is  no  presumption  that  the  testator  was  sane,  as  is  the  rule 
ordinarily  wherever  the  question  of  sanity  arises  in  law.  Hence 
in  the  probate  of  the  will  the  attesting  witnesses  must  be  called  upon  to 
testify  if  the  testator  was,  at  the  time  of  the  execution,  of  sound  mind 
and  memory.  Sanity  must  be  proved  before  the  will  can  be  admitted 
to  probate,^^     It  is  practically  impossible  for  the  probate  court  to  go 

"Townsend  v.  Bogart,  5  Redf.  93.  ''Meeker  v.  Meeker,  74  la.  352;  7 

104;  Beach  Wills,  §  97;  Waddington  Am.  St.  Rep.  489. 

V.  Buzby,  45  N.  J.  Eq.  173,  14  Am.  "  See  Kinkead  Instructions,  §§  249, 

St.  Rep.  706;  Richmond's  Appeal,  59  650a;    Joslyn  v.  Sedan,  2  W.  L.  B. 

Conn.  226,  21  Am.  St.  Rep.  85;  Bun-  147. 

dy  V.  McKnlght,  48  Md,  502,  511;  In  "  Gerrish   v.   Nason,   22   Me.    438, 

re  Pickens'  Will,  31  N.  Y.  S.  689.  39  Am.  Dec.  589;  Brooks  v.  Barrett, 
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far  into  a  consideration  of  the  question,  as  the  only  witnesses  called 
on  the  probate  are  those  signing  the  will,  and  the  court  can  only  call 
those  witnesses  whom  the  persons  interested  in  the  probate  thereof 
may  desire;  and  these  witnesses  may  not  have  much  knowledge  be- 
yond the  fact  that  they  signed  it.  But  testimony  upon  the  question  of 
sanity  is  always  taken,  and  after  the  matter  is  passed  upon,  the  pro- 
bate of  the  will  becomes  prima  facie  evidence.^^ 

(d)  Insane  delusion.  If,  at  the  time  of  making  a  will,  the  tes- 
tator is  laboring  under  an  insane  delusion,  which  has  a  material  effect 
upon  his  mind,  it  will  be  invalid.^® 

(e)  Old  age.  It  is  universally  conceded  that  extreme  old  age 
of  the  testator  alone  does  not  render  him  incompetent  to  make  a  will ; 
great  age,  bodily  infirmity  and  impaired  mind  do  not  invalidate  a  will, 
if  the  testator  still  retains  sufficient  mind  to  enable  him  to  comprehend 
the  property  he  has  and  the  deserts  of  the  persons  to  whom  he  wishes 
to  devise  or  bequeath  it.^°  Mere  physical  weakness  or  disease,  old 
age,  eccentricities,  blunted  perceptions,  weakening  judgment,  failing 
memory  or  mind  are  not  necessarily  inconsistent  with  testamentary 
capacity,  but  evidence  of  such  facts,  or  of  any  of  them,  may  be  taken 
into  consideration  in  determining  whether  a  testator  has  sufficient 
testamentary  capacity.^^ 

(/)  Of  intoxication.  A  will  made  by  one  who  is  at  the  time  of  its 
execution  intoxicated  is  not  necessarily  invalid.  In  order  to  avoid  a 
will  made  by  an  intemperate  person  it  must  be  proved  that  he  was 
so  excited  by  liquor,  or  so  conducting  himself  at  the  time  of  making 
the  will,  as  to  be  at  the  time  legally  disqualified  to  give  effect  to  it; 
that  is,  so  as  to  destroy  mental  capacity  at  the  time.  One  who  is 
constantly  dissipated  is  capable  of  making  a  will,  unless  some  fixed 
mental  disease  has  resulted  therefrom  so  as  to  destroy  his  mental 

7  Pick.  94;    Delafleld  v.  Parish,  25  Kirliwood  v.   Gordon,  7  Rich.   Law 

N.  Y.  29;  Comstock  v.  Hadlyme,  etc.,  474,  62  Am.  Dec.  418.     It  may  raise 

20  Am.  Dec.  100;    Meats  v.  Mears,  some  doubt  of  capacity,  but  no  fur- 

15  0.  S.  90,  102.  ther  than  to  excite  vigilance.     Tay- 

"  Mears  v.  Mears,  15  O.  S.  90.  lor  v.  Kelly,  68  Am.  Dec.  150;  Hig- 

"  Orchardson  V.  Cofield,  171  111.  14,  gins  v.   Carlton,  92  Am.  Dec.   666; 

63  Am.  St.  Rep.  211;  Haines  v.  Hay-  Kirkwood  v.  Gordon,  7  Rich.  Law 

den,  35  Am.  St.  Rep.  579.     As  to  in-  474,  62  Am.  Dec.  418;   Kinleside  v, 

sane  delusions,  see  note  in  63  Am.  Harrison,  2  Phill.  461. 

St.  Rep.  80.  =»  Richmond's    Appeal,    69    Conn. 

''^  Taylor  v.  Kelly,  68  Am.  Dec.  150;  226,  21  Am.  St.  Rep.  85. 
Higgins  V.  Carlton,  92  Am.  Dec.  666; 
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capacity  and  render  him  irresponsible  for  his  acts.  An  habitual 
drunkard  is  presumed  to  be  competent,  when  sober,  to  make  a  valid 
will." 

(g)  Of  blind  persons.  A  blind  person  is  nevertheless  capable  of 
making  a  will,  but  then  he  must  be  made  sensible  by  means  of  what 
senses  lie  possesses,  that  the  will  was;  properly  drawn  according  to  his 
wishes,  and  in  the  execution,  the  superintending  control  which  is  ex- 
ercised by  sight  must  in  his  case  be  transferred  to  other  senses,  and  if 
they  are  to  such  extent  that  he  can  bo  made  sensible  that  the  wit- 
nesses are  subscribing  the  same  will  that  he  signed,  it  ought  to  be  suf- 
ficient." The  contents  of  the  will  must  of  necessity  be  made  known 
to  the  blind  man  by  reading  the  same  to  him,  and  the  additional  pre- 
caution ought  to  be  taken  in  his  case  of  having  the  will  read  to  him 
in  the  presence  of  the  witnesses,  so  that  they  may  know  that  he  un- 
derstands the  contents  of  the  will,  is  satisfied  therewith  and  acknowl- 
edges the  same.  It  is  certainly  prudent  and  right  to  read  the  will 
and  read  it  in  the  presence  of  witnesses,  because  it  rebuts  the  imputa- 
tion of  fraud,  of  undue  influence  and  incapacity.  But  it  is  claimed 
as  a  matter  of  law  that  the  want  of  reading  does  not  destroy  the  will 
in  law;  that  the  presumption  is  that  every  instrument  is  read  to  its 
maker  before  its  execution."  All  these  precautionary  matters  should 
be  inquired  into  in  the  hearing  of  the  application  for  the  probate  of  the 
will.  But  it  is  only  necessary  to  make  it  a  prima  facie  case  of  testa- 
mentary capacity  to  secure  the  probate;-^  and  if  such  prima  facie  case 
is  not  made  out  the  probate  should  be  denied.^® 

§  99.  Same  continued — The  statute — "And  not  under  any  re- 
straint."— Those  examining  extensively  the  law  as  to  "undue  influ- 
ence" for  contesting  wills  should  look  elsewhere  than  in  this  work. 
Here  we  discuss  the  meaning  of  the  Ohio  statute  as  to  what  undue 
influence  is  in  making  wills,  with  special  reference  to  the  duties  of 
probate  courts.  "Not  under  any  restraint"  requires  that  the  testa- 
tor shall  not  be  under  such  restraint  or  influence  as  causes  the  execu- 
tion of  his  will  against  his  own  desire.     The  restraint  or  undue  in- 

"  Peck  v.  Gary,  27  N.  Y.  9,  84  Am.  -'  Hemphill    v.    Hemphill,    2    Dev. 

Dec.   220;    Gardner   v.   Gardner,   34  Law  291.  21  Am.  Dec.  331. 

Am.  Dec.  340.  ="  In  re  Ludlow,  4  O.  N.  P.  155. 

*»Ray  V.  Hill,   3   Strobh.   297,   49  =' In  re  Ludlow,  4  O.  N.  P.  99. 
Am.  Dec.  647;  Reynolds  v.  Reynolds, 
1  Speers  L.  256,  40  Am.  Dec.  599. 
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fluence  must  be  of  such  a  nature  as  to  have  destroyed  free  agency. 
It  must  have  had  some  effect  "upon  the  testator  in  producing  the  very 
act  of  making  his  will.  The  influence  must  have  imposed  some  re- 
straint upon  the  testator  in  the  disposition  of  his  property."" 

§  100.  Same  continued — Nature  of  the  restraint. — Physical  re- 
straint is  not  necessarily  the  kind  contemplated  by  the  statute.  Any 
restraint  or  threats,  or  flattery,  working  upon  the  feelings,  persistent 
importunities,  are  within  its  meaning.  It  is  held,  in  contests,  that 
confidential  relations  between  the  testator  and  a  beneficiary  under  a 
will  are  just  ground  of  suspicion.-^  Whether  or  not  such  suspicion 
should  have  any  influence  upon  the  probate  Judge  in  the  application 
to  admit  the  will  to  probate  is  questionable. 

It  is  legitimate  and  proper  for  friends  and  relatives  of  a  testator 
to  talk  with  him,  advise  and  importune  him,  and  this  will  be  of  no 
consequence  so  long  as  it  does  not  unduly  influence  him.-^  Influence 
caused  by  unlawful  cohabitation  will  not  constitute  restraint  within 
the  statute  unless  it  appears  to  have  unduly  influenced  the  testator 
against  his  will.^" 

§  101.  To  be  a  will  it  must  dispose  of  property. — All  definitions 
of  wills  are  to  the  effect  that  it  is  an  instrument  by  which  a  person 
makes  a  disposition  of  his  property/  to  take  effect  after  his  death. 
And  our  statute,  in  prescribing  who  can  make  a  will,  provides  that 
any  person  possessed  of  the  other  requisites,  "having  any  property," 
may  make  a  last  will  and  testament.^^  And  so  an  instrument  which 
does  not  make  a  disposition  of  property  is  not  a  will  in  the  legal 
sense,  but  merely  the  declaration  of  a  wish,  and  can  not  be  admitted 
to  probate.^^ 

§  102.    How  will  made — Statute  to  be  strictly  complied  with. — As 

the  right  to  make  wills  is  derived  from  the  statutes  which  have  pre- 

"  Monroe  v.  Barclay,  17  O.  S.  302.  ="  Monroe  v.  Barclay,  17  O.  S.  302; 

=' Daniel  v.  Hill,  52  Ala.  430;  Gay  Dickie  v.  Carter,  42  111.  376. 

v.  Gillilan,  92  Mo.  250,  1  Am.  St.  Rep.  "  R.  S.,  §  5914. 

712.     See  very  elaborate  discussion  ^  In  re  Williamson,  6  O.  Dec.  505, 

upon  this  question  in  note,  21  Am.  6  O.  N.  P.  79;   Williams  v.  Noland, 

St.  Rep.  94.  32  S.  W.  328. 

-'Wait  V.  Breeze,  18  Hun  403;  Will 
of  Jackman,  26  Wis.  104. 
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Ecribed  certain  exactions  and  requirements  looking  to  the  execution 
and  authentication  of  the  instrument,  it  follows  that  a  compliance 
with  these  requirements  becomes  necessary  to  its  exercise.  It  is  not 
for  the  courts  to  say  that  these  requirements,  or  any  of  them,  can  be 
waived.  It  is  not  for  the  courts  to  say  that  a  mode  of  execution  or 
authentication  other  than  that  prescribed  by  law  subserves  the  same 
purpose,  and  is  equally  efficient  to  invalidate  the  instrument.  The 
legislative  mandates  are  supreme,  and  there  is  no  right  to  make  testa- 
mentary disposition  except  upon  compliance  with  those  mandates." 
These  requirements  will  next  be  taken  up  and  separately  considered. 
To  make  a  will  an  instrument  of  any  validity  it  must  show  fully,  in 
the  making  and  the  probate,  that  all  the  requirements  of  the  statute 
in  relation  to  it  have  been  complied  with  substantially.  Courts  can 
not  read  into  the  statutes  of  wills  that  which  is  not  put  there  by  the 
legislature.^* 

§  103.  Same  continued — As  to  form. — So  long  as  the  will  is  in 
writing,  signed  by  the  testator  at  the  end  and  properly  attested,  there 
is  no  specific  requirement  as  to  form,  though  it  is  always  desirable 
that  the  form  of  a  will  should  come  up  to  the  standard.  It  is  held 
that  the  form  of  a  will  is  not  material  if  a  testamentary  intention 
is  apparent  from  the  face  of  the  paper.  It  is  not  absolutely  essential 
that  the  word  "will"  be  used,  as  any  other  words,  such  as  "wish,"  may 
disclose  a  testamentary  intention.^'* 

§  104.  Same  continued — Must  be  in  writing. — The  statute*'  re- 
quires every  last  will  and  testament  (except  nuncupative)  to  be  in 
writing,  and  it  may  be  hand-written  or  type-written.  It  has  Ix^en  con- 
sidered that  "writing,"  as  used  in  the  statute,  includes  "printing," 
and  that  a  will  printed  is  valid,  and  that  a  will  may  be  partly  printed 
and  partly  written.^'  The  legislature  seems  to  have  deemed  it  neces- 
sarv'  to  make  the  statute  more  specific  as  to  type-written  wills,  and  it 
has  been  suggested  that  they  have  put  into  it  something  which  throws 
a  doubt  upon  the  validity  of  a  printed  will.^*     The  amendment  was, 

"In   re  Walker,   110  Cal.  387,  52  Babb  v.  Harrison,  9  Rich.  Eq.  Ill, 

Am.  St.  Rep.  104.  70  Am.  Dec.  203. 

*•  Fleming  v.  Hoffman,  10  O.  Dec.  ="  R.  S.,  §  5916. 

560.  ^-'Roush   v.   Wensel,    15   O.    C.   C. 

"Gaston's  Estate,  188  Pa.  St.  374,  133. 

68  Am.  St.  Rep.  874;  Knox's  Estate,  ^  Roush   v.    Wensel,    15    O.    C.   C, 

131  Pa.  St.  220,  17  Am.  St.  Rep.  798;  133. 
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no  doubt,  intended  to  put  at  rest  some  objections  constantly  made  to 
type-written  wills.  It  is  claimed  that  a  will  in  type-writing  is  more 
easily  forged  than  a  hand-written  will  on  account  of  the  similarity  of 
paper  and  machines,  and  that  pages  are  easily  removed,  changed  and 
inserted.  To  guard  against  such  dangers,  however,  the  testator  may 
sign  on  the  margin  each  sheet  and  certify  at  the  end  that  he  has 
done  so.^^ 

§  105.  Same  continued — Signature  of  testator  by  himself  or  some 
one  by  his  direction. — The  testator  must  himself  sign  the  will,  or 
his  signature  must  be  attached  by  some  other  person  in  his  presence 
and  by  his  express  direction.**^  The  will  is  properly  signed,  though 
the  testator  is  physically  unable  to  sign  his  own  name,  where  he  directs 
another  to  sign  for  him,  especially  if  such  signing  Avould  have  been 
at  some  risk  to  his  health."*^  The  person  who  signs  the  testator's  name 
by  direction  should  subscribe  his  own  name  as  a  witness  to  the  will,*^ 
though  this  is  not  absolutely  essential.  Signing  the  name  of  the 
testator  under  his  direction  and  in  his  presence  is  in  fact  an  ac- 
knowledgment by  the  testator,  and  the  person  so  signing  his  name 
can  also  be  a  subscribing  witness.*^  Where  the  name  of  the  testator 
has  been  signed  by  another  person  in  his  presence  and  by  his  express 
direction,  in  the  absence  of  the  attesting  witness,  the  acknowledgment 
of  the  fact  by  the  testator  may  be  by  signs,  motions,  conduct  or  any 
manner  so  as  to  give  the  attesting  witness  to  understand  that  he  ac- 
knowledges his  will.'** 

§  106.  Same  continued — Signed  at  the  end. — The  statute  requires 
that  the  will  "shall  be  signed  at  the  end  thereof  by  the  party  making 
the  same."*^  Earlier  statutes  were  not  so  strict  in  this  particular, 
but  permitted  the  signature  to  be  in  any  part  of  the  will.*''  The  pur- 
pose of  statutes,  such  as  the  Ohio  provision,  requiring  the  signature 
to  be  at  the  end  of  the  will,  was  to  do  away  with  the  rule  of  construc- 
tion under  the  statute  of  frauds  that  the  signature  in  any  part  of  the 

='°  See  27  W.  L.  B.  249.  "  Trembly  v.   Trembly,   11  W.  L. 

*°R.  S.,  §  5916.  B.    (Sup.)    50. 

"Diehl   V.    Rodgers,    169    Pa.    St.  "' Haynes  v.  Haynes,  33  O.  S.  598. 

316,  47  Am.  St.  Rep.  908.  "  R.  S.,  §  5916. 

^McGee  v.  Porter,  14  Mo.  611,  55  ^''Brown's  Will,  1  B.  Mon.  56,  35 

Am.  Dec.  129.                        .  Am.  Dec.  174. 


§    107  OHIO    PROBATE    LAW    AND    PRACTICE.  72 

will  was  sufficient,  aud  to  prevent  any  fraudulent  interpolation  be- 
tween the  will  and  the  signature  of  the  testator  after  execution.*^ 
This  requirement  of  the  statute  must  be  complied  with  to  make  a 
valid  will,  and  the  addition  of  a  material  clause  after  the  signature 
without  again  signing  the  same  at  the  end  invalidates  the  whole  in- 
strument.** It  has  been  considered,  however,  not  to  be  in  conflict  with 
this  statute,  aud  hence  not  to  invalidate  the  will,  to  write  suggestions 
or  requests  not  of  a  dispositive  character.  For  example,  it  is  held  to 
be  a  compliance  with  the  statute  and  a  valid  will  for  a  testator  before 
signing  the  will  to  write  thereon  after  the  attestation  clause  the 
words:  "My  sister-in-law  is  not  required  to  give  bond  when  pro- 
bated," the  signature  being  above  those  words.**  A  signature  by  the 
testator  after  the  attestation  clause  has  been  regarded  as  ''at  the  end 
thereof"  and  a  compliance  with  the  statute.""  The  signature  of  the 
testator  need  not  be  attached  in  the  presence  of  the  witnesses.  Sign- 
ing by  mark  is  a  sufficient  signing  within  the  meaning  of  the  stat- 
ute." 

§  107.  Testator  may  sign  by  mark. — If  the  testator  put  his  mark 
to  the  will  in  the  picsonce  of  tlie  witnesses  and  acknowledged  the 
instrument  to  be  his  will,  and  the  mark  to  be  his  mark,  it  is  regarded 
as  a  signing  within  the  meaning  of  the  statute. "- 

§  108.  Attestation  and  subscription. — The  statute  provides  that 
the  will  shall  be  attested  and  subscrited  in  the  jire-sence  of  the  tes- 
tator by  two  or  more  competent  witnesses  who  saw  the  testator  sub- 
scribe or  heard  him  acknowledge  the  same."^  If  the  witnesses  see 
the  testator  sign  the  will,  that  is  sufficient  without  having  him  ac- 
knowledge it."*  The  signature  of  the  testator  need  not  actually  be 
attached  to  the  will  in  the  presence  of  the  witnesses ;  it  may  be  signed 
in  their  absence,  and  when  they  do  not  see  the  testator  subscribe  his 
name  the  law  requires  that  they  must  hear  him  acknowledge  the  fact 

"  Woerner  Am.  Law  of  Adm.,  p.  64.  "Robinson    v.    Brewster,    140    111. 

"Glancy  v.  Glancy,  17  O.  S.  135.  649,  33  Am.  St.  265;  Chaffee  v.  Bap- 

*»  Baker  v.  Baker,  51  O.  S.  217.  tist  Miss.  Conv.,  10  Paige  Ch.  85,  40 

■"Younger  v.  Duffle,  94  N.  Y.  535,  Am.  Dec.  225;    Rosser  v.  Franklin, 

46  Am.  Rep.  156.  6  Gratt.  1,  52  Am.  Dec.  97. 

'-'   Rosser  v.  Franklin,  6  Gratt.  1.  "  R.  S.,  §  5916. 

52  Am.  Dec.  97;  Higgins  v.  Carlton,  "Williamson's  Will,  6  O.  N.  P.  79. 

28  Md.  115.  92  Am.  Dec.  666. 
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of  his  having  subscribed  it.  The  acknowledgment  is  equivalent  to 
signing  in  their  presence.^'^  If  he  neither  signs  in  the  presence  of 
the  witnesses,  nor  acknowledges  the  instrument  as  his  will,  or  that  he 
has  signed  the  same,  it  is  not  a  valid  execution,  and  probate  may  be  re- 
fused.^^  If  the  witnesses  are  unable  to  see  what  the  instrument  is, 
and  do  not  see  the  testator's  signature,  and  do  not  know  it  is  a  will, 
it  is  not  a  proper  execution.^"  As  it  is  the  signature  of  the  testator 
that  the  wdtuesses  are  to  attest,  there  can  of  necessity  be  no  valid 
attestation  until  the  testator  has  actually  signed  or  caused  his  name 
to  be  signed.  There  is  no  will  to  witness  until  it  has  been  so  signed.^* 
The  acknowledgment  need  not  be  in  any  particular  form,  signs, 
motions,  conduct,  or  any  manner  of  giving  the  attesting  witnesses 
to  understand  that  the  testator  has  already  subscribed  the  paper  as 
his  will,  being  sufficient.^®  As  to  whether  or  not  the  witnesses  must 
see  the  signature  of  the  testator  after  it  is  written,  when  they  do  not 
see  him  sign,  but  only  hear  him  acknowledge,  judicial  opinion  is  di- 
vided, some  holding  .that  they  must"°  and  others  that  it  is  not  nec- 
essary."^ 

§  108.  Same  continued — Presence  of  the  testator. — The  wdll  must 
be  attested  and  subscribed  in  the  presence  of  the  testator.*'^  The  will 
and  the  witnesses  must  be  in  the  presence  of  the  testator.""  It  has 
been  held  that  in  the  absence  of  proof  to  the  contrary  it  will  be  pre- 
sumed that  the  testator  and  witnesses  signed  the  will  in  the  presence 
of  each  other.'^*  It  raises  a  strong  presumption  of  fact  which  can 
be  overcome  only  by  clear  and  satisfactory  proof  to  the  contrary.^^ 
But  upon  so  important  an  essential  nothing  ought  to  be  presumed; 
-we  have  seen  that  as  the  right  is  purely  statutory,  the  requisites  must 
be  strictly  complied  with.     It  has  been  considered  in  numerous  cases 

^»  Raudebaugh  v.  Shelley,  6  0.  S.  =' Raudebaugli  v.  Shelley,  6  O.  S. 

307;   Simmons  v.  Leonard,  91  Tenn.  307. 

183,  30  Am.  St.  Rep.  875;  Burwell  v.  ""In  re  Mackay,  110  N.  Y.  611,  6 

Gorbin,  10  Am.  Dec.  494.  Am.  St.  Rep.  409. 

'"  Rutherford    v.    Corbin,    43    Am.  «i  Dewey  v.  Dewey,  1  Met.  (Mass.) 

Dec.  644;  Keyl  v.  Feuchter,  56  O.  S.  349,  35  Am.  Dec.  367. 

424.  "^^R.  S.,  §  5916. 

"Missionary  Society  v.  Ely,  56  O.  "^Reed  v.  Roberts,  26  Ga.  294,  71 

S.  405,  42  W.  L.  B.  273.  Am.  Dec.  210. 

'^^  Chase  v.  Kittredge,  11  Allen,  49,  "^  Carpenter  v.   Denoon,   29   O.   S. 

87  Am.   Dec.   687;    Lewis  v.   Lewis,  379. 

11  N.  Y.  220.  '^Will  of  O'Hagan,  73  Wis.  78,  9 

Am.  St.  Rep.  763. 
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that  ?iibsLiiptiou  by  witnesses  in  the  absence  of  testator's  signature, 
in  anticipation  of  his  signature,  and  althougli  lie  afterwards  ac- 
knowledges it  in  the  presence  of  the  testator,  is  not  sufficient,  but 
that  the  will  is  invalid.*'*' 

The  testator  and  the  witnesses  must  Ije  in  such  position  that  they  can 
Bee  each  other  in  the  act  of  signing.  It  has  been  considered  that  the 
attestation  is  proper  even  though  it  did  not  take  place  in  the  same 
room  with  each  other,  and  was  not  actually  seen  by  each  other,  if 
they  were  within  the  range  of  vision  and  might  have  been  seen  at  the 
time  of  signing."'  The  testator  ought  to  be  able,  without  an  effort 
or  change  of  position,  to  see  the  witnf>scs  when  in  tlio  act  of  signing.*^ 

§  110.  Same  continued — Subscription  of  witnesses  in  the  presence 
of  each  other. — It  is  not  essential  that  subscription  of  the  witnesses 
be  made  by  them  in  the  presence  of  each  other,  and  at  the  same  time, 
if  each  sign  in  the  presence  of  the  testator."^ 

§  111.  Same  continued — Witnesses  signing  by  mark. — The  statute 
says  that  the  witnesses  shall  attest  and  subscribe.  There  have  not 
been  any  decisions  in  the  American  states  as  to  whether  a  witness  to 
a  will  may  become  one  by  making  his  mark.  The  language  of  the 
English  statute  is,  "shall  attest  and  subscribe,"  and  it  was  held  that 
a  mark  was  a  good  subscription.'''  In  England  a  witness  might  sign  in 
a  number  of  ways.  In  some  of  our  states  there  is  a  disposition  to  re- 
quire that  the  witness  shall  actually  sign  his  name.'^  The  Ohio 
statute  is  like  the  English  statute,  which  is  also  similar  to  that  in 
other  states,  where  it  has  been  frequently  held  that  signing  by  mark 
is  sufficient.'^^     A  naked  mark  is  not  a  signature  in  common  law.'^ 

"'Chase  v.  Kittredge,  11  Allen  49,  Goods  of  Susanna  Clarke,  4  Jur.  N, 

87  Am.  Dec.  687,  and  numerous  cases  S.  243. 

cited  and  discussed;   Town  of  Paw-  •=  In   re  Walker.   110  Cal.   387,  52 

tucket  V.  Ballou,  15  R.  I.  58,  2  Am.  Am.  St.  Rep.  104. 

St.  Rep.  868;  Maynard  v.  Vinton,  60  '=  Garrett  v.  Heflin,  98  Ala.  615,  39 

Am.  Rep.  276,  note  285.  Am.  St.  Rep.  89,  and  the  cases  cited; 

"Witt  V.  Gardiner,  158  111.  176,  49  Simmons  v.  Leonard,  91  Tenn.  183, 

Am.  St.  Rep.  150.  30  Am.  St.  Rep.  875,  and  note;   Mc- 

"Reed  v.  Roberts,  26  Ga.  294,  71  Farland  v.  Bush,  94  Tenn.  538,  45 

Am.  Dec.  210;  Reynolds  v.  Reynolds,  Am.   St.   Rep.   760;    Montgomery  v. 

1  Speers  253,  40  Am.  Dec.  599.  Perkins,  2  Mete.   (Ky.)   448,  74  Am. 

"Raudebaugh  v.  Shelley,  6  0.  S.  Dec.  419;   Lord  v.  Lord,  58  N.  H.  7, 

307;    Webb  v.  Fleming,  30  Ga.  808,  42  Am.  Rep.  565. 

76  Am.  Dec.  675.  '^Greenough  v.  Greenough,  11  Pa. 

■•In     re    Olliver,    2     Spinks    57;  St.  489,  51  Am.  Dec.  567. 
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§  112.  Witnesses  need  not  know  contents  of  will. — The  law  does 
not  require  that  the  will  be  read  by  or  to  the  subscribing  witnesses, 
nor  that  they  should  know  its  contents.  All  that  is  required  is  that 
the  will  be  identified  by  the  witnesses  as  that  which  they  sub- 
scribed.'* There  must  something  occur  or  be  done,  which  the  witness 
must  remember  to  enable  him  to  swear  to  the  identity  of  the  will.''® 
It  is  well  settled  that  such  fact  may  be  proved  by  other  persons, 
though  the  witness  does  not  recollect.^° 

§  113.    Will  need  not  be  read  to  testator  when  attested. — It  is  not 

regarded  as  necessary  to  the  due  execution  of  the  will  that  the  same 
be  read  over  to  the  testator  at  the  time  of  attestation  and  subscription. 
All  that  the  witnesses  need  to  know  is  that  the  testator  signs  and 
acknowledges  the  paper  as  his  will.  The  supposition  is  that  he  has 
previously  read  the  same  or  had  it  read  to  him.  The  law  will  ordi- 
narily take  his  bare  signature  as  proof  of  his  knowledge  of  the  contents 
of  the  will.'^ 

§  114.  Competency  of  witnesses. — The  will  must  be  attested  and 
subscribed  "'"'by  two  or  more  competent  witnesses."'^®  Nothing  less 
than  subscription  by  two  competent  witnesses  will  make  a  valid  will, 
except  as  provided  by  statute  that  where  a  devise  or  bequest  is  given 
to  a  person  who  is  a  witness  to  a  will,  the  same  shall  be  void  when  the 
will  can  not  otherwise  be  proved  than  by  the  testimony  of  such  wit- 
ness, in.  which  case  the  witness  is  competent  to  give  testimony  as 
though  the  devise  or  bequest  had  not  been  made.  In  such  case  so 
much  of  the  estate  as  shall  not  exceed  the  devise  or  bequest  shall  be 
made  up  to  him  by  the  other  devisees  or  legatees."  This  provision 
is  applicable  only  to  written  and  not  nuncupative  wills. ^° 

^'  Higdon's  Will,  6  J.  J.  Marshall  ''  Hughes  v.  Meredith,  24  Ga.  325, 
444,  22  Am.  Dec.  84;  Simmons  v.  71  Am.  Dec.  127;  Hess's  Appeal,  43 
Leonard,  91  Tenn.  183,  30  Am.  St.  Pa.  St.  73,  82  Am.  Dec.  551;  Hemp- 
Rep.  875.  hill  v.  Hemphill,  2  Dev.  (N.  C.)  291, 

"Higdon's  Will,  6  J.  J.  Marshall  21  Am.  Dec.  331;   Garrett  v.  Heflin, 

444,   22   Am.   Dec.    84;    Simmons  v.  98  Ala.  615,  39  Am.  St.  Rep.  89. 

Leonard,  91  Tenn.  183,  30  Am.   St.  "' R.  S.,  §  5916. 

Rep.  875.  ^"R.  S.,  §  5925. 

"Dewey  v.  Dewey,  1  Met.  (Mass.)  *°  Vrooman  v.  Powers,  47  0.  S.  191, 

349,   35   Am.   Dec.   367;    Jauncey  v.  194. 
Thome,  2  Barb.  Ch.  40,  45  Am.  Dec. 
424. 
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The  rule  governing  the  competency  of  witnesses  generally  at 
common  law  disqualified  those  who  were  interested,  but  this  has  now 
been  changed.  But  there  is  special  reason  for  still  maintaining  that 
rule  of  disqualification  in  respect  of  witnesses  to  wills.  It  is  gen- 
erally conceded  that  it  is  only  an  immediate  pecuniary  interest  which 
renders  one  an  incompetent  witness.®^  Hence  a  wife  can  not  be  a 
witness  to  her  husband's  will.*-  nor  can  she  be  a  witness  to  a  will 
which  gives  something  to  her  husband.*^  But  an  executor  having 
no  beneficial  interest  may  be  a  competent  witness.  There  has  been 
considerable  controversy  about  this  question,  but  the  rule  just  stated 
is  well  settled.**  It  has  been  considered  in  many  cases  that  the  com- 
petency of  the  witnesses  must  relate  to  the  time  of  attestation.^"* 

§  115.  Deposit  of  will  with  probate  judge. — Parties  may  keep 
wills  in  their  possession  or  take  advantage  of  tlic  provision  for  deposit 
with  the  probate  judge,  to  be  safely  kept  by  him.  The  statutes  in 
respect  thereof  provide  that  any  will  in  writing  may  be  deposited 
by  the  person  making  the  same,  or  by  some  person  for  him,  in  the  office 
of  the  judge  of  the  probate  court  in  the  county  in  which  the  testator 
lives,  to  be  safely  kept  until  delivered  or  disposed  of  as  provided.  The 
court  is  required  to  receive  and  keep  such  wills  and  give  a  certificate 
of  deposit  therefor.*® 

Every  will  intended  to  be  so  deposited  with  the  probate  judge  must 
have  indorsed  thereon  the  name  of  the  testator,  and  the  probate  judge 
must  indorse  thereon  the  day  when,  and  the  person  by  whom  it  was  de- 
livered. The  wrapper  must  also  have  indorsed  on  it  the  name  of  any 
person  to  whom  it  is  to  be  delivered  after  the  death  of  the  testator. 
It  must  not  be  opened  or  read  until  delivered  to  the  person  entitled 
to  receive  it  or  otherwise  disposed  of  as  required  by  statute.'^' 

After  it  has  been  so  delivered  to  the  probate  judge  it  can  not,  dur- 
ing the  lifetime  of  the  testator,  be  delivered  to  any  one  but  the  tes- 

•Trink  v.  Pond.  46  N.  H.  125.  **  Vrooman  v.  Powers,  47  O.  S.  191, 

••  Pease  v.  Allis,  110  Mass.  157.  14  194:  Sullivan  v.  Sullivan,  106  Mass. 

Am.  Rep.  591.  475;    Hawes  v.   Humphrey.   9   Pick. 

"Sullivan  v.   Sullivan,  106  Mass.  350,   20   Am.   Dec.    481;    Higgins   v. 

474.  8  Am.  Rep.  356.  Carlton,    28    Md.    115.    92    Am.    Dec. 

"  Meyer   v.    Fogg.    7    Fla.    292.    68  666. 

Am.  Dec.  441;  Stewart  v.  Harriman,  ""  R.    S..    §    5917.     For   forms,   see 

56  N.  H.  25,  22  Am.  Rep.  408;  Holt's  post.  §  691. 

Will,  56  Minn.  33.  -"  R.  S.,  §  5918. 
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tator,  or  to  some  person  authorized  by  him,  by  an  order  in  writing, 
duly  proved  by  the  oath  of  a  subscribing  witness.  At  the  testator's 
death  it  must  be  delivered  to  the  person  named  in  the  indorsement  on 
the  wrapper,  if  there  be  any  person  so  named  who  demands  it.®*  If 
no  person  demand  the  will  in  pursuance  of  such  appointment  it 
must  be  publicly  opened  in  probate  court  within  two  months  after 
notice  of  the  death  of  the  testator,  and  must  be  retained  in  the  office 
of  the  probate  judge  until  offered  for  probate;  or  if  the  jurisdiction 
belongs  to  any  other  court  it  must  be  delivered  to  the  executor  or 
other  person  entitled  to  the  custody  of  it,  to  be  presented  for  pro- 
bate in  such  other  court ;  and  if  the  jurisdiction  of  such  will  belongs 
to  the  probate  judge  opening  the  same  he  must  immediately  give 
notice  to  the  executor  or  executors,  if  any  are  named  in  such  will, 
and  if  none  are  named  therein,  then  to  other  persons  immediately 
interested,  of  the  existence  of  such  will.®^ 

2.     Eevocation. 


Section 

Section 

116.     Power  to  revoke. 

122. 

Sale,   incumbrance  or  change 

117.     Tearing,  canceling  or  destroy- 

of estate— Effect. 

ing  will. 

123. 

When    revoked    by    birth    of 

118.     By  other  will  or  codicil. 

child. 

119.     By  subsequent  changes  in  con- 

124. 

Destruction      of      subsequent 

ditions  and  circumstances  of 

will. 

testator. 

125. 

Provision    of    child    reported 

120.     Marriage  of  woman. 

dead,    or    born    after    will 

121.     Interlineations — Effect. 

made.  , 

§  116.  Power  to  revoke. — The  power  or  right  to  revoke  a  will 
stands  upon  the  same  plane  as  the  right  to  make  a  will  in  the  first 
instance :  both  are  statutory  and  must  be  strictly  pursued.  The  abil- 
ity to  revoke  must  be  commensurate  with  ability  to  make;  both  acts 
require  the  same  mental  capacity.^^  The  revocation  can  not  be  ac- 
complished except  in  the  manner  pointed  out  by  the  statute,  and  this 
is  so  even  though  the  testator  is  prevented  by  fraud  from  revoking  the 
will  in  the  manner  pointed  out  by  statute.®^ 

88  R_  g_^  §  5919.  "  Graham  v.  Burch,  47  Minn.  171, 

«"  R.  S.,  §  5920.  28  Am.  St.  Rep.  339. 

»"  In  re  Jones,  2  O.  N.  P.  209,  2  O. 
Dec.  409. 


§    117  OHIO    PROBATE    LAW    AND   PRACTICE.  78 

§  117.  Tearing,  canceling  or  destroying  will. — The  statute  is 
specific  in  its  provisions  as  to  how  a  will  shall  l)e  revoked,  and  must 
be  followed  to  the  letter  in  order  to  legally  revoke  a  will.  The 
revocation  can  not  be  accomplished  except  by  performance  of  some 
of  the  acts  designated  by  the  statute.®-  It  can  only  te  revoked  by 
"tearing,  canceling,  obliterating  or  destroying  the  same — with  the  in- 
tention of  revoking  it."  This  must  be  done  by  the  testator  himself, 
or  by  his  direction.®^ 

Revocation  is  an  act  of  the  mind  which  must  be  demonstrated  by 
some  outward  and  visible  sign  or  SA'mbol  of  revocation,  and  this  is 
prescribed  by  the  statute,  as  above  stated;  and  if  any  of  these  acts 
are  performed  in  the  slightest  manner,  when  accompanied  with  the 
declared  intent,  there  is  a  good  revocation.  An  intention  to  revoke 
not  coupled  by  the  acts  prescribed  by  statute  is  unavailing.®* 

There  must  be  such  an  injury  as  destroys  the  entirety  of  the  will, 
so  that  it  no  longer  exists.  There  can  be  no  such  thing  as  a  con- 
structive compliance  with  the  statute,  but  it  must  be  literal.  Some 
one  of  the  acts  prescribed  by  the  statute  must  be  performed  by  the 
testator  or  by  his  direction  to  effectuate  his  intention  of  revocation; 
as  an  intention  which  is  not  carried  out  by  the  performance  of  some 
of  the  acts  named  in  the  statute  will  not  constitute  a  revocation.'" 
The  intention  to  revoke,  though  not  carried  out  because  of  fraudu- 
lent acts  on  the  part  of  those  whom  the  testator  directed  to  cancel  or 
burn  his  will,  does  not  amount  to  a  revocation,  as,  where  a  blind  man 
directs  a  will  to  be  burned,  but  instead  the  person  directed  to  burn  it 
throws  another  paper  into  the  fire  and  keeps  the  will.®"  A  destruc- 
tion of  a  will  may  be  accomplished  by  burning,  even  though  only  par- 
tially, if  accompanied  by  an  intention  to  revoke  the  whole  will.®^ 
The  construction  placed  upon  the  statute  in  Ohio — and  the  same  rule 
prevails  in  some  of  the  other  states — is,  that  the  tearing,  or  the  cancel- 
ing, or  the  obliterating,  must  be  with  an  intention  to  revoke  the  whole 

"Graham  v.  Burch,  47  Minn.  171,  Pick.  388;  Yates  v.  Cole,  1  Jones  Eq. 

28    Am.    St.    Rep.    339;    Woodfill    v.  110,  59  Am.  Dec.  602. 

Patton,    76    Ind.    575,    40    Am.    Rep.  ^"' Kent  v.  Mahaffey,  10  O.  S.  204; 

269.  Clingan   v.    Mitcheltree,   31   Pa.   St. 

"R.  S..  §  5953.  33;  Graham  v.  Burch,  47  Minn.  171, 

•♦Mole    V.    Thomas,    2    W.    Black.  28    Am.    St.    Rep    339;     Malone    v. 

1043;  Gains  v.  Gains,  2  A.  K.  Marsh.  Hobbs,    1   Rob.    (Va.)    346,   39   Am. 

190;  Jackson  v.  Betts,  9  Cowen  208.  Dec.  263. 

"Means  v.  Moore,  3  McCord  282;  "White   v.   Casten,    1   Jones   197, 

Johnson  v.  Brailsford,  2  Nott  &  Mc-  59  Am.  Dec.  585. 
Cord  272;    Brown  v.  Thorndike,  15 
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will,  and  that  an  obliteration  in  part,  without  intent  to  revoke  the 
whole  will,  has  no  eflEect  upon  the  will,  even  upon  the  part  obliter- 
ated.®^ A  clause  can  not  be  revoked  by  drawing  ink  lines  through 
the  words,  with  an  intent  only  to  revoke  that  clause,  where  the  words 
remain  legible."^  There  are  many  authorities  supporting  this  doc- 
trine, holding  that  the  will  must  be  re-attested  to  make  such  a  can- 
cellation or  obliteration  effectual.^"*^  On  the  other  hand,  there  are 
many  authorities  holding  to  the  contrary,  and  that  erasure  of  certain 
clauses,  with  the  intention  of  revoking  only  those  clauses,  is  a. valid 
revocation  thereof.^**^  If  the  clause  through  which  lines  have  been 
drawn  is  left  so  that  it  is  not  legible,  the  rule  seems  to  be  that  the 
clause  is  deemed  revoked,  and  that  the  remainder  of  the  will  may  be 
admitted  to  probate  as  a  valid  will."- 

§  118.  By  other  will  or  codicil. — A  will  may  be  revoked  by  some 
other  will  or  codicil,  in  writing,  executed  according  to  law.^"*^  This 
forbids  the  revocation  of  a  written  will  by  a  subsequent  nuncupative 
will."* 

The  statute  is  designed  to  protect  parties  against  fraud.  Before 
the  enactment  of  a  similar  provision,  in  England,  it  was  possible  to 
revoke  a  written  will  by  a  nuncupative  will.  The  frauds  practiced 
in  respect  of  this  matter  gave  rise  to  the  enactment  of  the  statute 
of  frauds  in  England,  and  our  statute  was  passed  in  analogy  to  that 
law.  There  is  every  reason  why  a  revocation  should  be  attended  with 
the  same  solemnities  as  in  the  original  execution  of  a  written  will; 
consequently  the  statute  has  wisely  provided  that  a  written  will  can 
only  be  revoked  by  some  writing,  signed,  attested  and  subscribed,  in 
the  same  manner  as  is  provided  for  the  making  of  a  will.^"^  x\nd  it 
is  a  well-settled  rule  that  a  codicil  will  not  be  considered  as  a  revoca- 
tion of  the  will  any  further  than  is  clearly  expressed,  or  necessarily 

"^Giffin  V.  Brooks,  48  0.  S.  211,  3  "^  Bigelow   v.    Gillott,    123    Mass. 

O.  C.  C.  110;  Lovell  v.  Quitman,  88  102,  25  Am.  Rep.  32,  and  note;  Lurie 

N.  Y.  377,  42  Am.  Rep.  254.  v.   Radnitzer,   166    111.    609,   57   Am. 

«» Giffin  V.  Brooks,  48  O.  S.  211,  3  St.  Rep.  157. 

O.  C.  C.  110;  Lovell  v.  Quitman,  88  '"=28  Am.  St.  Rep.  350,  note  and 

N.  Y.  377,  42  Am.  Rep.  254.  cases  cited. 

i""  Penniman's  Will,  20  Minn.  245,  "'R.  S.,  §  5953. 

18  Am.  Rep.  368;  Stover  v.  Kendall,  ^<"  McCune  v.  House,  8  O.  144. 

1  Cold.  557;  Wolf  v.  Bollinger,  62  111.  "=  R.  S.,  §  5953. 
368;  Quinn  v.  Quinn,  1  T.  &  C.  437. 
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to  be  inferred  from  it;  the  codicil  will  work  a  revocation  only  so  far 
as  it  makes  a  disposition  different  from  tliat  made  by  the  will.^*^*^ 

Some  courts  hold  that  the  execution  of  a  subsequent  will  which 
contains  an  express  clause  revoking  a  former  will  works  a  revocation, 
and  that  the  former  will  can  not  be  subsequently  revived  by  a  mere 
destruction  of  the  last  will,  but  that  there  must  be  a  specific  act  of 
republication  to  accomplish  that  purpose.^^'  But  upon  the  question 
as  to  the  effect  upon  a  former  valid  will  of  the  making  of  a  subsequent 
will,  which  does  not  contain  such  an  express  clause  of  revocation, 
we  find  that  there  is  some  diversity  of  judicial  opinion.  There  are 
authorities  which  hold  that,  as  wills  are  ambulatory  until  the  testa- 
tor's death,  therefore,  a  will  which  does  not  contain  an  express 
clause  of  revocation  does  not  in  fact  revoke  the  former  will,  and  that, 
in  case  of  the  destruction  of  such  a  will,  it  effects  a  revival  of  the 
former  will.  The  courts  adopting  this  view  consider  that  even  under 
the  statute  designating  the  manner  in  which  a  will  is  revoked,  as  our 
statute  does,  the  former  will  is  not  revoked,  because  the  revocation  as 
matter  of  fact  occurs  when  the  will  takes  effect,  and  not  when  ex- 
ecuted. It  is  contended  that  this  statute  is  merely  declaratory  of  the 
common  law  upon  the  subject,  and  that  it  should  be  construed  as 
having  reference  to  the  common  law.^"* 

But  suppose  the  testator  dies,  leaving  the  two  wills  in  existence, 
which  will  stand  ?  If  the  later  will  contains  the  direct  clause  of  revo- 
cation, it  must  of  course  stand,  but  if  it  does  not,  what  is  the  effect  ?"* 
The  statement  at  the  beginning  of  the  will  that  "this  is  my  last  will" 
has  no  particular  significance.""  The  two  wills,  or,  rather,  the  later 
one,  may  contain  language  which  will  work  revocation  of  the  former 
will  by  implication,  even  though  there  be  no  express  clause  of  revoca- 
tion. The  later  will,  containing  no  general  clause  of  revocation,  must 
certainly  be  considered  as  a  revocation  of  the  former  will,  where  the 
provisions  are  so  entirely  at  variance  with  the  former  will  as  that  it 
would  be  impossible  to  give  effect  to  the  former  will;  and  this  finds 
support  among  the  authorities.^"     And  if  an  intention  can  be  gath- 

'••  Collier  v.  Collier,  3  O.  S.  369;  "« Cheever  v.  North,  106  Mich.  390, 

Rodgers  v.   Rodgers,   6   Heisk.   489;  58  Am.  St.  Rep.  499. 

Brant  v.  Wilson,  8  Cowen  56.  ^"»  Cottrell  v.  Cottrell,  41  L.  J.  R. 

""James  v.  Marvin,  3  Conn.  576;  D.  70,  2  P.  &  D.  397. 

Pickens  v.  Davis,  134  Mass.  252,  45  ""Leslie  v.  Leslie,  6  Ired.  Eq.  332. 

Am.  Rep.  322;  Cheever  v.  North,  106  "•  In  re  Fisher,  4  "Wis.  274,  65  Am, 
Mich.  390,  58  Am.  St.  Rep.  499. 
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ered  from  the  provisions  of  the  second  will  that  the  testator  designed 
to  revoke  the  former  will,  though  by  implication,  and  though  there  ie 
no  entire  conflict  between  the  provisions  of  the  two  wills,  effect  should 
be  given  to  the  later  will 
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§  119.  By  subsequent  changes  in  conditions  and  circumstances  of 
testator. — A  revocation  may  be  implied  by  law,  from  subsequent 
changes  in  the  condition  or  circumstances  of  the  testator.^^^  Some 
exceptions  are  made  to  this  rule  by  another  statute,^^*  in  cases  where 
a  bond,  agreement  or  covenant  is  made  by  the  testator  to  convey  prop- 
erty which  he  has  devised  or  bequeathed  by  his  will,  such  acts  not 
being  considered  a  revocation  in  law  or  equity.^^^ 

§  120.  Marriage  of  woman. — At  common  law  the  marriage  of  a 
female  after  the  execution  of  a  will  by  her  worked  a  revocation  of  her 
will.^^*'  By  statute  a  will  executed  by  an  unmarried  woman  is  not 
revoked  by  her  subsequent  marriage."^  The  will  of  an  unmarried 
man,  at  common  law,  was  not  revoked  by  his  marriage.^^^  "And 
this  is  the  rule  in  the  United  States,  unless  expressly  abrogated  hy 
statute.""^  "The  common-law  rule,  that  marriage  alone  does  not 
revoke  a  will  of  the  husband  made  before  marriage  is  not  abrogated 
in  this  state  by  reason  of  the  statute  of  descent  making  husband  and 
wife  heirs  to  each  other."^^** 

§  121.  Interlineations — Effect. — Where  there  are  interlineations 
in  a  will,  it  is  presumed  that  they  are  made  at  or  before  the  time 
when  the  will  was  executed.^^^  And  it  has  been  held  that  inter- 
lineations after  a  will  is  executed,  though  made  in  the  presence  of  the 
testator  and  witnesses,  without  re-attestation  or  an  acknowledgment 

Dec.  309;  Webb  v.  Carpenter,  16  R.  "' R.  S.,  §  5958. 

I    68.  "*  Doe  v.   Barford,   4  Maule  &   S. 

"^  Dempsey   v.    Lawson,    L.    R.    2  10. 

P.   Div.   98.  "''Bowers  v.  Bowers,  53  Ind.  430. 

113  j^    S.,  §  5953.  ""Mundy  v.   Mundy,   15   0.   C.   C. 

"'R.  S.,  §  5954.  155,  8  0.  C.  D.  44. 

116  See  post,  §  122.  "'  Wikoff' s  Appeal,  15  Pa.  St.  281, 

""Cotter  V.  Layer,  2  P.  Wms.  623;  53   Am.   Dec.   597.     Contra,   Hester- 

In  re  Carey,  49  Vt.  236,  24  Am.  Rep.  berg  v.  Clark,  57  Am.  St.  Rep.  139. 
133. 
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as  jiart  of  it,  have  no  effect  wliatever  upon  the  will,  and  are  void.'-- 
The  court  said  in  the  case  cited  in  the  last  note :  "Indeed,  prudence 
would  dictate  that  where  an  interlineation  is  made  it  should  be  noted 
in  the  attestation  clause  to  be  signed  by  the  witnesses,  for,  the  inter- 
lineation appealing  or  being  shown,  the  presumption  is,  in  the  absiMiee 
of  proof,  that  it  was  made  after  the  execution  of  the  will,  and  if, 
when  the  instrument  is  presented  for  probate,  the  witnesses  are  dead, 
or  in  parts  unknown,  mere  proof  of  their  signatures  to  the  original 
will,  as  provided  for  by  statute,  would  not  establish  the  matter  inter- 
lined as  part  of  the  will.  But  even  when  it  is  shown,  as  in  this  case, 
that  the  attesting  witnesses  were  present  when  the  interlineation  was 
made  by  one  of  them,  at  the  request  of  the  testator,  to  hold  that  a 
re-attestation  of  the  will  as  changed,  or  an  attestation  of  the  inter- 
lined part  evidenced  by  a  re-signing  by  the  witnesses,  is  unnecessary, 
would  be  to  dispense  with  the  substantial  requirement  of  the  statute, 
and  would  lead  to  uncertainty  and  confusion  as  to  the  law  in  the  proof 
of  wills." 

§  122.  Sale,  incumbrance  or  change  of  estate — Effect. — The  stat- 
ute provides  that  an  agreement  made  for  a  valuable  consideration  by 
a  testator,  to  convey  property  devised  by  will,  does  not  revoke  the 
will,  but  the  property  will  pass  subject  to  such  agreement  and  the 
same  remedies  thereon,  for  specific  performance,  or  otherwise,  against 
the  devisees  or  legatees,  as  might  be  had  by  law  against  the  heirs  of 
the  testator,  or  his  ne.xt  of  kin,  if  the  same  had  descended  to  them.'^^ 
Nor  will  an  incumbrance  on  any  real  or  personal  estate  be  deemed  a 
revocation  of  a  will,  but  the  same  will  pass  subject  to  such  charge  or 
incumbrance.^^*  Nor  do  changes  in  the  estate  devised,  by  conveyance 
or  other  acts,  operate  to  revoke  a  will,  if  the  same  do  not  divest  the 
testator  entirely,  but  the  will  is  effective  to  pass  whatever  titles  there 
are  in  the  testator  subject  to  such  changes. ^-^  If  one  has  made  a 
will  devising  property,  which  he  sells  before  his  death,  taking  back 
a  pTirchase-money  mortgage,  the  will  is  inoperative  as  to  such  prop- 
erty, the  devisee  having  no  right  to  the  mortgage.^^®  The  will  is 
operative  as  to  so  much  of  the  devised  property  as  is  not  disposed  of.^^^ 
But  when  the  devise  is  of  all  the  real  and  personal  property,  and  the 

"*  Hesterberg  v.  Clark,  166  111.  241,  '"  R.  S..  §  5956. 

57  Am.  St.  Rep.  135,  139.  '"Sharp  v.  McPherson,  10  O.  C.  C. 

'»R.  S.,  §  5904.  181,  3  O.  Dec.  468. 

'"R.  S.,  §  5955.  '"Brush   v.   Brush,   11   O.   287. 
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testator  sells  the  real  estate  after  making  the  will,  the  proceeds  of 
such  sale  remaining  on  hand  and  not  otherwise  disposed  of  at  the 
testator's  death  will  pass  to  the  devisee  as  personalty.^^®  If  the  con- 
tract made  by  the  testator  to  bring  about  the  alteration  of  his  property 
is  wholly  inconsistent  with  the  devise  or  bequest,  then  there  is  a  revo- 
cation, unless  there  is  a  condition  or  contingency  which  has  not  been 
performed  or  happened.^^^ 

§  123.  When  revoked  by  birth  of  child. — A  will  can  only  be  re- 
voked by  the  birth  of  a  child  to  the  testator,  after  the  execution  of  the 
will,  when  he  had  no  children  living  at  the  time  of  executing  his  will, 
when  he  has  made  no  provision  for  such  child  in  the  will  or  by  some 
settlement,  and  has  not  in  some  way  shown  an  intention  not  to  make 
provision  for  such  child.^^°  This  is  a  rule  drawn  from  the  civil  law, 
according  to  which  it  was  considered  that  the  birth  of  a  child  after 
the  execution  of  a  will,  by  one  without  children,  was  such  a  change 
in  the  domestic  relations  of  the  testator,  after  the  execution  of  his 
will,  as  to  constitute  an  implied  revocation  of  the  will.  The  fact 
that  the  testator  survives  the  child  can  not  revive  the  will  or  make  it 
operative."^  The  birth  of  a  child  after  the  probate  avoids  the 
will.^^^  It  must  be  clear  from  the  provisions  in  the  will  that  the 
testator  made  provision  for  the  after-born  child.^^^ 

§  124.    Destruction  of  subsequent  will. — If,  after  making  a  will, 

the  testator  makes  a  second  will,  the  destruction,  canceling  or  revoca- 
tion of  such  second  will  does  not  revive  the  first  one,  unless  it  appears 
by  the  terms  of  such  revocation  that  it  was  his  intention  to  revive  and 
give  eifect  to  his  first  will,  or  unless,  after  such  destruction,  canceling 
or  revocation,  he  shall  duly  republish  his  first  will.^^* 

§  125.    Provision  of  child  reported  dead,  or  bom  after  will  made. — 

If  a  testator,  when  he  executes  his  will,  has  a  child  absent  and  re- 
ported dead,  or  having  a  child  at  the  time  of  the  execution  of  such  will, 
shall  afterward  have  a  child  who  is  not  provided  for  in  the  will,  the 
absent  child,  or  the  child  born  after  the  execution  of  the  will,  is  en- 
titled to  the  same  share  of  the  estate  as  if  the  testator  had  died  intes- 

"« Kent  V.  MahafEey,  10  O.  S.  204.  '^  Evans    v.    Anderson,    15    O.    S. 

"°R.  S.,  §  5957.  324. 

'^  R.  S.,  §  5959.          ,  "^  Rhodes  v.  Weldy,  46  0.  S.  234. 

^^  Ash  V.  Ash,  9  O.  S.  383.  '"*  R.  S.,  §  5960. 
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tate;  and  the  devisees  and  legatees  in  the  will  are  required  to  con- 
tribute proportionately  in  the  manner  pointed  out  by  statute.^^' 

A  rt'ceut  decision  considered  this  statute  with  rcpud  to  whether  or 
no  the  following  provision  in  a  will  was  within  the  meaning  of  the 
statute,  viz.:  "Should  any  cliild  or  children  (we  now  have  only  one, 
George  Gabriel)  be  born  to  me  hereafter,  it  shall  in  no  wise  alter  or 
revoke  this  will  and  testament."  It  was  held  not  to  be  such  a  pro- 
vision as  is  contemplated  by  the  statute,  although  it  discloses  an  in- 
tention of  the  testator  to  disinherit  the  after-born  eliild.  It  is  consid- 
ered that  a  provision  of  disinheritance  is  not  what  is  meant,  but  that 
the  provision  for  the  unborn  child  should  be  not  only  substantial, 
but  for  his  direct  and  immediate  benefit.^ ^^ 

A  child  of  a  testator,  born  after  his  death,  can  not,  in  any  proper 
sense  of  the  term,  be  deemed  provided  for  in  his  will  by  a  general 
devise  of  a  reversion  to  the  heirs  of  the  testator.^^^ 

3.     Probate  and  Authentication. 

Section  Section 

126.  Where   will   probated.  135.     Admission  to  probate    (5929). 

127.  Of  no  effect  until  probated.  136.     Filing  and  recording. 

128.  Will  speaks  when.  137.     Certified  copy  as  evidence. 

129.  Nature  of  proceeding  to  pro-  138.     Record  in  other  county  where 

bate — What    witnesses     are  real  estate  is  situate, 

called.  139.     Uncontested  probate  after  two 

130.  What     testimony      shall      be  years  binding. 

taken.  140.     Admission   to   probate — Error 

131.  Scope   and   extent   of   the   ex-  from. 

amination  of  witnesses  upon     141.     Repropounding   will    after   re- 
probate, fusal  to  admit  to  probate. 

132.  Same    continued — Cross-exam-     142.     Appeal  from  refusal  to  admit 

ination.  will  to  probate. 

133.  How  will  proved,  if  witnesses     143.     Duty  of  judge  on  notice  of  con- 

unknown,  or  incompetent.  test. 

134.  Commission     to     take     testi- 

mony (5928). 

§  126.  Where  will  probated. — A  will  must  be  offered  for  probate  in 
the  state  where  the  person  was  domiciled,  without  regard  to  where  the 
same  was  made,  or  where  he  died."'*    This  follows  from  the  rule  that 

'»R.  S..  §  5961.  '"Waterman  v.  Hawkins,  63  Me. 

""German  Mutual  Fire  Ins.  Co.  v.  156. 

Lushey.  20  O.  C.  C.  198;   Rhodes  v.  '^Manuel  v.  Manuel,  13  O.  S.  459; 

Weldy.  46  O.  S.  234;  "Hollingsworth's  Converse  v.  Starr,  23  O.  S.  491.   For 

Appeal,  51  Pa.  St.  518.  forms,  see  post,  §  694,  et  seq. 
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the  law  of  the  domicile  of  the  deceased  governs  the  succession  both  in 
cases  of  testacy  and  intestacy.^-'"'  The  will  of  a  decedent  whoi  resided 
in  this  state  many  years,  and  thereafter  in  other  countries,  where  he 
dies,  who  has  made  frequent  visits,  and  has  valuable  interests  here, 
and  who  declares  in  his  will  that  he  is  a  citizen  of  this  country,  may 
be  probated  in  this  state.^*''  It  has  even  been  considered  that  the 
will  of  a  non-resident  leaving  property  in  this  state  may  be  admitted 
to  probate  in  this  state. ^''^  The  will  of  a  testator  domiciled  in  this 
state  can  not  pass  property  without  being  probated  here.^*- 

§  127.  Of  no  effect  until  probated. — By  statute  no  will  is  effectual 
to  pass  real  or  personal  estate  until  it  is  duly  admitted  to  probate  or 
record.^*^  Any  disposition  made  by  the  persons  interested  in  the 
estate  prior  to  the  probating  of  the  will  could  not  be  by  virtue  of  the 
will,  and  could  be  by  no  way  unless  by  inheritance.  Parties  may  con- 
clude to  ignore  the  will  and  make  amicable  division  of  the  property 
according  to  the  will  without  having  it  probated.  There  could  be  no 
difficulty  between  themselves,  possibly,  but  if  the  will  is  subsequently 
probated  it  will  be  the  means  of  conferring  a  new  title,  and  the  prop- 
erty then  might  be  subject  to  be  attached  by  creditors  as  against  the 
grantee.  Even  though  the  will  be  destroyed,  it  is  still  possible  for 
it  to  be  probated  as  a  spoliated  will,  and  that,  too,  as  against  the 
wishes  of  the  heirs  and  devisees,  but  upon  application  of  creditors. 
These  thoughts  are  suggested  by  what  parties  sometimes  have  desired 
to  do,  and  by  the  statute  and  some  decisions  thereunder.  The  statute 
provides  that  lands  shall  not  pass  to  a  devisee  who  knows  of  the  ex- 
istence of  a  will,  and  has  the  power  to  control  the  same,  for  the  term 
of  three  years,  unless  within  that  time  he  shall  cause  the  same  to  be 
probated;  and  by  such  neglect  the  estate  so  devised  to  such  devisee 
descends  to  the  heirs  of  the  testator.^**  It  has  been  held  that  where 
one  to  whom  realty  is  devised  deeds  away  his  interest  before  the  pro- 
bate of  the  will,  the  title  upon  the  probate  of  the  will  is  a  new  title, 
and  may  be  subjected  to  payment  of  the  devisee's  indebtedness  with- 

"' Manuel  V.  Manuel,  13  O.  S.  459;  ^'- McNeal  v.  Ross,  39  W.  L.  B. 
Jones  V.  Robinson,  17  O.  S.  180;  353.  As  to  law  of  what  place  gov- 
Converse  V.  Starr,  23  O.  S.  491.  erns  execution,  see  ante,  §  96. 

^*°In    re   Williamson,    6    O.   N.    P.  "'R.  S.,  §  5942. 

79,  8  0.  Dec.  47.  '"  R.  S.,  §  5943. 

"^  Blymeyer's  Will,  Goebel  14,  5  0. 
Dec.  399. 
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out  regard  to  the  conveyance.^*^  In  Woodbridge  v.  Banning,^*^  par- 
tition proceedings  were  had  of  the  lands  among  the  co-heirs.  Sub- 
sequently a  spoliated  will  was  admitted  to  probate,  and  it  was  held 
that  there  was  a  new  title  acquired  subsequent  to  the  partition,  and  it 
was  considered  as  a  bar  to  a  suit  by  one  of  the  heirs  against  an  as- 
signee of  the  other  heirs  to  recover  a  portion  of  the  lands  allotted  by 
the  decree  in  partition. 

§  128.  A  will  speaks  when. — When  a  will  is  admitted  to  probate 
and  record  it  relates  back  to  the  death  of  the  testator  and  speaks  or 
takes  effect  from  that  time,^*^  unless  by  its  language,  by  fair  con- 
struction, it  indicates  to  the  contrary  ;^*^  as,  by  the  words  used,  when 
in  the  present  tense,  indicating  a  purpose  to  have  it  operate  as  of  the 
time  when  made."* 


§  129.  Nature  of  proceeding  to  probate — What  witnesses  are 
called. — A  proceeding  for  the  probate  of  a  will  is  purely  ex  parte  in 
its  nature;  it  is  not  a  proceeding  to  try  issues  upon  pleadings;  it  is 
not  an  action  at  law;  there  is  no  feature  of  controversy  about  it; 
it  is  not  an  adversary  proceeding;  no  issue  is  made  for  a  contest  be- 
tween adverse  parties;  it  is  not  a  proceeding  in  which  those  who 
deny  the  validity  of  a  will  are  authorized  to  contest  it;  that  occurs 
later.  The  statute  authorizes  and  permits  only  the  witnesses  to  the 
will,  and  such  other  witnesses  as  any  person  interested  in  having  it 
probated  may  desire,  to  come  before  the  court.  Provision  is  made 
for  their  examination,  and  none  other.^^"  The  form  and  solemnity 
of  the  proceeding  are  required  to  show  its  due  execution,  and  admit 
it  to  become  a  matter  of  public  record.  The  evidence  required  must 
show  a  prima  facie  ease  in  favor  of  its  validity,  and  that  evidence 
is  required  to  be  in  writing,  .nid  made  ])art  of  the  record.     It  would 


'"Douglass  v.   Miller,   3   O.   N.   P.  .lohnos   v.    Beers,   57   Conn.    295,    14 

220,  4  0.  Dec.  414.  Am.  St.  Rep.  101. 

'"4  O.  S.  328.  "'Canfiekl  v.  Bostwick,  21  Conn. 

'"Jones  V.  Robinson,  17  O.  S.  180;  550,  553. 

Hall  V.  Ashby,  9  0.  96,  99;  Cheever  "-'Succession  of  Allen,  48  La.  Ann. 

V.  North,  106  Mich.  390,  58  Am.  St.  1036,  55  Am.  St.  Rep.  295. 

Rep.   499;    Succession   of   Allen,   48  "*  R.  S.,  §  5926. 
La.  Ann.  1036,  55  Am.  St.  Rep.  295; 
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therefore  be  improper  to  place  testimony  on  record  introduced  to 
impeach  the  validity  of  the  will.  The  statute  is  explicit  in  excluding 
persons  denying  or  questioning  the  will  to  appear  and  contest  it  in 
the  probate  court."-  The  probate  couxt  must  be  satisfied  that  all 
requirements  for  the  due  execution  of  a  will  have  been  complied  with 
before  it  can  be  admitted  to  probate. 

§  130.  What  testimony  shall  be  taken. — Our  statute  in  terms 
provides  that  the  court  shall  cause  the  witnesses  to  the  will,  and  such 
other  witnesses  as  any  person  interested  in  having  the  will  admitted 
to  probate  may  desire,  to  come  before  such  court."^  If  the  right 
were  given  those  opposed  to  the  will  to  bring  forth  witnesses  and  con- 
test it  on  the  application  to  admit  it  to  probate,  the  statute  would  run 
into  the  absurdity  of  allowing  two  distinct  courts,  two  distinct  modes 
of  contesting  and  having  an  adjudication  of  the  same  fact;  and  the 
adjudication  of  the  first  tribunal,  although  not  appealed  from,  no  bar 
to  a  second  proceeding.  The  purpose  of  probating  a  will  being 
only  to  establish  the  formalities  required  by  statute  in  its  execution 
and  to  make  it  a  matter  of  public  record,  it  would,  therefore,  be 
plainly  improper  to  place  testimony  on  record  introduced  to  impeach 
the  validity  of  a  will.  The  statute  of  1852  seems  to  be  explicit  in 
excluding  persons,  denying  or  questioning  the  will,  to  appear  and 
contest  in  the  probate  court."* 

§  131.    Scope  and  extent  of  the  examination  of  the  witnesses  upon 

probate. — While  it  is  perfectly  clear  what  witnesses  may  be  examined 
upon  application  for  the  probate  of  a  will,  because  regulated  by 
statute,  it  is  not  so  clear  in  the  minds  of  the  bar  generally  as  to  the 
extent  to  which  the  examination  of  those  witnesses  who  may  be  called 
under  the  statute  may  be  carried ;  this  is  not  regulated  positively,  but 
is  a  matter  of  judicial  construction.  In  the  determination  of  the 
matter,  all  the  statutes,  or  so  many  of  them  as  are  pertinent  to  the 
question,  should  be  considered  together,  and  a  conclusion  may  be 
reached  from  the  nature  and  purposes  of  the  proceeding  to  probate. 
One  statute  provides  that  "if  it  shall  appear  that  such  will  was  duly 

"=  Hathaway's  Will,  4  0.  S.  383.  '''  Hathaway's  Will,  4  0.  S.  383. 

^"'R.   S.,   §   5926.     Form   of  testi- 
mony, see  post,  §  706.  .  '. 
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attested  and  executed,  and  that  the  testator,  at  the  time  of  executing 
the  same,  was  of  full  age  and  of  sound  mind  and  memory,  and  not 
under  any  restraint,  the  court  shall  admit  the  will  to  probate.""^ 
Then  a  mode  is  specially  provided  for  contesting  "the  validity  there- 
Qf^«i56  ajjjj  ypQQ  g^^^  ^pjai  «^|^g  order  of  probate  shall  be  prima  facie 
evidence  of  the  due  attestation,  execution  and  validity  of  the  will."^" 

The  adverse  character  of  the  proceeding  is  entirely  eliminated  by 
the  statute;  the  questions  which  have  occujjied  attention  so  much 
are  as  to  what  extent  the  examination  of  the  witnesses  who  are  called 
may  be  conducted,  with  what  thoroughness  the  examination  as  to  all 
the  requirements  may  be  conducted,  and  whether,  when  a  prima  facie 
case  is  made  l)y  the  testimony  of  the  witnesses,  the  accuracy  of  the 
testimony  may  then  be  tested  by  cross-examination.  The  author  has 
pronounced  views  upon  these  matters,  which  will  be  given  in  connec- 
tion with  some  opinions  of  our  probate  courts  in  the  state. 

The  ex  parte  nature  of  the  proceedings  takes  away  the  right  of 
any  who  are  opposed  to  the  probate,  and  expect  or  desire  to  contest 
it,  to  inject  into  it  any  controversy.  The  measure  of  the  right  of 
such  persons  who  are  opposed  to  the  will  in  taking  part  in  the  case 
depends  upon  the  duty  of  the  court  in  examining  the  witnesses.  If 
a  prima  facie  case  is  developed  in  the  first  examination  of  the  wit- 
nesses, then,  under  the  statutes  and  their  judicial  construction, 
that  being  all  that  is  required,  should  end  the  matter.  The  court 
is  not  called  upon  to  do  more,  and  especially  those  opposed  should 
not  be  permitted  to  come  in  and  cross-examine  in  such  case.  A  cross- 
examination,  strictly,  is  adversary  in  its  nature,  and  hence  is  im- 
proper in  the  probate  of  a  will  where  by  the  testimony  of  the  witnesses 
a  prima  facie  case  is  made.  It  is  conceded  to  be  the  rule  in  this 
state  that  the  limits  of  cross-examination  are  not  only  as  to  such 
matters  as  the  plaintiff  has  inquired  of,  but  as  to  the  merits  of  a  ease, 
and  as  to  any  matters  within  tlie  issue.^^^  While  it  is  illogical  to 
apply  to  a  non-adversary  proceeding  a  feature  of  an  adversary  one, 
yet,  if  we  do  apply  this  rule  as  to  cross-examination  to  the  probate 
of  a  will,  the  legal  deduction,  as  we  see  it,  is  to  disallow  cross-exam- 
ination in  the  case  above  mentioned  where  a  prima  facie  case  is  made. 

■»R.  S.,  §  5929.  "'Kinkead  Practice,  §  576;    Legg 

'"R.  S.,  §  5858.  V.  Drake,  1  O.  S.  286. 

'"R.  S.,  §  5862.     See  Converse  v. 
Starr,  23  O.  S.  491. 
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The  door  is  then  closed  to  any  further  examination  of  any  sort.  This 
is  the  result  of  what  few  decisions  we  have  in  Ohio. 

The  jurisdiction  of  the  probate  court  is  limited  to  the  inquiry  as 
to  whether  the  forms  of  law  have  been  complied  with,  and  the  con- 
dition of  mind  and  capacity  of  testator  to  make  a  disposition  of  his 
property,  as  revealed  by  the  testimony  of  the  witnesses  to  the  will;^''' 
and  in  this,  as  stated,  only  a  prima  facie  case  need  be  made.^*"*  If  a 
prima  facie  case  is  not  made  out  in  the  first  instance  by  the  testimony 
of  the  subscribing  witnesses,  it  is  the  right  of  those  interested  in  sus- 
taining the  will  to  call  such  other  witnesses  as  they  might  desire.^^^ 

A  will  should  be  admitted  to  probate  where  prima  facie  the  formal- 
ities of  the  statute  have  been  complied  with,  regardless  of  the  fact 
that  the  evidence  of  the  witnesses  called  for  the  purpose  of  supporting 
the  validity  of  the  will  subsequently  denies  all  those  things  which  are 
necessary  to  admit  it  to  probate.^'''-  It  has  been  held  that  a  will  may 
be  sustained  even  in  opposition  to  the  testimony  of  one  or  more  of 
the  subscribing  witnesses,  who  mistakenly  or  corruptly  swear  that 
the  formalities  required  by  the  statute  were  not  complied  with,  if 
from  other  testimony  the  contrary  appears.^^^ 

It  is  considered  a  rule  of  law  that  a  person  who  attaches  his  name 
as  a  witness  to  a  will  impliedly  certifies  that  the  testator  is  of  sound 
mind  and  competent  to  make  a  will.^"* 

"The  whole  tendency  and  trend  of  the  decisions,  particularly  in 
Ohio,  has  been  in  the  direction  of  admitting  wills  to  probate  where 
the  formalities  were  observed,  and  leaving  the  question  of  undue  in- 
fluence and  lack  of  testamentary  capacity  for  determination  by  a 
jury."^"^  The  court  can  not  take  notice  of  provisions  in  the  will 
claimed  to  be  of  such  a  character  as  to  indicate  undue  influence  upon 

^^^  In  re  Oskamp,  5  O.  Dec.  584.  '*''  In   re   Ludlow,   4    0.    N.    P.    99, 

'""R.  S.,  §  5862;    In  re  Ludlow,  4  6  0.  Dec.  106. 

O.  N.  P.  99,  155,  6  O.  Dec.  106,  344;  '"-In  re  Stacey,  6  O.  Dec.  499. 

Hathaway's  Will,  4  O.  S.  383.     As  no  '*='  Jauncey  v.  Thorne,  2  Barb.  Ch. 

witness  can  be  heard  for  those  who  59;    Chaffee  v.  Baptist  Miss.  Conv., 

would  care  to  resist  probate,  if  thus  2    Ch.    Sent.    67;    In    re    Ludlow,    4 

the  will  could  be  defeated,   so  the  0.  N.  P.  155,  6  O.  Dec.  344. 

ex  parte  nature  of  the  proceeding  '«'  Stevens  v.  Leonard,  154  Ind.  67, 

clearly  indicates  that  only  a  prima  77  Am.  St.  Rep.  446. 

facie  case  need  be  made  out  by  the  ''^  In  re  Ludlow,  4  O.  N.  P.  155, 

proponents     of     the     will.     In     re  6  O.  Dec.  344. 
Stacey,  6  O.  Dec.  499. 
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the  testator. "'■"     Evidence  in  rcsistaiK-e  of  tlie  will  can  not  be  allowed 
under  any  circumstances.^®^ 

§  132.  Same  continued — Cross-examination. — Having  set  forth  at 
considerable  length  what  appears  to  be  the  scope  and  extent  to  which 
the  court  may  go  into  the  examination  of  witnesses  in  the  probate  of 
■wills,  we  may  now  come  to  a  direct  consideration  of  a  much  discussed 
and  mooted  question  as  to  whether  or  not  those  who  are  adverse  to 
the  probate  of  a  will  may  appear  and  cross-examine  the  witnesses. 
It  is  perhaps  impossible  to  ascertain  and  set  down  what  the  practice 
has  been  in  the  various  counties  of  the  state  with  reference  to  this 
matter,  but  there  ought  not  to  be  any  difficulty  in  determining  the 
correct  course  of  procedure  by  recourse  to  our  statutes  bearing  upon 
the  matter,  and  from  what  has  been  said  as  to  the  scope  and  extent 
of  the  examination  of  witnesses  to  the  will.^®^ 

When  a  p-ima  facie  case  is  first  developed,  no  cross-examination 
should  be  allowed  at  all.  This,  from  what  has  been  said  in  the  pre- 
vious section,  and  from  the  cases  there  cited,  is  perfectly  clear.  Why  ? 
Because  a  prima  facie  case  is  then  made,  which  is  all  that  is  re- 
quired.^®" Again,  as  stated  in'  the  previous  section,  probate  being 
ex  parte,  not  adversary,  it  would  be  improper  to  place  a  weapon  of 
an  adversary  proceeding,  i.  e.,  cross-examination,  in  the  hands  of  one 
opposed  to  the  will  to  break  dowTi  or  weaken  the  testimony  which 
has  made  a  prima  facie  case,  though  cross-examination,  correctly  con- 
ducted, is  to  aid  in  the  determination  of  truth.  Then  applying  the 
reasoning  and  rules  set  forth  in  the  last  section  governing  cross- 
examination,  that  it  extends  only  to  the  extent  to  which  the  direct 
examination  may  be  carried,  to  the  probate  of  a  will,  in  connection 
■with  the  scope  and  extent  of  the  examination  as  appears  by  the  line 
of  argument  and  decisions  shown  in  the  last  section,  which  is  only 
to  develop  a  prima  facie  case,  and  to  eliminate  questions  of  capacity 
and  undue  influence  -w'hen  a  prima  facie  case  is  made;""  and  that 
evidence  in  resistance  can  not  be  received,  and  matters  brought  out 
on  cross-examination  are  by  Avay  of  resistance,^'^  the  inevitable  con- 

"«In  re  Oskamp,  5  0.  Dec.  584.  23  O.  S.  491;   In  re  Ludlow,  4  O.  N. 

'"In  re  Stacey,  7  O.  N.  P.  277,  6  P.  155;   In  re  Stacey,  6  O.  Dec.  499. 
O.  Dec.  499;   In  re  Jones,  2  O.  N.  P.         ''"In   re   Ludlow,   4   O.   N.   P.   155, 

190,  2  O.  Dec.  409.  6  O.  Dec.  344;  In  re  Oskamp,  7  O.  N. 

'^Atite,  §  131.  P.  CC5,  5  0.  Dec.  584. 

"»R.  S.,  §  5862;  Converse  v.  Starr,         -'Ante,  §  131. 
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elusion  must  be  in  denial  of  the  right  to  those  opposed  to  the  will  to 
cross-examine  witnesses. 

In  Hamilton  county,  cross-examination  has  been  allowed,  accord- 
ing to  reported  cases."^  In  Cuyahoga  county,  the  court  permitted 
those  adverse  to  the  probate  to  question  the  witnesses,  not  as  a  cross- 
examination  to  controvert  the  evidence,  but  to  elicit  all  the  facts  and 
circumstances  bearing  on  the  execution  of  the  will.^'^^ 

Whenever  a  prima  facie  case  is  not  made  out  upon  the  first  exam- 
ination of  the  witnesses  to  the  will,  then  a  very  searching  examination 
of  not  only  the  witnesses  to  the  will,  but  of  such  other  witnesses  as 
may  be  called  by  those  interested  in  the  probate  should  be  made  to 
sustain  the  will  if  possible,  but  it  certainly  is  not  consistent  that  this 
searching  examination  should  be  conducted  in  the  form  of  cross-ex- 
amination by  those  whose  object  it  is  to  break  down  the  will,  and  thus 
convert  an  ex  parte  proceeding  into  an  adversary  one,  and  give  such 
person  a  chance  to  contest  the  validity  of  a  will  before  the  probate 
court,  and  not  before  a  jury. 

§  133.    How  will  proved,  if  witnesses  unknown,  or  incompetent. — 

If  it  shall  appear  to  the  court,  when  the  will  is  offered  for  probate,  that 
any  witness  thereto  is  gone  to  parts  unknown;  or,  if  the  witnesses 
to  a  will  were  competent  at  the  time  of  attesting  its  execution,  and 
afterwards  became  incompetent,  or  the  testimony  of  any  witness  can 
not  for  any  reason  be  obtained  within  a  reasonable  time,  the  will 
may  be  admitted  to  probate,  and  allowed  upon  such  proof  as  would 
be  satisfactory,  and  in  like  manner  as  if  such  absent  or  incompetent 
witness  were  dead.^"* 

The  death  of  a  witness  merely  changes  the  form  of  the  proof,  and 
permits  secondary  evidence  to  be  introduced  of  the  due  execution  of 
the  will,  which  is  shown  by  proof  of  the  handwriting  of  the  witness ; 
proof  of  the  handwriting  of  the  deceased  witness  is  prima  facie  suffi- 
cient, it  being  presumed  that  he  duly  attested  the  will  in  the  pres- 
ence of  the  testator.^"  Proof  of  the  signature  of  the  subscribing 
witness  has  the  effect  in  law  of  proof  that  the  will  was  duly  acknowl- 

"=  In  re  Ludlow,  4  O.  N.  P.  99,  6         "'  Nickerson    v.    Buck,    12    Gush. 

0.  Dec.  106.  332;   Hobart  v.  Hobart,  154  111.  610, 

"'In  re  Jones,  2  O.  N.  P.  190,  2     45   Am.   St.   Rep.   151;    Robinson  v. 

0.  Dec.  409.  Brewster,   140   111.    649,   33   Am.    St. 

"^R.  S.,  §  5927.  Rep.  265. 
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edgcil  in  the  presence  of  the  witness.^""  And  so,  where  a  witness 
has  become  incompetent  b}'  reason  of  insanity,  or  where  the  witness 
can  not  be  found,  such  secondary  evidence  may  be  offered.  In  addi- 
tion to  proof  of  the  handwriting  of  the  witness,  evidence  as  to  that 
of  the  testator  also  may  be  offered.^'" 

§  134.  Commission  to  take  testimony. — The  court  may  issue  a  com- 
mission, with  the  will  annexed,  directed  to  any  suitable  person  or  per- 
sons to  take  the  deposition  of  any  witness  to  a  will  who  resides  out 
of  the  jurisdiction  of  the  court,  or  who  resides  within  it  and  is  infirm 
and  unable  to  attend  court;  and  every  deposition  so  taken,  certified, 
and  returned  by  any  one  or  more  of  the  persons  named  in  such  com- 
mission shall  be  valid  as  if  taken  in  open  court. ^^* 

§  135.  Admission  to  probate. — If  it  shall  appear  that  such  will 
was  duly  attested  and  executed,  and  that  the  testator,  at  the  time  of 
executing  the  same,  was  of  full  age  and  of  sound  mind  and  memory, 
and  not  under  any  restraint,  the  court  shall  admit  the  will  to  pro- 
bate.^'^  The  degree  of  evidence  taken  to  warrant  the  admission  of 
the  will  to  probate  has  been  sufficiently  discussed  elsewhere.^®" 

§  136.  Filing  and  recording. — Every  will,  when  admitted  to  pro- 
bate, shall  be  filed  at  the  office  of  the  probate  judge,  and  recorded, 
together  with  the  testimony,  by  said  judge  or  his  clerk,  in  a  l)Ook, 
which  shall  be  kept  by  him  for  that  purpose. ^^^ 

§  137.  Certified  copy  as  evidence. — By  statute,  a  certified  copy  of 
the  recorded  will,  with  the  order  of  probate  annexed,  is  made  as  ef- 
fectual in  all  cases  as  the  original  would  be.^*-  Such  copy  is  conclu- 
sive evidence  of  the  validity  of  the  will,  on  the  trial  of  a  collateral 
issue,  between  a  stranger  and  a  devisee  respecting  the  property  de- 
vised.^*' 

^  138.  Eecord  in  other  county  where  real  estate  is  situate. — When 
real  estate  devised  by  will  is  situate  in  any  other  county  than  in  which 

"'  Keyl  v.  Feuchter.  56  O.  S.  424.  '■"  R.  S..  §  5929. 

'"Tynan  v.  Paschal.  27  Tex.  286.  ''^' Ante,    §  131.     Entry,    see    post, 

84  Am.  Dec.  619.  S  708. 

'••'  R.  S.,  §  5928.     Form  of  applica-  ""  R.  S..  §  5930. 

tlon    for    commission,    entries,    etc..  "'- R.  S.,  §  5931. 

see  post,  §§  703.  704.  705.  "'  Brown  v.  Burdick,  25  O.  S.  260. 
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the  will  is  proved,  an  authenticated  copy  of  the  will  and  order  of 
probate  must  be  admitted  to  record  in  the  probate  court  of  such  other 
county,  which  is  of  the  same  effect  and  validity  as  if  probated  in  such 
county.^^* 

§  139.  Uncontested  probate  after  two  years  binding. — If  a  will  is 
not  contested  within  two  years  after  probate  thereof,  it  is  then  un- 
contestable and  forever  binding,  except,  however,  as  to  infants  and 
persons  absent  from  the  state,  or  of  insane  mind,  or  in  captivity, 
which  persons  have  the  same  time  in  which  to  appear  and  contest 
the  will,  after  the  disability  is  removed.^®^  Where  one  person  is  un- 
der two  disabilities,  as  infancy  and  absence  from  the  state,  his  right 
of  action  is  not  barred  until  after  the  expiration  of  the  statutory 
period  after  the  longer  continuing  disability  is  removed.^^*'  If  the 
action  is  saved  to  any  plaintiff,  it  inures  to  the  benefit  of  all  interested 
with  him  in  the  estate.^"  Although  only  part  of  the  persons  inter- 
ested in  the  contest  are  made  parties  thereto,  the  right  of  action  is 
saved  as  to  all  who  are  ultimately  made  parties,  notwithstanding 
some  of  them  are  not  brought  into  the  case  until  after  the  period  of 
limitation  has  expired.^^^  Where  a  will  is  set  aside  at  the  instance 
of  one  heir  who  is  within  the  saving  powers  of  the  statute,  it  is  wholly 
annulled,  and  the  entire  estate  is  distributed.^^^ 

§  140.  Admission  to  probate — Error  from. — The  rule  governing 
the  prosecution  of  proceedings  in  error  being  that  there  must  be  some 
error  which  is  prejudicial,  the  inquiry  would  be.  What  mistake  or 
error  can  occur  in  the  admission  of  a  will  to  probate  which  will  fur- 
nish ground  for  going  up  on  error? 

An  application  for  the  probate  of  a  will  has  been  held  to  be  within 
the  statute  authorizing  error  to  be  predicated  upon  an  order  affect- 
ing a  substantial  right  in  a  special  proceeding.^^^  This  ruling  was 
made  in  a  case  where  error  had  been  prosecuted  from  the  common 
pleas  court  in  refusing  to  admit  a  will  to  probate,  which  had  been 
appealed  to  that  court  from  the  probate    court."^     The    syllabus, 

'"R.  S.,  §  5932.                                  ,  ^^''Meese  v.  Keefe,  10  0.  362. 

^^R.  S.,  §  5933.  ""Missionary    Society    v.    Ely,    56 

^««  Powell  V.  KoeWer,  52  0.  S.  103.  O.  S.  405. 

"'  Powell  V.  Koehler,  52  O.  S.  103.  "'  Missionary    Society   v.    Ely,    56 

"« Bradford  v.  Andrews,  20  O.  S.  0.  S.  405. 
208. 


§    140  OHIO    PROBATE    LAW    AND    PRACTICE.  94 

in  a  later  ease,,  Hollrah  v.  Lasance,"*-  reaJs  as  follows:    "An  order  of 
the  probate  court  admitting  a  jiaper  to  probate  as  a  last  will  and  testa- 
ment  is  not  reviewable  on  petition  in  error,  though  an  order  refusing 
to  admit  such  paper  to  probate  is  reviewable.     (Missionary  Society  v. 
£jyi93  Ji^tinguished  from  Mosier  v.  Harmon. ^^*)'-'    In  the  opinion 
the  court  remarks  that  Missionary  Society  v.  Ely,  supra,  was  distin- 
guished from  Plollrah  v.  Lasance,  supra,  by  the  fact  that  the  order  held 
reviewable  in  ^Missionary  Society  v.  Ely  was  an  order  refusing  to  ad- 
mit an  alleged  will  to  probate.     The  two  cases,  Hollrah  v.  Lasance 
and  Missionary  Society  v.  Ely,  are  distinguishable  from  each  other  in 
that  in  the  latter  case  error  was  prosecuted  from  the  common  pleas 
court,  which  was  the  only  way  under  our  statutes  in  which  the  case 
could  have  been  taken  up,  while  the  former  case,  Hollrah  v.  Lasance, 
was  a  case  where  a  petition  in  error  was  filed  in  the  court  of  common 
pleas  from  an  order  by  the  probate  court  admitting  the  will  to  pro- 
bate, by  a  person  interested  in  resisting  the  will.     We  are  disposed  to 
apply  the  thought  of  Professor  Wambaugh,  adopted  by  Judge  Sum- 
mers, in  State  v.  Smiley,^®'  that  "a  case  is  not  a  precedent  for  any 
proposition  that  was  neither  consciously  nor  unconsciously  in  the  mind 
of  the  court.     *     *     *     If  it  can  be  shown  that,  although  there  was 
deliberation,  a  particular  point  was  wholly  absent  from  the  con- 
sideration of  the  court,  then,  even  though  that  point  is  conceivably 
an  important  one,  the  connection  of  the  decision  with  that  point  is 
not  a  connection  of  effect  and  cause,  but  is  purely  accidental,  and  as  to 
that  point  the  decision  is  no  authoritj-  whatever."     All  the  contin- 
gencies that  may  arise  under  such  a  broad  statement  as  is  contained  in 
the  syllabus  of  Hollrah  v.  Lasance,  supra,  were  not  present  in  the  mind 
of  the  court,  and  so  far  as  appears  from  the  facts  in  the  case,  all  the 
court  had  before  it  in  that  case  was  whether  one  who  is  interested  in 
resisting  the  probate  (for  what  reasons  is  not  apparent)  can  prosecute 
error  from  the  order  of  the  probate  court  admitting  a  lost  will  to 
probate,  the  principal  point  in  controversy  being  whether  the  will  had 
been  in  existence  after  the  testator's  death. 

It  is  perfectly  plain  that  error  could  not  be  prosecuted  under  such 
circumstances,  as  the  fact  whether  the  will  had  been  in  existence  after 
the  death  of  the  testator  raised  the  question  of  the  validity  of  the 

"*63  O.  S.  58.  '**2^  O.  S.  220. 

"»56  O.  S.  405.  "*14  C.  C.  662. 
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will;  if  it  was  not  in  existence  after  death,  the  presumption  is  that 
it  was  revoked.  After  probate  of  such  a  will,  the  question  of  validity 
can  only  be  determined  by  the  exclusive  method  pointed  out  by  the 
statute,  i.  e.,  by  proceeding  to  contest.  If  a  will,  properly  executed, 
is  admitted  to  probate,  error  will  not  lie  from  the  probate  court  to 
review  the  testimony,  but  contest  proceedings  must  bo  instituted. ^^"^ 

Tested  by  the  foregoing  argument  or  reasoning,  the  proposition  of 
law  in  Hollrah  v.  Lasance  is  right.  But  it  is  wrong  in  two  other  re- 
spects. If  all  the  necessary  steps  required  by  law  to  the  probate  of 
the  will  have  not  been  taken,  such  as  that  notice  has  not  been  given, 
then  the  only  way  that  this  error,  if  substantial  and  prejudicial,  can 
be  corrected  is  by  proceeding  in  error ;  and  this  has  been  so  held,  and 
the  case  deciding  it,  Baugarth  v.  Miller,!^^  is  not  overruled  by  Holl- 
rah V.  Lasance,  supra,  the  latter  case  being  law  only  so  far  as  con- 
cerns the  questions  involved  therein,  the  syllabus  of  which  ought  to 
laave  embraced  the  fact  that  the  persons  seeking  to  resist  the  probate 
were  seeking  to  have  the  testimony  reviewed  as  to  whether  the  will 
had  been  in  existence  after  the  testator's  death. 

The  latter  part  of  the  syllabus  in  Hollrah  v.  Lasance,  supra, 
"though  an  order  refusing  to  admit  such  paper  to  probate  is  review- 
able," is  objectionable,  as  the  court  made  it  in  endeavoring  to  dis- 
tinguish it  from  the  case  of  Missionary  Society  v.  Ely,  supra,  which 
was  on  error  from  the  common  pleas  court,  instead  of  probate  court. 
If  the  probate  court  refuses  to  admit  a  will  to  probate  the  remedy  is 
by  appeal.^^^  And  if  persons  do  not  have  notice  of  the  refusal  until 
after  the  time  provided  for  the  appeal,  ten  days,  they  may  repropound 
it.i^^ 

§  141.    Repropounding  will  after  refusal  to  admit  to  probate.— The 

remedy  provided  by  statute-""  for  appeal  from  the  refusal  is  not  ex- 
clusive, but  cumulative;  parties  interested,  who  were  notified  of  the 
application  to  admit  to  probate,  may  repropound  the  will  in  the  pro- 
bate court.-"^  The  practice,  in  this  particular,  was  settled  very  early 
in  this  state,  allowing  parties,  upon  refusal,  to  offer  the  will  again 
at  their  pleasure,  upon  fuller  proof.-"- 

^'^  Hosier  v.  Harmon,  29  0.  S.  220.         '""  In  re  Stacey,  4  O.  N.  P.  143,  6 

1^26  0.  S.  541.  O.  Dec.  142;  Feuchter  v.  Kyle,  48  O. 

^"R.  S.,  §  5934.  S.  357. 

"» Feuchter  v.  Keyl,  48  O.  S.  357.        ="' In  re  Chapman's  Will,  6  0.  149; 

*^R.  S.,  §  5934.  Hunter's  Will,  6  O.  502. 
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§  142.  Appeal  from  refusal  to  admit  will  to  probate. — The  stat- 
ute provide-;  that  iu  case  of  ix-fusal  lo  admit  a  will  to  probate,  any 
person  aggrieved  thereby  may  appeal  from  such  decision  to  the  next 
term  of  the  court  of  common  pleas,  by  filing  notice  of  his  intention  to 
appeal  within  ten  days.-**^  This  provision  is  confined  in  its  applica- 
tion to  the  refusal  by  the  probate  court;  when  an  appeal  is  taken  to 
the  common  pleas,  and  probate  is  there  refused,  no  further  appeal 
can  be  had,  but  it  then  must  be  taken  up  on  error.-"* 

§  143.  Duty  of  judge  on  notice  of  contest. — The  duty  devolves 
upon  the  probate  judge,  by  statute,  whenever  he  receives  from  the 
clerk  of  the  court  of  common  pleas  a  certificate  that  a  petition  has 
been  filed  in  that  court  to  contest  the  validity  of  any  will,  to  transmit 
to  that  court  the  will,  testimony  and  all  papers  relating  thereto,  with 
a  copy  of  the  order  of  probate,  attaching  the  same  together  and  cer- 
tifying the  same  under  the  seal  of  the  court.  Upon  determination 
of  the  contest  proceedings  the  final  judgment,  properly  certified, 
must  be  transmitted  and  deposited  and  remain  in  the  probate  court.^"^ 

4.       FOREIGX. 

Sectiox  Section 

144.  What  is  a  foreign  will?  147.     Admission  to  record. 

145.  Record  of  foreign  will — Effect     148.     Effect  of  admission  to  record. 

of  not  recording  within  the     149.     Powers  of  executor  or  admin- 
limitation,  istrator  under  such  will. 

146.  Proceedings  to  admit  authenti- 

cated copy  to  record. 

§  144.  What  is  a  foreign  will? — A  foreign  will  is  one  executed  by 
a  person  domiciled  in  another  state  or  country.  Some  discussion 
and  cases  are  found  in  other  sections.^"® 

?;■  145.  Record  of  foreign  will — Effect  of  not  recording  within  the 
limitation, — Foreign  wills,  to  be  effective  in  passing  real  estate  lo- 
cated in  another  state  to  a  devisee,  must  be  recorded  in  such  other 
state.     Title  can  not  pass  until  this  is  done.^**^     Such  wills  are  then 

^'  R.  S.,  §  5934.  '"-^  R.  S.,  §  5936. 

"'*  Missionary    Society    v.    Ely,    56  =*>  See  ante,  §  96. 

O.  S.  405;  Keyl  v.  Feuchter,  56  O.  S.  *"  Wilson  v.  Tappan,  6  O.  172;  R. 

424.  S.,  §  5942. 
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as  effective  and  valid  to  vest  title  as  a  domestic  will  duly  probated.^"^ 
We  have  statutory  provisions  pointing  out  the  methods  of  admitting 
to  record  in  this  state  authenticated  copies  of  wills  executed  and 
proved  according  to  the  laws  of  other  states  and  territories,  relative 
to  any  property  in  this  state,  providing  that  such  wills  shall  have 
the  same  validity  in  law  as  wills  made  in  this  state,  in  conformity 
to  our  laws.^"^  Such  wills  should  be  offered  for  record  in  this  state 
within  four  years  from  the  final  probate  and  establishment  thereof 
in  the  other  state.  If  not  so  done,  it  is  provided  that  if  any  one  pur- 
chase any  property  in  this  state  devised  in  such  will,  without  knowl- 
edge of  such  will,  from  any  heir  or  heirs,  or  any  person  not  a  resi- 
dent of  the  state  at  his  death,  the  title  of  such  purchaser  shall 
not  thereafter  be  defeated  by  the  production  of  the  will  of  the  de- 
cedent, unless  the  same  has  been  offered  for  record  here  within  four 
years  from  the  probate  thereof  in  such  other  state. ^^^ 

The  statute  preserves  the  rights  of  persons  under  disabilities  by 
providing  that  the  rights  of  infants,  married  women  or  persons  of 
insane  mind  shall  not  be  concluded  by  any  delay  or  failure  to  record 
such  will  in  this  state  until  two  years  after  their  disabilities  are  re- 
moved.^" 

§  146.    Proceeding  to  admit  authenticated  copy  to  probate. — An 

executor,  or  any  person  interested  in  a  foreign  will,  may  produce  a 
copy  of  the  will  and  probate  thereof,  duly  authenticated,  to  the  pro- 
bate judge  of  the  county  in  which  there  is  any  real  estate  upon  which 
the  will  may  operate.  The  motion  for  admission  of  such  will  is  then 
continued  for  two  months,  and  notice  of  the  filing  of  such  applica- 
tion must  be  given  to  all  persons  interested,  in  some  public  news- 
paper printed  or  in  general  circulation  in  the  county,  at  least  three 
weeks  successively,  the  first  publication  to  be  at  least  forty  days  be- 
fore the  time  set  for  the  final  hearing  of  said  motion. ^^^ 

§  147.  Admission  to  record. — If,  on  hearing,  it  appears  that  the 
instrument  ought  to  be  allowed  in  this  state,  the  court  is  required  to 
order  the  copy  to  be  filed  and  recorded. ^^'     The  proceeding  is  ex  parte, 

=""  Carpenter  v.  Denoon,  29  O.   S.  ''"  R.  S.,  §  5967. 

379;  R.  S.,  §  5940.  ""  R.  S.,  §  5967. 

^'^  R.  S.,  §§  5937,  5938.    For  forms,  ="  R.  S.,  §  5939. 

see  post,  §§  715,  716.  "'R.  S.,  §  5940. 
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and  not  adversarv,  and  the  rcfu^al  by  the  court  to  grant  the  applica- 
tion will  not  operate  as  a  bar  to  the  prosecution  and  allowance  of  a 
second  application  for  the  same  purpose,  on  other  and  different 
proof.-'*  Other  evidence  to  contradict  the  facts  as  to  execution  and 
probate  ouglit  not  to  be  admitted;  the  record  should  not  be  imivached 
collaterally,  but  should  have  the  same  effect  when  offered  in  evidence 
here  that  it  has  in  the  state  where  made.^^'^^  A  will  executed  in  a 
foreign  country,  while  temporarily  residing  there,  in  conformity  to 
our  laws,  is  a  domestic  will,  but  when  it  is  impossible  to  present  the 
original  will  for  probate,  as,  for  instance,  a  will  executed  in  Germany 
and  written  in  a  book  of  wills,  an  authenticated  copy  may  be  ad- 
mitted in  its  place.-"' 

§  148.  Effect  of  admission  to  record. — Such  wills  and  the  probate 
and  record  thereof,  when  admitted  to  record  in  this  state,  have  the  same 
force  and  effect  as  if  they  had  been  originally  proved  and  allowed, 
except  as  to  wills  of  aliens,  which  can  not  Ix-  eft'ective  or  operative  in  a 
different  manner  from  what  they  would  have  been  if  originally  proved 
and  allowed  in  this  state.-^" 

§  149.  Powers  of  executor  or  administrator  under  such  will. — 
'^Mien  foreign  wills  are  admitted  to  record  in  this  state,  our  courts 
may  grant  letters  testamentary  thereon,  or  letters  of  administration 
with  the  will  annexed,  and  the  estate  found  in  this  state  may  be  ad- 
ministered and  settled  thereunder.  Such  executor  or  administrator 
has  the  same  power  to  sell  and  convey  the  real  and  personal  estate 
by  virtue  of  the  will,  or  the  law,  as  other  executors  or  administrators 
have  under  the  law.-''* 


"*Barr  v.  Closterman,  3  0.  C.  C. 

="'  In  re  Faber.  5  0.  Dec.  575. 

441. 

='^  R.  S..  §  5940. 

""Barr  v.  Closterman.  2  0.  C.  C. 

■■"»R.  S.,  §  5941. 
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CHAPTER  lY. 

LOST^    SPOLIATED    OR    DESTROYED    WILLS. 

Section  Sectiox 

150.  What    is    a    spoliated    will? —     152.     Course    of    procedure — Notice 

The  statute.  of  application. 

151.  Has     the     probate     court    ex-     153.     Examination  of  witnesses. 

elusive  jurisdiction  to  admit     154.     How    lost    or    spoliated     will 
such  wills  to  probate?  may  be  probated. 

155.     Effect  of  will  so  established. 

§  150.  What  is  a  spoliated  will? — The  statute, — The  Ohio  stat- 
ute^ provides  for  the  admission  to  probate  of  a  will,  which  is  shown 
to  have  been  (1)  properly  executed,  and  (2)  not  revoked  at  the  death 
of  the  testator,  when  the  same  has  been  (1)  lost,  (2)  spoliated  or  (3) 
destroyed,  (a)  subsequently  to  the  death  of  the  testator;  or  (b),  after 
the  testator  has  become  incapable  of  making  a  will,  by  reason  of  in- 
sanity, when,  lastly,  the  will  can  not  be  produced  in  court  in  as  full, 
ample  and  complete  manner  as  other  wills.  There  are  eight  points 
to  be  observed  and  remembered  in  connection  with  spoliated  wills: 
(1)  Was  the  will  properly  executed?  (2)  it  must  have  been  unre- 
voked at  the  death  of  the  testator;  (3)  it  must  be  lost,  or  (4)  spoli- 
ated, or  (5)  destroyed;  (6)  it  must  have  been  lost,  spoliated  or  de- 
stroyed subsequently  to  testator's  death,  or  (7)  after  he  has  become 
insane;  (8)  and  the  will  must  be  so  it  can  be  brought  into  court  in  a 
full  and  complete  form.  These  are  the  eight  requisites  of  a  spoliated 
will. 

§  151.  Has  the  probate  court  exclusive  jurisdiction  to  admit  such 
wills  to  probate  ? — The  court  of  common  pleas  formerly  had  the  power 
to  admit  all  wills  and  testaments  to  probate,  and  to  grant  administra- 
tion, and  to  hear  and  determine  all  cases  of  probate  and  testamentary 
nature.^     Formerly,  in  England,  the  courts  of  chancery  exercised 

*  R.  S.,  §  5944.  ^  Hunter's  Will,  6  O.  501. 
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jurisdiction  to  establish  lost  wills,  but  this  was  only  after  the  parties 
had  failed  to  obtain  adequate  redress  at  law.  As  early  as  the  year 
1687,  says  one  author,  we  find  instances  of  lost  wills  and  lost  deeds 
proved  in  equity  upon  parol  evidence.^  It  has  been  held  in  Cali- 
fornia that  a  court  of  equity  has  jurisdiction  to  establish  a  lost  will, 
but  that  it  has  no  jurisdiction  to  admit  it  to  probate;  that  applica- 
tion for  that  purpose  must  be  directly  to  the  probate  court.*  The 
Ohio  statute  provides  that  the  probate  court  shall  have  full  power 
and  authority  to  admit  such  wills  to  probate.  The  query  arises 
whether  or  not  a  proper  construction  of  the  language  of  this  pro- 
vision confers  upon  the  probate  court  the  exclusive  jurisdiction  over 
both  the  establishment  of  and  admission  to  probate  of  lost  or  spoli- 
ated wills,  or  do  courts  of  equity  still  have  power,  notwithstanding  this 
provision  of  the  statute,  to  entertain  certain  causes  merely  to  hear 
the  evidence  and  establish  lost,  spoliated  or  destroyed  wills?  It  has 
been  held  in  one  state  at  least,  under  a  statute  conferring  upon  pro- 
bate courts  exclusive  jurisdiction  of  the  estate  of  a  decedent,  that  no 
will  should  be  valid  until  allowed  in  a  probate  court,  and  that  this 
provision,  which  merely  vests  such  court  with  exclusive  jurisdiction 
generally  over  the  estate  of  a  decedent,  without  further  mention  of 
the  subject  of  spoliated  wills,  divests  the  court  of  chancery  of  its 
jurisdiction  to  establish  lost  wills.''  The  Ohio  statute,  conferring  as 
it  does,  full  power  and  authority  to  admit  any  last  will  and  testament 
which  has  been  properly  executed,  and  which  has  been  lost  and  de- 
stroyed subsequently  to  the  death  of  the  testator,  confers  upon  the 
probate  court  precisely  the  same  powers  which  were  formerly  exer- 
cised by  the  courts  of  chancery.  The  question  came  up  in  Ohio  as 
early  as  1846,  whether  the  court  of  chancery  under  the  then  existing 
law  and  constitution  of  the  state  could  entertain  jurisdiction  in  this 
class  of  cases.  Under  a  statute  granting  to  "a  court  of  common  pleas 
*  *  *  power  to  examine  and  take  the  proof  of  wills,  grant  letter- 
testamentary  thereon,  and  to  hear  and  determine  all  causes  of  probate 
and  testamentary  nature,"  it  was  held  that  a  court  of  chancery  could 
not  entertain  jurisdiction  to  set  up  and  establish  a  lost  will,  but  that 
such  jurisdiction  rested  with  the  court  of  common  pleas  as  probate 
courts."     It  was  stated  by  Wright,  J.,  in  Hunter's  Case,''  commenting 

'Underbill  Wills,  §  207.  "Morningstar  v.  Selby,  15  O.  345, 

'  McDaniel  v.  Pattison.  98  Cal.  86.  363» 

'McCormick   v.    Jernigan,    110   N.  '6  0.  501. 
C.  406. 
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upon  the  articles  of  the  constitution,  that  they  indicate  "a  determina- 
tion to  keep  the  ecclesiastic,  common  law,  and  chancery  jurisdiction 
as  separate  and  distinct  as  our  judicial  system  will  permit."  And 
again,  that  the  probate  of  a  will  belongs  neither  to  the  common  law 
nor  to  equity  jurisdiction  conferred  upon  the  court  of  common  pleas, 
but  appertains  to  ecclesiastic  jurisdiction  of  the  English  courts, 
which  is  especially  conferred  upon  our  court  of  common  pleas  as 
courts  of  probate'. 

There  is  no  doubt  but  that  the  probate  courts  in  determining  the 
questions  as  to  the  loss,  spoliation  or  destruction  of  a  will  do  exercise 
equitable  powers,  because  under  the  old  systems  of  procedure  it  was 
onlv  courts  of  chancery  that  could  exercise  this  power,  and  there  is  no 
doubt,  therefore,  that  our  probate  courts  are,  in  the  exercise  of  this 
power,  governed  or  guided  by  precisely  the  same  principles  of  law 
and  the  same  rules  of  evidence  as  were  the  courts  of  chancery  under 
the  former  practice. 

§  152.  Course  of  procedure — Notice  of  application. — Much  the 
same  procedure  is  pursued  in  the  admission  of  lost,  spoliated  or  de- 
stroyed wills  to  probate  as  in  the  case  of  other  wills.  It  is  made  the 
duty  by  statute  of  the  parties  seeking  to  prove  such  will  to  give  a 
written  notice  to  all  persons  whose  interest  it  may  be  to  resist  the 
probate,  and  who  reside  in  the  county  where  the  testator  resided 
at  the  time  of  his  death,  or  to  their  agent  or  attorney,  five  days 
before  the  day  on  which  proof  is  to  be  made,^  or  notice  must  be  given 
by  publication  in  a  newspaper  printed  in  the  county  thirty  days 
before  the  date  set  for  hearing  such  proof.^  This  notice  must  be 
given  in  the  precise  manner  prescribed  by  statute,  for  otherwise  it 
would  be  error."  It  has  been  claimed  that  where  there  is  no  person 
or  persons  residing  in  the  county  where  the  testator  last  lived  it  is 
not  necessary  to  give  any  notice.  But  this  is  not  the  proper  con- 
struction to  be  placed  upon  the  statute,  for  it  provides  that  notice 
must  be  given  to  those  residing  in  the  county,  or  that  notice  must 
be  given  by  publication.  That,  as  it  seems  to  us,  simply  means  that 
the  party  must  either  give  the  written  notice  to  some  person  in- 
terested and  residing  in  the  county,  or  that  notice  by  publication  must 
be  given,  and  this  is  the  construction  placed  upon  the  statute  by 
the  courts.^^ 

*R.  S.,  §  5945.  1"  Miller   v.   Bengart,    1   W.   L.   B. 

'R.  S.,  §  5945.  126. 

"  Baugarth  v.  Miller,  26  O.  S.  541. 


§    153  OHIO    I'KOBATE    LAW    AND    I'lJACTICE.  103 

§  153.  Examination  of  witnesses. — Tlie  statute  makes  it  the  ilnty 
of  the  court  to  examine  the  witnesses  to  the  lost  or  spoliated  will, 
and  such  other  witnesses  as  any  other  person  interested  in  having 
the  same  admitted  to  probate  may  desire  to  come  before  the  court. '- 
This  testimony  is  to  be  reduced  to  writing  as  in  other  cases.  This 
forbids  the  examination  of  any  Avitnesses  summoned  on  behalf  of 
any  persons  who  are  opposed  to  the  admission  of  the  will  to  probate, 
and  the  same  question  arises  in  this  connection  as  does  under  the 
statute  relating  to  the  admission  of  wills  to  probate  which  have  not 
been  lost  or  destroyed.  This  question  has  been  elsewhere  discussed 
and  notliinu'  fnrtlicr  will  l)e  added  berc.^"' 

§  154.  How  lost  or  spoliated  will  may  be  probated. — If  the  court, 
upon  the  proof  and  hearing,  bo  satisfied  that  such  last  will  and  testa- 
ment was  duly  executed  in  the  mode  provided  by  the  law  in  force  at 
the  time  of  its  execution,  that  the  contents  thereof  are  substantially 
proved,  and  that  the  same  was  unrevoked  at  the  death  of  the  testa- 
tor, and  has  been  lost,  spoliated  or  destroyed  subsequent  to  the  death 
of  the  testator,  or  his  becoming  incapable,  it  is  the  duty  of  the  court 
to  find  and  establish  the  contents  of  the  will  as  nearly  as  the  same  can 
be  ascertained,  and  cause  the  same  and  the  testimony  taken  in  the 
case  to  he  recorded  in  his  court;  and  in  any  case  in  which  a  will 
has  been  or  may  liereafter  be  lost,  spoliated,  destroyed,  mislaid  or 
stolen,  after  the  same  has  been  duly  admitted  to  probate,  but  be- 
fore it  has  been  recorded,  the  cotirt,  upon  notice  being  given,  as  pro- 
vided in  section  55J45,  to  persons  whose  interest  it  may  be  to  resist 
the  probate  and  record  of  the  will,  may  hear  testimony,  and,  if  satis- 
fied that  the  contents  of  the  will  have  been  substantially  proved,  record 
the  same  as  tlius  i)roven,  whieji  reeord  will  have  all  the  force  and  effect 
as  a  record  of  tlie  ori.trinal  will.'* 

ij  155.  Effect  of  will  so  established. — The  contents  of  any  last  will 
and  te.<tanient  so  louiid,  established  and  admitted  to  probate,  as  afore- 
said, will  be  as  eti'eetual  to  pass  real  and  ])ersonal  estate  and  for  all 
other  purposes  as  il'  the  original  will  had  been  admitted  to  probate 
and  record,  according  to  the  ])rovisions  of  this  chapter,  and  such  last 
will  and  testament  will,  in  all  respects,  be  governed  by  the  laws  in 
force  relating  to  other  wills,  not  only  as  relates  to  the  contents  of  th* 
same,  but  in  all  other  matters.'^ 

"R.  S.,  §  5946.  "R.  S.,  §  5947. 

'*Ante,  §§  131,  132.  '' R.  S.,  §  5948. 
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§  156.    Something  of  the  origin  and  history  of  nuncupative  wills. — 

The  origin  and  histon'  of  nunc-upative  wills  will  throw  light  upon 
their  meaning  as  fonnd  in  our  statutes,  especially  upon  the  condi- 
tions and  circumstances  under  which  they  may  be  made,  as  our 
statute  merely  prescribes  the  requisites  for  the  formal  execution 
and  probate  thereof,  using  the  term  "made  in  last  sickness."  The 
subject  was  considered  in  the  court  of  errors  in  ISTew  York  in  Prince 
V.  Hazleton/  the  opinions  of  Chancellor  Kent  and  Woodworth,  J., 
being  replete  with  an  historical  discussion.  "In  ignorant  ages  there 
was  no  other  way  of  making  a  will  but  by  words  or  signs;  reading 
was  so  rare  an  accomplishment  in  the  earliest  ages  of  the  common 
law  that  it  conferred  great  privileges,  and  the  person  who  possessed 
it  was  entitled,  under  the  name  of  benefit  of  clergy,  to  an  exemption 
from  civil  punishment."  8o  in  very  early  times  in  some  localities 
lands  were  allowed  to  pass  by  means  of  nuncupative  wills.  Under 
such  a  rule,  however,  there  was  great  opportunity  for  fraud,  and  so 
the  right  was  curtailed  and  confined  to  narrower  limits,  giving 
effect  to  a  nuncupative  will  only  in  extremis,  or  in  cases  where  in 
extreme  and  dangerous  sickness  the  testator  had  neither  time  nor 
opportunity  to  make  a  written  will.     Chancellor  Kent,  in  the  case 

^  20  Johnson  502,  11  Am.  Dec.  307. 

(103) 
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above  referred  to,  after  reviewing  the  English  cases  and  opinions 
of  English  writers,  came  to  the  conclusion  that  the  true  sense  and 
meaning  of  a  nuncupative  will  under  the  English  law  was  that  such 
a  will  is  not  good,  unless  it  be  luade  by  a  testator  when  he  is  in 
extremis,  or  overtaken  by  sudden  and  violent  sickness  and  has  not 
time  or  opportunity  to  make  a  written  will.  He  says  that  there  is 
a  very  close  analogy  between  such  wills  and  a  gift  upon  the  death- 
bed, or  a  donatio  causa  Diortis,  which  is  defined  in  Hedges  v.  Hedges,* 
in  the  very  terms  of  a  nuncupative  will. 

Woodworth,  J.,  in  a  dissenting  opinion  in  Prince  v.  Hazelton,  supra, 
takes  a  different  view  as  to  the  meaning  of  nuncupative  wills,  con- 
tending that  they  were  derived  from  the  civil  law,  and  that  neither 
last  sickness  nor  any  sickness  was  necessary  to  give  it  validity.  But 
the  views  expressed  by  Chancellor  Kent  have  been  generally  adopted 
in  this  country — that  it  is  a  will  made  in  extremis.^ 

§  157.  Statute  in  this  state. — A  nuncupative  will  is  "an  oral  will 
declared  by  a  testator  before  witnesses  and  afterwards  reduced  to 
writing,"  and  it  must  be  made  in  extremis.*  The  statute  in  this  state 
determines  in  what  case  a  nuncupative  will  may  be  made.  It  pro- 
vides that  a  verbal  will,  made  in  last  sickness,  shall  be  valid  in  re- 
spect of  personal  estate,  if  reduced  to  writing  and  subscribed  by  two 
competent  disinterested  witnesses  within  ten  days  after  the  speaking  of 
the  testamentary  words,  and  if  it  be  proved  by  the  witnesses  that  the 
testator  was  of  sound  mind  and  memory,  and  not  under  any  re- 
straint, and  called  upon  some  one  present  at  the  time  the  testamentary 
words  were  spoken  to  bear  testimony  to  the  disposition  as  his  will.* 

§  158.  "Made  in  last  sickness,"  meaning  of. — The  rule  adopted  by 
the  English  decisions  beyond  question  was  that  nuncupative  wills 
were  such  as  were  made  in  extremis,  or  after  the  testator  had  no 

'  Prec.   Ch.   269.  and   others,  his  neighbors,  to  bear 
="  Wiley's  Estate,  187  Pa.  St.  82,  67  witness    to    his    last    will,    and    de- 
Am.  St.  Rep.  569,  note  p.  572,  and  dareth    by   word    what   is   his   last 
cases  there  cited.  will."     Perkins,  §  476. 

'See    Schouler   Wills,    §    361.     A        » R.  S.,  §  5991.     Under  prior  stat- 

nuncupative  will  is  properly  made  ute   a   nuncupative   will   could    dis- 

when  the  testator  "lieth  languishing  pose  of  real  estate.     Gillis  v.  Weller, 

for  fear  of  sudden  death,  dareth  not  10  0.  463;  Ashworth  v.  Carleton,  12 

to  stay  the  writing  of  his  testament,  O.    S.    381.    For    forms,    see    post, 

and,   therefore,   prayeth   his   curate  §  718. 
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opportunity  to  make  a  written  will.  The  statutes  in  Ohio  and  some 
of  the  other  states,  in  making  provision  for  nuncupative  wills,  use  the 
term,  "made  in  last  sickness."  The  same  construction  of  this  lan- 
guage has  not  been  adopted  by  all  the  courts,  there  being  stubborn 
conflict  upon  the  question.  The  point  of  difference  is  as  to  the 
ability  or  opportunity  of  the  testator  to  reduce  his  will  to  writing. 
There  is  even  dispute  among  our  courts  as  to  what  the  English  rule 
was,  but  as  to  that  I  think  it  must  be  conceded  that  the  majority 
opinion  of  Chancellor  Kent,  in  Prince  v.  Hazleton/  expresses  the 
correct  doctrine  of  the  common  law.  In  a  comparatively  recent 
case,  Scaife  v.  Emmons,'^  Justice  Simmons,  speaking  for  the  court, 
very  properly  said  that  the  great  and  decided  weight  of  authority 
is  in  favor  of  the  propositions  announced  by  the  trial  judge,  which 
were:  "And  the  words  'last  sickness,'  as  used  in  the  statute  of  this 
state,  mean  last  extremity.  The  extremity  must  be  such  that  the 
party  speaking  them  is  overtaken  by  so  sudden  or  violent  a  sickness, 
or  at  least  alters  his  wishes  so  shortly  before  his  death,  that  there 
is  no  convenient  time  or  opportunity  to  have  reduced  his  words  to 
writing  and  executed  a  formal  will."^  Last  sickness  does  not  mean 
a  long  continued  illness,  during  which  there  may  be  opportunity  to 
make  a  written  will.'' 

This  is  in  accord  with  the  English  law  as  shown  by  the  earlier 
and  leading  American  case.  Prince  v.  Hazleton,^**  but  such  a  rule 
strictly  enforced  would  operate  rather  harshly  under  certain  condi- 
tions and  circumstances  in  cases  where  a  will  is  made  in  the  last 
sickness,  but  where  the  testator  might,  after  speaking  the  testamentary 
words,  become  able  to  reduce  his  will  to  writing.  '  The  authorities 
holding  to  the  opinion  that  an  oral  will  made  in  last  sickness,  though 

^20  Johns.  502.  Carroll  v.  Bonham,  42  N.  J.  Eq.  625; 

'84  Ga.  619,  20  Am.  St.  Rep.  383.  Ellington    v.    Dillard,    42    Ga.    378; 

^Scaife  v.  Emmons,  84  Ga.  619,  20  Donald  v.  Unger,  75  Miss.  294;  Winn 

Am.  St.  Rep.  383,  citing  the  majority  v.   Bob,   3   Leigh   140,   23   Am.   Dec. 

cases.  Prince  v.  Hazleton,  20  Johns.  258;   Dorsey  v.  Sheppard,  12  Gill  & 

502,  11  Am.  Dec.  307;  Yarnall's  Will,  J.  192.  37  Am.  Dec.  77. 

4  Rawle  46,  26  Am.  Dec.  115;  Werk-  'Donald   v.  Unger,   75   Miss.  294; 

heiser  V.  Werkheiser,  6  W.  &  S.  184;  Sadler    v.     Sadler,     60     Miss.     251; 

Boyer  v.  Prick,  4  Watts  &  S.  357;  Yarnall's  Will,  4  Rawle  46,  26  Am. 

Sykes    v.    Sykes,    20    Am.    Dec.    40,  Dec.  115;   Carroll  v.  Bonham,  42  N. 

note;    Hans   v.    Palmer,    21   Pa.    St.  J.  Eq.  625;  O'Neill  v.  Smith,  33  Md. 

296;    O'Neill  v.  Smith,  33  Md.  569;  569. 

Reese  v.  Hawthorn,  10  Gratt.  548;  '"20  Johns.  502. 
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there  is  opportunity  to  reduce  it  to  writing,  is  valid,  point  to  Prince  v. 
Hazleton,  ttupni.  as  a  ease  decided  by  a  mere  majority  of  the  court,  one 
court  contending,  as  did  Justic-e  Woodworth,  that  at  common  law 
it  was  not  esa^ntial  to  the  validity  of  a  nuncupative  will  that  the 
testator  should  have  been  ill  at  all,  and  that  "last  sickness"  had  no 
technical  meaning  at  the  time  of  the  passage  of  the  statute." 

The  Georgia  supreme  court  makes  some  very  pertinent  and  reason- 
able observations  concerning  the  validity  of  such  wills  to  the  effect 
that  "it  is  impossible,  in  the  very  nature  of  things,  to  lay  down  a 
fixed  and  unvarying  rule  as  to  what  length  of  time  may  elapse  be- 
tween the  dictation  of  the  will  and  the  death  of  the  testator:"  that 
a  person  "might  nuike  an  oral  will  and  within  a  few  minutes  after 
doing  so  become  insensible  and  remain  so  for  days,  or  even  weeks, 
before  death  ensued,  and  finally  die  without  having  returned  to  con- 
sciousness. In  a  case  like  this  the  will  would  undoubtedly  be  valid. 
On  the  other  hand,  a  person  in  a  dying  condition  might  go  through  the 
form  of  making  a  nuncu])ative  will  and  live  only  a  few  hours  there- 
after, and  yet  the  will  would  not  be  valid  if  it  also  appeared  that  a 
scrivener  was  presiMit  ready  to  reduce  the  will  to  writing,  and  there 
was  ample  time  for  so  doing,  nothing  to  prevent  it,  and  still  the  testa- 
tor deliberately  declined  to  have  this  done.'"'- 

Part  of  the  foregoing  is  reasonable  and  ])art  not.  The  courts  are 
not  called  upon  to  a])i)ly  the  doctrine  by  the  foot-rule  measure.  One 
may  make  an  oral  will  in  the  last  sickness  and  linger  from  three  days 
to  a  week,  and  possil)ly  have  time  and  oi)])ortnnity.  and  even  cajjac- 
itv.  to  reduce  the  will  to  writing,  and  yet  il  may  he  considered  liest 
not  to  disturb  the  party,  or  it  may  be  injurious  to  him  to  go  through 
the  formality  of  reducing  the  will  to  writing  and  signing  it  regularly, 
in  which  case  there  is  no  opportunity  to  reduce  it  to  writing.  It 
would  seem  that  a  reasonalde  application  of  the  rule  of  Prince  v. 
Hazleton,  supra,  the  leading  American  case,  which  is  followed  by  a 
majoritv  of  our  courts,  will  not  operate  harshly.  The  cases  sus- 
taining the  opposite  view  are  cited  in  ihc  note.^^ 

^  159.  What  passes  by  such  will. — At  common  law,  personal 
prop<'rtv  could   l)e  dispose<l  of  verliaily.     'i'liis   was  changed   by  the 

"Harrington   v.   Stees,  82   111.   50,  25  Am.  Rep.  290;  Nolan  v.  Gardner, 

25   Am.   Rep.   290.  7  Heisk.  215;  Johnston  v.  Glasscock, 

'=  Bellamy  v.  Peeler.  9G  Ga.  4C7.  2  Ala.  218. 
'=  Harrington   v.   Stees,  82   III.  50, 
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statute  of  frauds,  Avhich  required  every  disposition  of  property  in 
this  way  to  be  by  writing,  witnessed  and  executed  in  form  prescribed 
by  the  statute.  The  statute  of  frauds  excepted  from  its  terms  "any 
soldier  lieing  in  actual  military  service,  or  any  mariner  being  at 
sea.""  The  statute  provides  for  the  devolution  of  personalty  only 
by  such  wills. 

§  160.  Admitted  to  probate — Within  what  time  ? — The  will  must 
be  admitted  to  j^robate  within  six  months  after  the  death  of  the 
testator.  After  the  expiration  of  six  months  from  the  testator's 
death  a  nuncupative  will  can  not  be  probated.^^  Except  as  to  limita- 
tion of  time  a  nuncupative  will  must  be  probated  in  the  same  manner 
and  with  like  proceedings  as  other  wills.  It  can  be  contested  the 
same  as  though  it  were  a  written  will.^'' 

§  161.  Character  of  proof. — Nuncupative  wills,  it  has  been  said, 
"though  tolerated,  are  by  no  means  favorites  of  the  law."  Much 
more  is  requisite  to  the  due  proof  of  such  wills  than  of  a  written  one. 
The  statute  places  certain  restrictions  upon  the  right  to  make  them. 
The  factum  of  a  nuncupative  will  requires  to  be  proved  by  evidence 
more  strict  than  is  required  to  prove  that  of  a  written  one  in  every 
particular.  It  must  be  shown  by  the  clearest  and  most  indisputable 
testimony  that  the  instrument  offered  contains  the  true  substance  and 
import  of  the  testator's  words. ^^  Such  wills  "demand  strictness  of 
proof  in  all  essential  points;"  each  requisite  of  the  statute  must  be 
complied  with,  and  it  must  be  shown  that  "there  were  present,  not  only 
the  animus  testandi,  but  also  the  intent  and  mind  to  nuncupate. "^^  It 
is  impossible  that  there  be  any  requirement  as  to  any  particular  form. 
Any  words  that  express  a  clear  intention  to  pass  property,  however 
imperfectly  expressed,  will  be  deemed  sufficient.^"  It  will  be  sufficient 
if  it  is  shown  that  the  words  are  substantially  those  uttered  by  the  tes- 
tator at  the  time  of  making  the  will.-'- 

"McCune    v.    House,    8    O.    144;  78  111.  287;   Wiley's  Estate,  187  Pa. 

Schouler  Wills,  §§  361,  862,  363  and  St.  82,  67  Am.  St.  Rep.  569. 

364.  ^«  Scaife  v.  Emmons,  84  Ga.  619,  20 

"R.  S.,  §  5992.  Am.    St.   Rep.   383;    Wiley's   Estate, 

"Bolles  V.  Harris,  34  O.  S.  38.  187  Pa.  St.  82,  67  Am.  St.  Rep.  569. 

"  Yarnall's  Will,   4   Rawle   46,   26  '"  W^eir  v.  Chidester,  63  111.  455. 

Am.   Dec.   115;    Morgan   v.   Stevens,  -"  Bolles  v.  Harris,  34  0.  S.  38. 


§  16^^ 
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§  162.  Witnesses  must  be  called  to  bear  witness. — The  requirement 
of  the  statute  that  the  person  making  a  verbal  Avill  must  call  upon 
some  person  present,  at  the  time  the  testamentary  words  are  spoken, 
to  bear  testimony  to  said  disposition  as  his  will/^  must  be  strictly 
complied  with.  It  is  not  necessary  that  any  particular  form  be 
adopted,  it  being  sufficient  if  the  testator  convey  to  those  present  that 
he  desires  to  make  an  oral  disposition  of  his  personal  property,  and 
that  they  are  to  bear  witness  thereto.-- 

§  163.  Number  of  witnesses  required,  and  their  competency. — 
There  must  be  two  disinterested  witnesses  to  verbal  wills.-^  There 
is  nothing  in  the  statute  as  to  whether  these  witnesses  should  both  be 
present  at  the  same  time  when  the  testamentary  words  are  spoken, 
but  the  reasonable  construction  would  certainly  be  that  both  wit- 
nesses should  be  present,  and  this  has  so  been  considered  in  other 
states.-*  The  statutory  requirement  that  ''if  a  devise  or  bequest  is 
given  to  a  person  who  is  a  witness  to  a  will,  and  the  will  can  not 


=^R.  S.,  §  5991. 

=  Wiley's  Estate,  67  Am.  St.  Rep. 
577,  note,  citing  Estate  of  Grossman, 
75  111.  App.  224;  Long  v.  Foust,  109 
N.  C.  114,  and  other  cases;  Arnett 
V.  Arnett,  27  111.  247,  81  Am.  Dec. 
227.  The  following  words,  uttered 
by  one  who  has  been  told  by  a  phy- 
sician that  his  time  is  short  and 
that  if  he  has  any  word  to  leave 
he  had  better  say  it  now:  "I  was  to 
be  married  next  Thursday.  Tell  my 
folks  to  give  M.  J.  W.,  my  intended, 
one  thousand  dollars  of  my  money," 
will  not  operate  as  a  nuncupative 
will.  This  is  not  a  testamentary  dis- 
position, because  it  is  a  direction  to 
his  folks  to  pay  the  sum  out  of  his 
own  money,  and  because  those  about 
him,  although  they  heard  him 
speak  the  words,  were  not  called 
upon  to  witness  them  or  that  such 
persons  understood  the  words  to  be 
the  words  of  a  will.  Seever  v.  Seev- 
er,  2  C.  C.  R.  298,  quoting  the  fol- 
lowing from  Redfleld  Wills:  "The 
provisions  of  the  statute  in  regard 


to  nuncupative  wills  have  been 
strictly  enforced  by  the  courts,  and 
they  have  generally  adopted  a  rigid 
and  strict  construction  in  regard  to 
them;"  and  the  following  from  the 
same  author:  "It  must  appear  that 
all  of  the  requirements  of  the  law 
have  been  fully  complied  with,  such 
as  the  rogatis  testium,  or  calling 
upon  the  witnesses  to  bear  testi- 
mony of  the  act;"  and  the  following 
from  Jarman:  "Nuncupative  wills 
are  not  favorites  with  the  law.  It 
is  desirable,  therefore,  that  the 
factum  of  such  will  should  be  strict- 
ly proven  to  conform  to  the  legal 
i-equirements  for  such  a  will;  testa- 
mentary capacity  and  the  animus 
testandi,  at  the  time  of  the  alleged 
nuncupation,  must  be  shown  by  the 
clearest  and  most  undisputable  testi- 
mony." 

"R.  S.,  §  5991. 

='Yarnairs  Will.  4  Rawle  40.  26 
Am.  Dec.  115.  See  67  Am.  St.  Rep. 
576.  note. 
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otherwise  be  i^roven  tlian  by  the  testimony  of  such  witness,  the  de- 
vise or  bequest  shall  be  void  and  the  witness  shall  be  competent  to 
give  testimony  of  the  execution  of  the  will,  in  like  manner  as  if  such 
bequest  or  devise  had  not  been  made,"'^  applies  to  the  witness  to  a 
written  will  only.  It  has  no  application  to  a  nuncupative  will.  If 
a  nuncupative  will  is  signed  by  one  witness,  who  is  a  legatee  thereun- 
der, and  the  other  witness  is  the  wife  of  such  legatee,  the  husband  is  not 
a  competent,  disinterested  witness,  and  the  will  is  not  valid.  Both 
witnesses  must  be  competent  and  disinterested,  and  one  who  is  a 
witness  and  interested  therein  can  not  take  advantage  of  section  5925 
of  the  Eevised  Statutes.^® 

^"'R.  S.,  §  5925.  man,  27  Me.  27;  Morton  v.  Ingram, 

=»Vrooman  V.  Powers,  47  O.  S.  191;     11  Ired.    (N.  C.)   368;   Workman  v. 
Schouler  Wills  351;  Patten  v.  Tall-     Dominick,  3  Strobh.  589. 
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S  164.  What  the  probate  court  has  to  do  with  the  construction  of 
wills. — The  power  to  construe  a  will  is  an  exercise  of  equitable  Juris- 
diction, and  may  be  called  into  exercise  in  different  ways.  This  power 
is  not  inherent  in  probate  courts  and  consequently  can  be  exercised  by 
such  courts  only  where  it  is  either  expressly  or  impliedly  conferred.^ 
In  this  state  that  court  does  not  express  such  jvirisdiction  expressly,  ))ut 
may  impliedly  exercise  such  jurisdiction  whenever  it  is  necessary  to 
exercise  power  which  is  delegated  to  it.-  It  seems  reasonable  to  say 
that  it  may  exercise  equitable  jurisdiction,  by  virtue  of  its  incidental 
power  in  carrying  out  some  of  the  precepts  with  regard  to  the  opera- 
tion of  wills,  in  guiding  or  controlling  the  conduct  of  those  whose 
duties  it  may  be  to  carry  out  the  provisions  of  a  will.  For  example, 
an  executor  in  the  settlement  of  an  estate  may  have  encountered  a 
doubtful  point  in  a  will,  but  instead  of  taking  the  regular  course  for 
obtaining  the  construction  of  the  will,  assumes  the  responsibility 
of  acting  upon  his  own  judgment  or  upon  that  of  his  counsel,  and 
settles  the  estate  accordingly.  For  instance,  it  may  not  have  been 
clear  whether  certain  property  would  or  would  not  pass  under  a 
residuary  clause ;  yet  the  executor  has  actually  acted  upon  the  theory 
that  it  does,  and  paid  the  money  out  in  that  way.  Wlien  he  files  his 
account  some  of  the  heirs  may  take  exceptions  to  it.  The  court  must 
hear  the  exceptions  and  pass  on  the  account,  deciding  whether  or  not 
the  executor  has  paid  the  money  out  according  to  the  terms  of  the 
will,  and  in  passing  upon  that  question  the  court  must  undoubtedly 
construe  the  terms  of  the  will  so  as  to  determine  whether  it  is  cor- 
rectly done  or  not. 

This  question  has  not  been  passed  upon  in  Ohio,  but  has  in  another 
state  under  similar  statutes.  Section  6400  of  our  statute  provides 
that :     "All  questions,  except  those  arising  in  criminal  actions  and 

'Chadwick  v.  Chadwick,  6  Mont.  -Ante,  §§  10,  11;  Gilliland  v.  Sel- 
573,  13  Pac.  385.  lers,  2  0.  S.  223. 
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proocodings,  unless  otherwise  provided  bv  law,  shall  be  delrrniiii^d 
by  the  probate  judge,  unless,  in  his  discretion,  he  shall  order  the 
same  to  be  tried  by  a  jury  or  referred,  as  provided  for  references  in 
the  court  of  common  pleas."  The  section  conferring  exclusive  juris- 
diction upon  the  probate  court  provides  that  tlie  probate  court  shall 
have  exclusive  jurisdiction:  "3.  To  direct  and  control  the  conduct 
and  to  settle  the  accounts  of  executors  and  administrators,  and  to 
order  the  distribution  of  estates."^ 

It  is  otherwise  provided  by  section  G202  that:  "Any  executor, 
administrator,  guardian,  or  other  trustee,  may  maintain  a  civil  action 
in  the  court  of  common  pleas  against  the  creditor,  legatee,  distribu- 
tee, or  other  parties,  asking  the  direction  or  judgment  of  the  court 
in  any  matter  respecting  the  trust,  estate  or  property  to  bo  admin- 
istered, and  the  rights  of  the  parties  in  interest,  in  the  same  manner 
and  as  fully  as  was  formerly  entertained  in  courts  of  chancery ;  and  in 
ease  any  executor,  administrator,  guardian,  or  other  trustee,  after 
being  requested  in  writing  by  any  creditor,  legatee,  distributee  or  other 
party  in  interest  to  bring  such  action,  fail  for  thirty  days  so  to  do, 
the  creditor,  legatee,  distributee,  or  other  party  making  such  request, 
may  institute  the  same."  This,  then,  is  the  method  pointed  out  for 
the  executor  to  have  questions  involving  the  construction  of  a  will  de- 
termined. This  action  may  be  maintained  only  in  cases  where  a  trust 
is  involved,  or  where  the  executor  has  some  duty  to  perform  in  car- 
rying out  the  provisions  of  a  will.  The  suit  will  not  be  entertained 
to  construe  a  will  upon  a  state  of  facts  which  has  not  arisen,  nor 
upon  a  matter  which  is  future  and  uncertain.'*  The  action  can  not 
be  brought  for  the  mere  purpose  of  obtaining  the  opinion  of  the  court 
upon  the  construction  of  a  will  where  no  trust  is  involved.  Hence 
we  see  that  there  may  be  many  instances  arise  where  the  executor 
could  not  in  fact  bring  an  action  under  this  section,  because  the  ques- 
tion would  only  be  in  anticipation,  and  has  not  arisen.  It  may  only 
arise  after  the  act  has  been  done;  that  is,  after  the  executor  has  as- 
sumed the  responsibility  and  has  acted,  and  then  it  certainly  must  be 
that  there  is  no  power  but  the  probate  court  to  determine  whether  or 
not  the  executor  has  acted  in  strict  conformity  with  the  will  or  not; 
and  this  may  of  necessity  involve  the  construction  of  the  will,  and  the 
action  can  only  arise  upon  exceptions  to  the  account.  Again,  the 
rule  being  that  only  matters  involving  trusts  can  be  entertained,  it 

'R.  S.,  §  524.  'Kinkead  Code  Pleading,  §  1213; 

Chase  v.  Isherwood,  1  O.  N.  P.  31. 
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may  be  because  of  this  fact  that  matters  of  the  construction  of  a  will 
may  come  up  in  the  probate  court. 

The  probate  court  is  given  power  to  order  distribution  by  our  stat- 
ute; but  in  making  that  order,  to  what  extent  may  the  court  go  in 
determining  the  future  action  of  the  executor?  Such  future  action 
of  the  executor  may  depend  entirely  upon  conflicting  provisions  of 
the  will.  In  earlier  cases  in  New  York,.Bevan  v.  Cooper/*^  it  was 
said:  "When  in  good  faith  an  executor  resists  the  charging  of  a 
legacy  upon  residuary  estates  in  his  hands,  and  shows  that  there  exists 
a  real  question  of  fact  or  of  law  in  liis  refusal  to  allow  it,  the  jurisdic- 
tion of  the  surrogate  ceases,  or  has  not  attached.  It  is  for  the  ap- 
jDropriate  court  of  law  or  equity  to  adjudicate  upon  the  matter.  When 
determined  there,  the  surrogate  may  go  on  with  the  accounting,  or 
whatever  other  proceeding  was  before  him  when  the  action  arose." 
Later  decisions  in  New  York,  however,  depart  somewhat  from  this 
view,  saying  that  the  surrogate  has  power  to  pass  upon  the  construc- 
tion of  the  will  where  the  right  to  a  legacy  depends  upon  a  construc- 
tion of  the  will,  which  must  be  determined  before  a  decree  of  dis- 
tribution can  be  made,  and  that  this  power  can  be  exercised  upon  a 
final  accounting  only,  when  all  the  parties  who  may  be  affected  by  the 
adjudication  are  before  the  court. ^  It  would  hardly  seem  that  the 
latter  view  of  the  New  York  cases  is  the  one  that  would  be  applicable 
to  the  practice  in  Ohio.  The  section  of  the  Ohio  probate  code  pro- 
vides that  the  probate  court  may  "direct  and  control  the  conduct  and 
settle  the  accounts  of  executors";  but  that  under  this  provision  a 
probate  court  can  direct  the  future  conduct  of  executors  with  refer- 
ence to  doubtful  matters  involving  questions  of  trust  and  the  con- 
struction of  wills  is  probably  not  what  is  meant.  The  section  does 
not  contemplate  that  an  executor  may  appeal  to  the  probate  court 
for  direction  as  to  his  future  course  when  it  involves  the  construction 
of  a  will.  As  already  stated,  the  probate  court  can  only  pass  upon 
acts  involving  the  terms  of  the  will  which  have  been  already  per- 
formed, when  they  appear  in  an  account  filed ;  and  in  doing  so  the 
court  measures  such  acts  for  the  purpose  of  determining  whether  law- 
ful or  not  by  the  provisions  of  the  will  and  the  law.  If  the  executor 
has  adopted  a  construction  of  the  will,  and  paid  out  money  accord- 

*a.l2  N.  Y.  317.  479,  492;   In  re  Verplanck,  91  N.  Y. 

"Woerner   Am.   Law   of  Adm.,   p.     439,  450. 
352,  citing  Riggs  v.  Cragg,  89  N.  Y. 
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ingly,  and  some  interested  party  does  not  agree  with  that  construc- 
tion, he  may  file  exceptions  to  the  account,  and  the  probate  judge 
must  decide  the  question.  But  such  cases  are  not  likely  to  arise,  be- 
cause an  executor  would  hardly  assume  such  responsibility  where 
there  is  very  great  doubt  as  to  what  course  he  should  pursue,  and  run 
the  risk  of  personal  loss  to  himself. 

We  are  therefore  concerned  more  particularly  with  the  action 
which  the  executor,  administrator,  guardian  or  other  trustee  may 
prosecute  in  the  probate  court  to  obtain  the  construction  of  a  will.* 
This  statute  has  already  been  quoted.  The  action  is  regarded  as  a 
civil  action,  and,  as  already  stated,  it  is  an  appeal  to  equity  jurisdic- 
tion, and  can  not  be  maintained  where  there  is  no  trust  involved.^ 
An  executor,  or  he  failing  so  to  do,  a  creditor,  distributee,  or  other 
party,  may  institute  the  suit.  But  it  has  been  said  that  an  heir  who 
is  hostile  to  a  will  can  not  maintain  the  action.'' 

The  petition  in  this  case  must  aver  the  appointment  of  the  ex- 
ecutor, or,  if  brought  by  one  other  than  a  trustee,  it  must  allege  a 
request  made  of  the  executor  to  bring  an  action  and  a  refusal  on  his 
part.  A  copy  of  the  will  should  be  attached  to  the  petition,  and 
then  the  clauses  in  dispute  should  be  set  forth  therein.  It  cuds 
with  a  prayer  asking  that  the  defendants,  who  are  all  the  heirs  and 
legatees,  be  requested  to  answer  and  set  up  any  claims  they  may  have 
under  the  will,  and  that  the  court  may  give  judgment  and  direction 
in  regard  to  the  true  construction  of  said  clauses,  and  as  to  what 
plaintiff's  duties  are  in  the  premises,  and  for  all  proper  relief.  A 
summons  is  issued  as  in  other  actions.  The  defendants  may  file  an- 
swers setting  forth  any  matters  going  to  show  any  particular  con- 
struction. The  court  will  not  interfere  with  the  discretion  of  the 
executor,  nor  take  the  place  of  counsel  to  act  as  general  legal  adviser 
to  the  administrator  or  other  fiduciary  respecting  his  official  duties.' 
This,  briefly,  is  the  mode  pointed  out  for  tlic  prosecution  of  an  action 
to  construe  a  will. 

All  that  remains  is  the  application  of  the  rules  governing  the  con- 
struction of  wills,  which  are  so  numerous  that  it  would  ])e  impossible 
and  impracticable  within  the  compass  of  this  volume  to  treat  of  them 
extensively.  "^Tiat  we  have  done  is  to  set  forth  the  rules  for  their 
construction  and  to  determine  the  estates  created  by  them,  in  order 

•R.  S.,  §  6202.  "Chipman  v.   Montgomery,   63   N. 

'Collins  v.  Collins.  19  O.  S.  468;     Y.  221. 
Chase  v.  Isherwood,  1  O.  N.  P.  31.  •  Woerner  Am.  Law  of  Adm.  354. 
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that  the  practitioner  and  court  will  have  a  discussion  from  an  Ohio 
standpoint  to  aid  them  in  the  practical  part  of  the  work  connected 
with  administration  of  estates  under  wills,  whether  resort  has  to  be 
had  to  a  higher  court  for  construction  or  not. 

§  165.  Construction  of  wills — General  discussion. — A  study  of  the 
rules  of  construction  and  interpretation  of  wills,  as  found  in  the  text- 
books and  in  the  decided  cases,  impresses  the  thoughtful  mind  that 
the  attempt,  upon  the  part  of  the  living,  to  tie  up  their  estates  in 
such  a  way  that,  when  dead,  their  wishes  in  respect  of  the  same  shall 
control,  has  been  fruitful  of  litigation.  The  decisions  in  this  state 
upon  this  subject  have  been  many,  but  a  careful  consideration  of  all 
of  them,  in  the  light  of  the  particular  will  in  controversy,  in  each 
case  discloses  that  our  courts  have  been  steadfast  in  gradually  dis- 
carding the  old  technical  and  iron-clad  forms  of  law  in  order  to  get 
at  the  wish  and  intent  of  the  testator.  While  the  language  of  deeds 
is  construed  more  liberally  than  formerly,  yet  at  the  present  day 
more  precision  of  language  is  required  in  writing  them  than  is  re- 
quired in  writing  wills.  This  may  be  due  to  the  fact  that  wills  are 
more  often  written  by  testators  themselves.  But,  no  difference  how 
much  latitude  the  law  gives  in  the  language  employed  in  writing 
them,  still  rules  of  law  are  required  for  their  correct  interpretation. 
Because  in  the  countless  numbers  of  wills  that  are  written,  no  two 
are  alike,  or  carry  with  them  the  same  attendant  facts  and  circum- 
stances, great  care  should  be  used  in  applying  to  their  interpretation 
even  the  well-recognized  and  long-established  rules  for  their  con- 
struction. The  writer  has  attempted  in  this  chapter  to  digest  and  ar- 
range all  the  rules  of  law  deduced  by  our  courts  in  this  state  for  the 
interpretation  of  the  wills  which  came  before  them  for  adjudication. 
In  a  great  many  cases  it  was  found  impossible,  because  of  the  fact 
that  courts  tried  to  get  at  the  intent  of  the  will,  to  deduce  therefrom 
particular  rules.  In  such  cases,  for  clearness,  so  much  of  the  facts 
in  each  case  as  tends  to  illustrate  the  precise  point  decided  has  been 
attempted  to  be  given.  It  is  to  be  regretted,  on  the  one  hand,  that 
the  subject  of  wills  has  been  so  prolific  in  litigation ;  and,  on  the  other 
hand,  that  part  of  the  law  relating  thereto,  which  endeavors  at  all 
times  to  respect  the  wishes  of  the  dead,  is  to  be  commended.  An- 
other feature  of  the  law  in  regard  to  the  construction  of  wills  is  that, 
without  family  dissension,  a  suit  may  be  brought  in  the  court  of  com- 
mon pleas,  asking  it  to  construe  the  will  in  controversy. 
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In  making  use  of  the  rules  for  the  construction  of  wills,  the  fol- 
lowing, from  an  eminent  judge  of  this  state,  in  Brasher  v.  Marsh/" 
is  well  worthy  of  consideration:  ''The  rule  for  construing  the 
language  of  a  will  is  less  rigid  than  it  is  in  regard  to  any  other  in- 
strument. It  is  not,  necessarily,  to  be  viewed  technically,  and  with 
strict  grammatical  accuracy,  but  sensibly  and  liberally,  in  order  to 
give  effect  to  intention.  In  whatever  language  an  intended  dispo- 
sition is  expressed,  if  the  disposition  itself  be  not  unlawful,  it  must 
follow  the  ascertained  intent.  The  value  of  the  rules  of  construc- 
tion, when  confined  to  their  proper  office,  can  not  be  overestimated. 
They  are  to  be  resorted  to  as  a  means  to  aid  in  arriving  at  the  inten- 
tions of  the  testator,  but  never  to  be  adhered  to  when  such  adherence 
would  thwart  the  obvious  intent  when  gathered  from  the  whole  will. 
The  same  remarks  may  be  made  in  regard  to  particular  cases.  They 
are  to  be  used  as  aids  in  the  investigation,  and,  assuming  their  in- 
trinsic soundness,  their  just  weight  will  be  in  proportion  to  their 
analogical  completeness.  Where  the  essential  data  do  not  corre- 
spond— e.  g.,  the  terms  of  the  will,  the  subject-matter  and  the  ma- 
terial relations  and  surroundings  attending  the  cases — it  will  not  do 
to  make  one  case,  unquestioned,  the  standard  for  the  decision  of  an- 
other. And,  while  too  strongly  stated  for  entire  accuracy,  yet  there 
is  much  force  in  the  language  of  Justice  Wilmot,  that  'every  case 
stands  upon  the  evidence  of  the  intention  of  the  testator,  arising  out 
of  each  will.  In  questions  of  intention,  cases,  unless  they  coincide 
in  words  and  every  other  circumstance,  never  assist,  but  perplex  the 
exposition.  A  will  is  the  picture  of  a  man's  mind;  and  one  may  as 
well  look  at  the  picture  of  one  man  to  know  the  j^erson  of  another 
as  to  look  at  the  will  of  one  mind  to  know  the  mind  of  another.'  "^° 

When  it  is  understood  that  the  construction  of  any  one  will  is 
determined  to  a  large  extent  by  its  own  ])cculiar  facts,  the  a])])arent 
contradiction  in  many  of  the  decisions  in  Ohio  will  be  understood. 
In  many  cases  in  the  following  sections  of  this  chapter  there  are 
cases  seemingly  opposed  to  each  other,  but  when  all  of  the  facts  are 
known  and  understood  in  respect  of  each  )i;nii(ular  case,  there  need 
be  no  conflict. 

"a  15  O.  S.  103.  — a    construction    that   prefers   sub- 

"  It    was    said    by    Thurman,    J.,  stance  to  mere  form — wills  need  it 

that   of   all    instruments   that   need  most.      Thompson    v.    Thompson,    4 

the  benefit  of  a  liberal  construction  O.  S.  333. 


117  CONSTRUCTIOX    AXD   OPERATION    OF    WILLS.  §    166 

§  166.  Intention  of  testator  to  govern. — The  rule  most  frequently 
employed  in  the  construction  of  Avills  is  that  the  intention  of  the 
testator  must  prevail.  This  is  a  rule  that  is  universal,  and  is  of  so 
much  importance  as  to  be  spoken  of  as  the  "polar  star"  and  the 
^'guiding  star"  in  determining  the  interpretation  of  wills.  N'o  mat- 
ter how  indefinitely  the  terms  of  the  Avill  may  be  expressed,  the  in- 
tention of  the  testator,  when  ascertained,  must  control,^^  and  this  in- 
tention must  be  ascertained  by  the  terms  of  the  will,  together  with 
the  application  thereof  to  the  subject-matter  and  all  the  other  at- 
tendant and  surrounding  circumstances.^-  Though  the  intention  of  the 
testator  controls  in  the  construction  of  wills,  nevertheless,  this  in- 
tention will  never  be  permitted  to  override  positive  rules  of  law,  as, 
for  instance,  the  intention  of  the  testator  may  be  clear  in  an  attempt 
to  establish  a  perpetuity  in  violation  of  the  statute.  This  the  law 
will  never  permit;  it  is  upon  the  principle  that  the  testator  may 
choose  his  language  in  making  a  will,  but  he  can  not  make  a  rule  of 
law.^^  An  .intention  may  be  gathered  from  the  words  of  the  will. 
If  the  words  are  technical,  they  are  to  be  construed  in  a  technical 
sense.  This  technical  sense  of  words,  however,  should  be  disregarded, 
if  from  the  whole  instrument  there  is  disclosed  a  contrary  sense  or  in- 
tention.^* And  it  is  competent  for  a  court  to  put  a  restricted  sense 
upon  words  when  it  is  necessary  to  do  so  to  effectuate  the  testator's 
intention.^"'  The  terms  of  a  will  should  not  be  construed  technically, 
but  liberally,  and  not  with  a  strict  reference  to  grammatical  ac- 
curacy.^*' Words  are  to  be  construed  according  to  their  ordinary, 
natural  and  legal  signification.  They  may,  however,  be  construed  in 
a  different  sense,  when  the  will,  as  a  whole,  shows  the  testator  to  have 
employed  that  different  sense. ^^  In  the  use  of  the  foregoing  proposi- 
ti Decker  v.  Decker,  3  0.  157;  King  "Carter  v.  Reddish,  32  O.  S.  1. 
V.  Beck,  15  O.  559;  Brasher  v.  Marsh,  Where  land  is  devised  to  A,  an  in- 
15  0.  S.  103;  Townsend  v.  Townsend,  fant  son  of  the  testator,  in  general 
25  O.  S.  477;  Linton  v.  Laycock,  33  terms,  and  the  devise  is  followed  by 
O.  S.  128;  Lessee  of  Williams  v.  an  habenduvi,  "during  his  natural 
Veach,  17  O.  171.  life,  and  to  his  heirs,"  together  with 

1^  Brasher  v.  Marsh,  15  0.  S.  103.         a  limitation  over  to  certain  nieces 
"  King  V.  Beck,  15  O.  559.  and  nephews,  in  case  A  should  die 

"  Townsend  v.  Townsend,  25  O.  S.     within     age     and     without     lawful 
477.  issue,  the  word  "heirs'"  in  the  haben- 

"  Stevenson    v.    Evans,    10    O.    S.     dum  will  be  consti'ued  as  a  word  of 
307.  limitation,  enlarging  the  life  estate 

1"  Thompson  v.  Thompson,  4  O.  S.     to  a  defeasible  estate  in  fee-simple, 
333.  if  such  construction  be  conformable 
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tions  of  law  set  forth  in  this  section,  courts  should  not  be  enslaved 
by  technical  rules  of  construction  in  determining  the  intent  of  the 
testator.^® 

§  167.  Whole  will  must  be  construed  together. — That  the  whole 
will  should  be  construed  together  is  but  a  part  of  the  rule  of  inten- 
tion as  set  forth  in  the  last  section.  The  intention  of  the  testator 
can  not  be  ascertained  by  a  single  word  or  clause,  or  paragraph.  No 
isolated  passage  therein  should  be  made  to  have  a  controlling  effect." 
By  the  whole  will  is  meant  the  will  and  whatever  codicils  there  may 
be  thereto.^" 

1^  168.  SuiTounding  circumstances  at  the  time  of  making  the 
will. — Still  another  rule  of  intention  is  that  the  will  must  be  con- 
strued in  the  light  of  all  the  surrounding  circumstances  of  the  testator 
at  the  time  of  making  the  will.  Among  these  surrounding  and  attend- 
ant circumstances  are  the  nature  and  extent  of  his  property,  the  con- 
dition of  his  family,  the  persons  entitled  to  his  bounty,  and  the  like.-^ 

§  169.    Presumption  that  testator  did  not  intend  to  die  intestate 

as  to  any  of  his  property. —  Another  rule  controlled  by  the  intention 
of  the  testator  has  been  expressed  as  follows:  A  testator  is  never 
presumed  to  die  intestate  as  to  any  part  of  his  estate,  to  which  his 
intention  seems  to  have  been  directed,  and  a  court  of  equity  will  put 
such  a  construction  upon  equivocal  words  as  to  prevent  such  a  re- 
sult.^^  The  rule  will  not  be  applied  if  the  language  of  the  will  is  not 
of  equivocal  import.-^ 

to  the  general  scope  of  the  will,  and  -Starling  v.   Price,  16  O.   S.  29; 

the  apparent  scheme  of  the  disposi-  Negley  v.  Gard,  20  O.  310;    Collier 

tlon,  and  consistent  with  all  the  oth-  v.  Collier,  3  O.  S.  369. 

er    dispositions    of    the    will;     and  -'Thompson  v.  Thompson.  4  0.  S. 

where  a  different  construction  would  333;   Parker  v.  Parker,  13  O.  S.  95; 

leave  the  fee  of  the  premises  undis-  Townsend    v.    Townsend,    25    O.    S. 

posed  of,  in  the  event  of  A's  death,  477. 

without    issue,    after    becoming    of  --'  From  Collier  v.  Collier,  3  0.  S. 

full  age.     Carter  v.  Reddish,  32  O.  369;  Davis  v.  Corwine,  25  O.  S.  668; 

S.  1.  Gillen  v.  Kimball,  34  O.  S.  353;  Gil- 

"  Starling  v.  Price,  16  O.  S.  29.  pin  v.  Williams,  17  O.  S.  396;   Col- 

"  Lessee  of  Williams  v.  Veach,  17  ston  v.  Bishop,  1  0.  C.  C.  460.     The 

O.  171;  Edwards  v.  Rainier,  17  O.  S.  heir  is  to  be  favored  in  the  applica- 

597;   Carter  v.  Reddish,  32  O.  S.  1;  tion  of  this  rule.    See  Bane  v.  Wick, 

Starling    v.     Price,    16    O.     S.     29;  6  O.  S.  13. 

Decker  v.  Decker,  3  0.  157.  "Gilpin  v.  Williams,  17  0.  S.  396; 
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§  170.  Rule  as  to  inconsistent  clauses  in  a  will. — If  two  bequests 
in  a  will  are  absolutely  inconsistent,  the  later  will  prevail.^*  This 
rule  is  not  applied  where  the  two  inconsistent  parts  of  the  will  can  be 
so  construed  as  to  be  reconciled  or  to  effectuate  the  intention  of  the 
testator.-^  A  clause  in  a  will  giving  an  absolute  estate  to  one  per- 
son, followed  immediately  by  another  giving  to  a  second  person  a 
remainder  in  the  same  property,  does  not  create  such  a  repugnancy 
or  inconsistency  as  to  prevent  the  two  bequests  being  construed  to- 
gether. In  such  case,  the  intent  of  the  will  seeming  to  give  the  por- 
tions of  the  same  property  to  each,  the  former  bequest  will  be  re- 
garded as  a  devise  of  a  life  estate  with  a  remainder  therein  to  the 
person  to  whom  is  given  the  second  bequest.-''  There  may  be  a  re- 
pugnancy in  a  word  or  a  clause  in  a  will  which,  by  being  stricken 
out,  will  harmonize  the  inconsistency.  The  repugnancy  must  arise 
on  the  face  of  the  will.  It  can  not  be  supplied  by  extraneous  proof. 
The  court  can  strike  out  a  word  or  clause  of  this  kind  and  harmonize 
absolute  inconsistencies.  Upon  this  subject  it  was  said  in  Davis  v. 
Boggs:-'  "We  are  compelled  either  to  eliminate  the  phrase,  'in 
trust  only,'  or  else  to  eliminate  from  the  will  its  reasonableness,  its 
good  sense,  and  the  harmony  and  consistency  of  its  several  parts. 
These  words  out,  and  all  is  plain.  With  them  in,  the  will  is  a  riddle. 
The  maxim  that  a  remainder  can  not  he  engrafted  on  a  fee  is  a 
truism  resulting  from  adjudications  made  in  cases  where  blunders 
like  the  one  here  supposed  have  been  committed,  and  where  a  con- 
sequent repugnancy  has  resulted.  Inconsistent  estates  in  the  same 
property  were  apparently  devised.  In  one  part  of  the  will,  or  viewed 
from  one  standpoint,  the  testator  seemed  to  have  intended  an  abso- 
lute fee  in  the  first  devisee,  wliile  in  another  part  of  the  will,  or  viewed 
from  a  different  standpoint,  he  seemed  to  intend  a  remainder  in  fee 
to  a  second  devisee.  Both  intentions  can  not  be  carried  out.  Either 
both  the  apparent  devises  must  be  declared  void  for  uncertainty,  or 
else  one  or  other  must  be  rejected  or  modified.  The  latter  alterna- 
tive has  invariably  been  adopted  by  the  courts.     The  cases  under  this 

Alexander  v.  Mendenhall,  32  W.  L.  Young  v.  Mclntyre,  3  O.  499;  Coon- 

B.  173  (Green  county  court  of  com-  rod  v.  Coonrod,  6  0.  115. 

mon  pleas).  =^ Baxter  v.  Bowyer,  19  O.  S.  494. 

^' Young   V.    Mclntyre,   3    0.    499;  See  also  Howe  v.  Fuller,  19  O.  51; 

Coonrod  v.  Coonrod,  6  O.  115;  Park-  Hull  v.  Hull,  16  O.  C.  C.  688,  9  Cir. 

er  V.  Parker,  13  0.  S.  95.  D.  19. 

==^  Parker  v.  Parker,  13  0.  S.  95;  -"'20  O.  S.  550. 
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lioad,  accord in<rl\,  arrange  themselves  into  two  classes — those  where 
the  present  estate  is  left  to  stand  as  a  fee-simple  and  the  remainder 
is  rejected,  and  those  where  the  remainder  is  left  to  stand  and  the 
present  estate  is  cut  down  to  a  life  interest.  I  can  not  better  sum- 
marize the  rules  by  which  the  courts  seem  to  have  been  guided  in 
both  classes  of  cases,  as  I  understand  those  rules,  than  In-  saying  that 
we  arc  to  discriminate  in  favor  of  the  estate,  or,  rather,  the  inten- 
tion which  the  will,  taken  in  all  its  parts,  most  strongly  supports. 
It  is  simply  a  question  of  the  probable  meaning  to  be  decided  in  the 
light  of  all  that  appears  in  the  will.  The  leading  case  of  the  last 
mentioned  class,  where  the  fee-si mj)le  estate  was  cut  down  to  a  life 
interest  and  the  remainder  permitted  to  stand,  is  that  of  Smith  v. 
Bell.-^*  There  the  language  of  the  bequests  to  the  wife,  by  itself 
considered,  clearly  imported  an  absolute  title.  The  ])equest  was  ex- 
pressed to  be  'for  her  own  use  antl  benefit,  and  disposal  ahsolutehj,' 
and  yet  the  court  held  tliat  enough  appeared  I'lsewhere  in  the  will  to 
show  that  the  testator  meant  to  give  her  only  a  life  estate."  Indeed, 
it  is  unquestioned  that  our  courts  have  the  i)ower  to  restrain  or 
modify  the  language  of  a  will  to  make  its  terms  consistent  witli  each 
other.  A  will  which,  upon  its  face,  is  open  to  two  constructions — 
one  consistent  witli  tlie  law  and  tlie  otlicr  opposed  to  it — may  l)e 
given  a  construction  by  the  court  consistent  with  the  law;  or,  if  one 
construction  will  give  effect  to  the  entire  instrument,  and  another 
only  a  part  of  it,  the  former  may  lie  adopted.-'^  If  a  will,  in  a  for- 
mer clause,  makes  a  devise  in  terms  that  are  clear  and  decisive,  and 
Ijeyond  any  doubt,  the  devise  can  not  be  cut  down  l)y  a  later  clause 
about  which  there  may  l)i'  sonic  doubt.  In  order  that  the  later  clause 
may  prevail  it  must  be  in  terms  as  clear,  decisive  and  beyond  any  doubt 
as  the  terms  of  the  devise  with  which  it  is  absolutely  repugnant  or 
inconsistent.-" 

J;  171.  General  rules  of  construction. — Tlie  following  genenil  rules 
of  construction  by  Jarinan  have  been  followed  by  the  courts  gen- 
erally: 

(a)  A  will  of  real  eslale,  uliere\i'i-  made,  and  in  whatever  lan- 
guage written,  is  construed  according  to  the  law  of  the  place  or  coun- 

"a  6  Peters  68.  Pendleton    v.    Bowler,    27    W.    L.    B. 

-'Pruden  v.  Pruden,  14  O.  S.  251.     313. 
"Collins  V.  Collins.  40  O.  S.  353; 
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try  in  which  the  property  is  situate,  but  a  will  of  personalty  is  gov- 
erned l)y  the  law  of  the  (lomicik\ 

(/;)  Technical  words  are  not  very  necessary  to  give  effect  to  any 
species  of  disposition  in  a  will. 

(c)  The  construction  of  a  will  is  the  same  at  law  as  in  equity, 
the  jurisdiction  of  eacli  l)eing  governed  hy  the  nature  of  the  subject, 
though  consequences  may  differ. 

(d)  A  will  speaks,  for  some  purposes,  from  the  ])eriod  of  its  ex- 
ecution, and  for  others,  from  the  death  of  the  testator,  but  never  oper- 
ates until  the  latter  period. 

(e)  The  heir  is  not  to  be  disinherited  without  an  express  de- 
vise or  necessary  implication,  such  implication  importing  not  natural 
necessity,  but  so  strong  a  probability  that  an  intention  to  the  con- 
trary can  not  be  supposed. 

(/■)  Merely  negative  words  are  not  sufficient  to  exclude  the  title 
of  the  heir  or  next  of  kin.  There  must  be  an  actual  gift  to  some 
other  definite  oliject. 

{(/)  All  parts  of  a  will  are  to  be  construed  in  relation  to  each 
other,  and  so  as,  if  possil)le,  to  form  one  consistent  whole,  l)ut  where 
several  parts  are  absolutely  irreconcilable,  the  latter  must  prevail. 

(/(,)  Extrinsic  evidence  is  not  admissible  to  alter,  detract  from 
or  add  to  the  terms  of  a  will. 

(i)  Nor  is  it  admissible  to  vary  the  meaning  of  words,  and  there- 
fore to  attach  a  strained  and  extraordinary  sense  to  a  particular  word, 
in  an  instrument  executed  ])y  the  testator,  in  which  the  same  word 
occurs  in  that  sense. 

(/)  But  the  court  will  look  at  the  circumstances  under  which 
the  devisor  made  his  will  as  to  the  state  of  his  family,  his  property 
and  the  like. 

(1-)  In  general,  implication  is  admissible  only  in  the  absence  of, 
and  not  to  control,  an  express  disposition. 

(/)  An  express  and  positive  devise  can  not  be  controlled  by  the 
reason  assigned,  or  by  subsequent  ambiguous  words,  or  by  inference 
and  argument  from  other  parts  of  the  will. 

(m)  The  inconvenience  or  absurdity  of  a  devise  is  no  grounds 
for  varying  the  construction,  where  the  terms  of  it  are  unambiguous, 
nor  is  the  fact  that  the  testator  did  not  foresee  all  the  consequences 
of  his  disi)osition  a  reason  for  varying  it.  But  where  the  intention 
is  obscured  ])y  conflicting  expressions,  it  is  to  be  sought  rather  in  a 
rational  and  consistent  than  an  irrational  and  inconsistent  purpose. 
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(n)  Rules  of  construction  can  not  be  strained  to  bring  a  devise 
within  the  rules  of  law,  but  it  seems  that  where  the  will  admits  of  two 
constructions,  that  is  to  be  preferred  which  will  render  it  valid. 

(o)  Favor  or  disfavor  to  the  object  ought  not  to  influence  the 
construction. 

(p)  Words  in  general  are  to  lie  takin  in  their  ordinary  and 
grammatical  sense,  unless  a  clear  intention  to  use  them  in  another 
sense  can  be  collected,  and  that  other  can  be  ascertained.  And  they 
are  in  all  cases  to  receive  a  construction  which  will  give  to  every  ex- 
pression some  effect,  rather  than  that  one  that  will  render  any  of  the 
expressions  inoperative ;  and  of  the  two  modes  of  construction  that  is 
to  be  preferred  which  will  prevent  a  total  or  even  partial  intestacy. 

(q)  "Where  a  testator  uses  technical  words,  he  is  presumed  to 
employ  them  in  their  legal  sense,  unless  the  context  clearly  indicates 
the  contrary. 

(r)  Words  occurring  more  than  once  in  a  will  shall  be  presumed 
to  be  used  always  in  the  same  sense,  unless  a  contrary  intention  ap- 
pear from  the  context,  or  unless  the  words  be  applied  to  a  different 
subject. 

(s)  Words  and  limitations  may  be  transposed,  supplied  or  re- 
jected, where  warranted  by  the  immediate  context,  or  the  general 
scheme  of  the  will,  but  not  merely  on  a  conjectural  hypothesis  of  the 
testator's  intention,  however  reasonable,  in  opposition  to  the  plain 
and  obvious  sense  of  the  language  of  the  instrument. 

(t)     Words  which  it  is  obvious  are  miswritten' may  be  corrected. 

(u)  The  construction  is  not  to  be  varied  by  events  subsequent  to 
the  execution,  but  the  court,  in  determining  the  meaning  of  particu- 
lar expressions,  will  look  to  possible  circumstances  in  which  they 
might  have  been  called  upon  to  affix  a  signification  to  them. 

(v)  Several  independent  devises,  not  grammatically  connected, 
or  united  by  an  expression  of  a  common  purpose,  must  be  construed 
separately  and  without  relation  to  each  other.  There  must  be  an 
apparent  design  to  connect  them. 

(w)  Where  a  testator's  intention  can  not  operate  to  its  full  ex- 
tent, it  shall  take  effect  as  far  as  possible. 

(x)  The  testator  is  rather  to  be  presumed  to  calculate  on  the  dis- 
positions of  his  will  taking  effect  than  the  contrary,  and,  accordingly, 
a  provision  for  tlie  death  of  devisees  will  not  be  considered  as  in- 
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tended  to  provide  exclusively  for  lapse,  if  it  admits  of  any  other  con- 
struction.^" 

§  172.  After-acquired  property  to  pass  by  will,  when. — Any  es- 
tate, right,  or  interest,  in  lands  or  personal  estate  or  other  property 
acquired  by  the  testator  after  the  making  of  his  will,  will  pass  there- 
by, in  like  manner,  as  if  held  or  possessed  at  the  time  of  the  making 
of  the  will,  if  such  clearly  and  manifestly  appears  by  the  will  to  have 
been  the  intention  of  the  testator. ^^  A  contract  which  a  court  of 
equity  will  enforce  will,  under  sweeping  words  in  a  will,  be  passed 
by  it,  but  the  contract  must  be  in  existence  at  the  time  of  the  making 
of  the  will ;  so  where  all  of  testator's  lands  have  been  devised  in  pay- 
ment of  his  debts,  lands  afterwards  purchased  under  contract  pre- 
vious to  the  will  will  pass;  so  an  equity  may  be  devised;  and  so  a 
devise  of  a  lot,  which  the  testator  was  in  possession  of  at  the  time 
of  making  the  will,  on  a  verbal  contract  of  purchase,  and  for  which 
he  afterwards  took  a  deed.^^ 

It  has  been  said  that  one  who  makes  a  will  rarely,  if  ever,  intends 
to  die  intestate  as  to  his  property;  and  when  he  makes  a  will  dispos- 
ing of  all  his  propert}^,  and  afterwards,  before  his  death,  converts  his 
estate  into  another  form  of  property,  it  is  no  interference  with  the 
testator^s  intention  to  hold  that  the  new  property  in  its  changed 
form  must  pass  according  to  the  terms  of  the  will.^^  And  provi- 
sions of  a  will  clearly  indicating  an  intention  to  dispose  of  all  of 
testator^s  real  and .  personal  property  will  pass  after-acquired  real 
estate,  although  the  clause  which  devises  the  residuum  of  the  lands 
contains  a  definite  description  of  the  lands  owned  by  the  testator  at 
the  execution  of  his  will.  When  the  intention  appears  from  the  will 
to  dispose  of  all  testator's  property,  the  will  operates  to  pass  after- 
acquired  lands,  although  at  the  time  of  making  the  will  the  testator 
may  not  have  had  it  in  his  mind  to  make  any  subsequent  purchases 
of  property.^* 

'"  See  Henry  Probate  Law  &  Prac-  ='  Priiden  v.  Pruden,  14  0.  S.  251. 

tice,  §  611.  In  this  respect  our  courts  have  been 

^'  R.  S.,  §  5969.  more    liberal    than    English    courts. 

'•  Lessee  of  Smith  v.  Jones,  4  O.  Pruden  v.  Pruden,  14  0.  S.  251. 

116.     The  fact  that  after  the  making  ^  Farrar  v.  Fallestine,  4  O.  C.  C. 

of  the  will  the  testator  received  his  235;    Brimmer   v.    Sohier,    1    Cush. 

deed,  did  not  amount  to  a  revoca-  118;  Winchester  v.  Forster,  3  Cush. 

tion  of  the  will.     Lessee  of  Smith  v.  366;  Pruden  v.  Pruden,  14  O.  S.  251; 

Jones,  4  0.  116.  Gushing    v.    Aylwin,    12    Met.    169. 
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The  will  of  a  wife,  having  been  made  several  years  before  the 
death  of  her  husband,  and  containing  nothing  in  it  clearly  or  mani- 
festly indicating  an  intention  to  pass  property  to  be  afterwards  ac- 
quired by  her  through  a  will  of  her  husband,  is  insufficient  to  pass 
any  of  her  pro]>erty  afterwards  coming  t<i  her  by  the  will  of  her  hus- 
band." 

§  173.  Where  devisees  own  property  devised  to  another. — Courts 
of  equity,  following  the  maxim  that  he  who  seeks  equity  must  do 
equity,^®  lay  down  the  rule  that  where  the  testator  undertakes,  by  will, 
to  dispose  of  property  belonging  to  one  person  in  favor  of  another, 
and  by  the  same  instrument  makes  a  devise  to  the  former,  such  for- 
mer person  must  do,  in  order  to  avail  himself  of  the  devise  to  him, 
whatever  is  necessary  in  the  way  of  a  transfer  to  the  latter  of  all  the 
property  which  the  will  gives  to  the  latter.  This  is  called  the  doc- 
trine of  election,  and  it  applies  as  well  to  the  term  given  to  the  widow 
when  she  elects  to  take  under  the  law  or  under  the  will  of  her  hus- 
band.^' 

It  was  said  by  Ranney,  J.,  in  White  v.  Brocaw:^'*^  "It  is  an  ex- 
ceedingly stubljorn  principle  that  no  one  shall  be  jiermitted  to  claim 
under  and  adverse  to  a  will.  If  the  testator  assumes  to  dispose  of 
property  belonging  to  a  devisee  or  legatee,  the  latter,  accepting  the 
benefit,  must  also  make  good  the  testator's  attempted  disposition. 
Mr.  Jarman  says  'that  it  is  immaterial  in  regard  to  the  doctrine  of 
election  whether  the  testator,  in  disposing  of  tliat  which  is  not  his  ovrn, 
is  aware  of  his  want  of  title,  or  proceeds  on  the  erroneous  supposition 
that  he  is  exercising  a  power  of  disposition  which  belongs  to  him;  in 
either  case,  whoever  claims  in  opposition  to  the  will  must  relinquish 
what  the  will  gave  him.'     It  must  l)e  that  the  doctrine  is  rather  one 

The  courts  have  held,  whether  on  tion  of  the  party,  but  notwithstand- 
satisfactory  grounds  or  not  is  an-  ing  that,  it  has  been  allowed  to  pre- 
other  question,  that  where  a  person  vail.  By  Lord  Elden.  quoted  in  Red- 
gives  all  his  property  it  shows  that  field  Wills  381. 

he   did   not  mean   to   die   intestate,         •'•  Lepley  v.  Smith,  13  O.  C.  C.  189, 

and  not  meaning  to  die  intestate  as  7  Cir.  Dec.  264. 
to  what  he  had  at  the  time  of  mak-  '■  1  Pom.  Eq.  Jr..  §  465. 

ing  his  will,  they  have  inferred  that  '  Hibbs  v.  Insurance  Company,  40 

he  did  not  mean  to  die  intestate  as  O.  S.  543;   Huston  v.  Cone,  24  O.  S. 

to  what  he  should  have  at  the  time  11;    White  v.  Brocaw,  14  O.  S.  339; 

of  his  death.     This  rule  has  some-  Jennings  v.  Jennings,  21  O.  S.  56. 
times  operated  with  great  hardship,  '"  14  O.  S.  339. 

and  directly  contrary  to  the  inten- 
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of  coniponsation  than  of  forfeiture  and  that  tlie  legatee  would  be 
entitled  to  any  surplus,  after  making  good  the  value  of  what  was 
taken  from  his  disposition.'^ 

Equity  has  jurisdiction  to  compel  an  election.  If  an  election  be 
once  made,  if  made  fairly  and  understandingly,  the  same  court  is 
clothed  with  equitable  power  to  compel  the  party  to  abide  by  such 
election  ;"*'  and  while  the  doctrine  of  election  is  peculiarly  subject  to 
equity  jurisdiction,  it  is  regulated  by  statute  as  to  the  time,  place, 
manner,  requisites  and  effect  of  the  election.  This  broad  proposition 
as  to  the  statute  is  made  with  special  reference  to  the  widow,  but 
there  seems  to  have  been  no  exception  made.^^  Before  any  one  can 
be  compelled  to  make  an  election  there  must  appear  upon  the  part  of 
the  testator  an  intention  to  give  to  one  of  the  beneficiaries  in  the  will 
property  belonging  to  another  for  whom  a  provision  is  also  made. 
This  intention  must  be  clearly  shown  and  must  be  in  unmistakable 
terms,  and  there  should  be  no  doubt  whatever  of  the  meaning  of  the 
language  in  this  respect.*"  It  has  been  held  that  any  acceptance  of 
a  benefit  under  a  will  by  a  devisee  whose  estate  is  attempted  thus  to  be 
devised  to  another  will  be  regarded  as  a  ratification  of  the  will,  and 
therefore  the  parties  so  accepting  such  benefit  can  be  required  to 
elect." 

§  174.  Devise  or  legacy  not  to  lapse,  when. — At  common  law  every 
legacy  was  said  to  lapse  that  failed  by  reason  of  the  death  of  the 
legatee  in  the  life  of  the  testator.  The  disposition  made  by  law, 
in  the  absence  of  any  statutory  provision,  was  that  the  legacy  went 
to  the  residuary  legatees  or  devisees,  if  there  were  such,  and 
in  the  absence  of  any  residuary  legatee  or  legatees,  to  the  heirs,  or 
to  the  survivors  of  a  class."*-  But  the  legislature  has  remedied  the 
hardship  of  the  common  law  in  this  respect  by  providing  that,  when 
a  devise  of  real  or  personal  estate  is  made  to  any  child  or  other 
relatives  of  the  testator,  if  such  child  or  other  relative  shall  have  been 
dead  at  the  time  of  the  making  of  the  will,  or  shall  die  thereafter, 
leaving  issue  surviving  the  testator,  in  either  case  such  issue  shall 
take  the  estate  devised  in  the  same  manner  as  the  devisee  would 
have  done  if  he  had  survived  the  testator;  or  if  such  devisee  shall 
leave  no  such  issue,  and  the  devise  be  of  a  residuary  estate  to  him  or 

'« Huston  v.  Cone,  24  O.  S.  11.  "  Ide's  Executors  v.  Clark,  5  O.  C. 

'» Hibbs  V.  Insurance  Co.,  40  O.  S.  C.  239. 

543.  ^^Woolley  v.  Paxson,  46  0.  S.  307. 
'"  Charch  v.  Charch,  57  O.  S.  561. 
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her,  and  other  child  or  relative  of  the  testator,  the  estate  devised 
shall  pass  to,  and  vest  in,  such  residuary  devisee  surviving  the  testa- 
tor, unless  a  different  disposition  shall  he  made  or  required  bv  tlii 
will." 

The  provisions  of  this  statute  appl}'  to  a  devise  to  "children"  as  a 
class.  In  view  of  the  fact  that  prior  to  this  enactment  a  testator 
usually  made  his  will  giving  his  property  to  the  objects  of  his  boimty, 
and  making  no  provision  to  meet  the  contingency  of  the  death  of 
any  of  them  before  his  decease,  the  law  oftentimes  worked  a  great 
hardship;  this  statute  should  lie  liberally  construed  in  order  to  sup- 
press the  mischief  for  which  it  was  enacted.^* 

T\Tiere  there  is  a  devise  of  a  half  interest  in  lands  to  one  of  several 
daughters  for  life,  remainder  to  the  adopted  child  of  such  daughter, 
and  such  adopted  child  dies  before  the  devisor,  leaving  a  child,  such 
devise  will  not  lapse,  but  such  child  will  take  the  interest  devised  to  its 
mother.*** 

"\Ylien  a  legatee  dies  before  the  testator,  the  legacy  lapses,  unless 
such  legatee  was  a  child  or  other  relative  of  the  testator  and  left 
issue  surviving  the  testator,  as  provided  in  the  statute.  An  adopted 
child  is  not  such  issue.*^  The  surviving  husband,  though  next  of  kin, 
is  not  issue  preventing  lapse.*® 

"R.  S.,  §  5971.  the    legacy    to    the    children,    the 

"Woolley  V.  Paxson,  46  O.  S.  314;  words    "legal    representatives"    (al- 

Stamp  V.  Cooper,  35  W.  L.  B.  318,  though    following    the    disjunctive 

affirmed  by  supreme  court  without  "or")    are    used    in    their    primary 

report.       The     following     decisions  sense  of  "executors  or  administra- 

arose  under  statutes  similar  to  the  tors,"  as  words  of  limitation,  and  not 

one  under  consideration:    Moore  v.  in  their  secondary  sense  of  "next  of 

Dimond,  5  R.  I.  121;  Moore  v.  Weav-  kin,"  as  words  of  substitution,  and, 

er,  16  Gray  305;   Guitar  v.  Gordon,  therefore,  such  legacy  given  to  any 

17  Mo.  408;  Jamison  v.  Hay,  46  Mo.  child  who  died  without  issue  in  the 

546;  Cheney  v.  Selman,  71  Ga.  384;  life-time  of  the  testator,  lapsed;  that 

Yeates  v.   Gill,  9   B.   Mon.   203.     M  the  intent  of  the  testator  in  the  use 

gave  by  his  will  a  legacy  of  $50,000  of  these  words  in  his  will  is  not  ef- 

to   his   son    in    trust   for   testator's  fected    by   the   happening   that   his 

wife,  income  payable  to  her  for  life,  wife    died    thereafter    in    his    life- 

with  power  of  appointment  by  will  time.    Norwood  v.  Mills,  1  N.  P.  314 

in  her  as  to  the  principal;  if  not  so  (Hamilton  common  pleas), 

disposed  of,  says:  "It  shall  be  equal-  "a  white  v.   Agnew,  38   W.  L.  B. 

ly   divided   among   my   children   or  47. 

their     legal     representatives,"     and  "Phillips  v.  McConica,  59  0.  S.  1. 

uses  no  other  words  in  the  context  **  Norwood    v.    Mills,    1    O.    N.   P. 

of  the  will  to  explain  his  meaning;  314,  3  O.  Dec.  356. 
held,  that  as  the  life-estate  precedes 


127  CONSTRUCTION    AND    OPERATION    OF    WILLS.  §    175 

§  175.  Residuary  legatee  and  lapsed  legacies. — The  courts  of  this 
state  have  refused  to  adopt  the  rule  of  construction  which  is  more 
favorable  to  the  residuary  legatee  in  respect  of  a  void  or  lapsed  legacy 
than  in  respect  of  a  void  or  lapsed  devise.  If  the  residuary  clause  in 
a  will  is  open  to  two  constructions,  one  of  limited  application  and 
another  of  a  more  general  application^  it  will  receive  the  construction 
more  favorable  to  the  heir.*" 

§  176.  Undevised  real  estate  to  be  used  in  the  payment  of  debts, 
when. — All  the  debts  of  a  decedent  are  a  lien  upon  his  real  estate 
for  their  payment.  The  law  will  not  permit  the  lien  to  be  extin- 
guished in  any  way  but  by  the  satisfaction  of  the  debts.  In  payment 
of  the  debts  of  a  decedent  the  law  requires  that  they  be  paid  first 
out  of  the  personal  assets  before  the  prior  liens  can  be  asserted 
against  the  real  estate;  and  as  the  intention  of  a  testator  might  be 
thwarted  if  this  lien  for  debts  were  to  be  asserted  by  creditors  against 
any  of  the  real  estate,  whether  devised  or  undevised,  it  is  provided 
by  statute  that  when  any  part  of  the  real  estate  of  the  testator  de- 
scends to  his  heirs  by  reason  of  its  not  being  devised  or  disposed  of 
by  his  will,  and  his  personal  estate  be  insufficient  for  the  payment  of 
his  debts,  the  undevised  real  estate  will  be  first  chargeable  with  the 
debts  in  exoneration,  as  far  as  it  will  go,  of  the  real  estate  that  is 
devised,  unless  it  appear  from  the  will  that  a  difEerent  arrangement 
of  his  assets  for  the  payment  of  his  debts  was  made  by  the  testator, 
in  which  case  they  shall  be  applied  for  that  purpose  in  conformity 
to  the  provisions  of  the  will.** 

§  177.  Contribution — When  devised  or  bequeathed  property  taken 
to  pay  debts. — When  any  estate,  real  or  personal,  that  is  devised,  shall 
be  taken  from  the  devisee  for  the  payment  of  the  debts  of  the  testator, 
all  the  other  devisees  and  legatees  are  required  to  contribute  their 
respective  proportions  of  the  loss  to  the  person  from  whom  the  estate 

"  Davis  V.  Davis,  62  0.  S.  411.  The  of  a  legally  adopted  child.  The  lega- 
will  in  this  case  gave  certain  lega-  cies  to  the  charities  having  been 
cies  to  charities,  which  were  ren-  made  void  by  the  statute,  the  broth- 
dered  void  on  account  of  R.  S.,  ers  and  sisters  were  not  entitled  to 
§  5915.  After  directing  that  these  the  void  legacies,  but  the  same  de- 
legacies to  the  charities  be  paid,  the  volved  upon  the  adopted  child  as  an 
residue  of  the  estate  was  given  to  inheritance.  Davis  v.  Davis,  62  O. 
the  brothers  and  sisters  of  the  tes-  S.  411. 
tator  and  his  wife,  to  the  exclusion        *'  R.  S.,  §  5972. 
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is  takon,  so  as  to  make  the  loss  fall  equally  un  all  the  ilevisecs  and 
legatees,  aecording  to  the  value  of  the  property  reeeived  by  each  of 
them,  excepting  as  provided  as  follows:  If,  in  such  case,  the  testator, 
by  making  a  specific  devise  or  bequest,  have  virtually  exempted  any 
legatee  or  devisee  from  his  liability  to  contribute,  with  the  others, 
for  the  payment  of  the  debts,  or  if  he  has.  by  any  other  provision 
of  the  will,  prescribed  or  requiri'd  any  approi)riation  of  his  estate 
for  the  payment  of  his  debts  different  from  that  prescribed  in  the 
opening  sentence  of  this  section,  the  estate  shall  be  appropriated  and 
applied  in  conformity  with  the  provisions  of  the  will.*" 

§  178.  Whole  estate  liable  for  debts. — Xothing  contained  in  the 
foregoing  section  shall  impair  or  in  any  way  affect  the  liability  of  the 
whole  estate  of  the  testator  for  the  payment  of  his  debts,  but  the 
provisions  contained  in  the  foregoing  section  shall  apply  only  to  th 
marshaling  of  assets  as  between  those  who  claim  or  hold  under  the 
will.-'« 

§  179.  Portion  of  child  born  after  execution  of  a  will,  or  supposed 
to  be  dead,  or  of  witness  subject  to  contribution. — When  any  part  of 
the  estate  of  a  testator  descends  to  a  child  born  after  the  execution 
of  the  will,  or  to  a  child  absent  and  reported  to  be  dead,  or  to  a 
witness  to  a  will  who  is  a  devisee  or  legatee,  such  estate  (and  the 
advancement  made  to  such  child  or  witness)  must,  for  all  the  pur- 
poses mentioned  in  the  two  preceding  sections,  be  considered  as  if  it 
had  been  devised  to  such  child  or  witness,  and  he  will  accordingly 
be  bound  to  contribute  with  the  devisees  and  legatees,  as  before 
provided,  and  will  ]ye  entitled  to  claim  contribution  from  them  ac- 
cordingly.^^ 

§  180.  How  others  to  make  up  the  deficiency  in  case  of  the  in- 
solvency of  any  parties  liable  to  contribute — Contribution  enforced. 
how. — When  any  one  of  the  jx^rsons  who  are  liable  to  contribute  to- 
wards the  discharge  of  such  debt,  according  to  the  provisions  con- 
tained in  the  three  preceding  .sections,  is  insolvent  or  unable  to  pay  his 
just  proportion  thereof,  the  others  will  be  severally  liable  to  each  other 
for  the  loss  occasioned  by  such  insolvency,  each  one  in  proportion  to 
the  value  of  the  property  received  by  him  from  the  estate  of  the  de- 

"  R.  S.,  §§  5973,  5974.  "  R.  S.,  §  5976. 

"•R.  S.,  §  5975. 
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ceased ;  and  if  any  one  of  the  persons  so  liable  die,  without  having 
paid  his  proportion  of  such  debt,  his  executors  and  administrators 
will  be  liable  therefor  in  like  manner  as  if  it  had  been  his  proper 
debt  to  the  extent  to  which  he  should  have  been  liable  if  living.'^^ 
All  cases  arising  under  this  chapter,  in  which  devisees  or  legatees 
may  be  required  to  contribute  to  nuike  up  the  share  of  any  child  born 
after  the  execution  of  the  will,  or  of  a  child  absent  and  reported  to 
be  dead,  or  of  a  witness  to  the  will,  or  in  which  contribution  is  to  be 
made  among  devisees,  legatees  and  heirs,  or  any  of  them,  may  be 
heard  and  determined  in  a  single  action."-"' 

§  181.  Order  to  sell  lands  to  pay  debts. — ISrothing  in  the  foregoing 
sections  contained  will  prevent  the  court,  when  the  sale  of  lands 
aliened  or  unaliened  by  a  devisee  or  heir  is  ordered  for  the  payment 
of  the  debts  of  the  estate,  from  making  such  order  and  decree  for  the 
sale  of  any  portion  of  the  aliened  or  unaliened  land  as  may  be  equita- 
ble between  the  several  parties,  nor  also  from  making  such  order  of 
contribution,  and  such  further  order  and  decree  as  will  fully  settle  and 
adjust  the  various  rjghts  and  liabilities  of  the  parties  which  arise 
by  reason  of  the  alienation  or  order  of  sale  or  otherwise.^* 

§  182.  Estate  directed  or  devised  to  be  sold  by  executor,  etc. — 
Failure  of  executor  to  act — Who  may  act. — When  a  last  will  and 
testament  is  admitted  to  probate,  or  a  will  made  out  of  this  state 
is  admitted  to  record,  as  is  provided  by  law,  and  any  lands,  tenements 
or  hereditaments  are  given  or  devised  by  such  will  to  the  executors 
therein  named,  or  any  of  them,  to  be  sold  or  conveyed,  or  such 
estate  shall  be  thereby  ordered  to  be  sold  by  such  executors,  or  any 
of  them,  and  one  or  more  of  the  executors  so  named  die,  refuse  to 
act,  or  neglect  to  take  upon  themselves  the  execution  of  the  will, 
then  all  sales  and  conveyances  of  said  estate  by  the  executor  or  ex- 
ecutors who  took  upon  himself  or  themselves  in  this  state  the  execution 
of  the  will,  or  the  survivor  or  survivors  of  them,  will  be  equally 
valid  as  if  the  residue  of  the  executors  had  joined  in  a  sale  and  con- 
veyance ;  but  if  none  of  the  executors  named  in  such  will  take  upon 
themselves  the  execution  thereof,  or  if  all  the  executors  who  take  out 

==R.  S.,  §  5977.  ^^  R.  S.,  §  5979. 

"R.  S.,  §  5978. 
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letters  testamentary  die,  resign  or  be  removed  before  the  sale  and  con- 
veyanco  of  such  estate,  or  die,  resign  or  be  removed  after  the  sale 
and  before  the  conveyance  is  made,  the  sale  or  conveyance,  or  both, 
must  be  made  by  the  administrator  with  the  will  annexed.'" 

§  183.  Perpetuities  in  wills. — The  statutory  rule  of  law  which  pre- 
vents the  tying  up  of  estates  perpetually  is  in  force  in  Ohio.  A  testa- 
tor can  not  by  will  prevent  the  change  of  ownership  in  lands  at  \\[> 
pleasure.  His  power  in  this  respect  is  regulated  by  statute,  which 
says  that  no  estate  in  fee-simple,  fee-tail,  or  any  lesser  estate,  in  lands 
or  tenements,  lying  within  this  state,  shall  l)e  given  or  granted,  by 
deed  or  will,  to  any  person  or  persons  but  such  as  are  in  being,  or  to 
the  immediate  issue  or  descendants  of  such  as  are  in  being  at  the 
time  of  making  such  deed  or  will,  and  all  estates  given  in  tail  shall 
be  and  remain  an  absolute  estate  in  fee-simple  to  the  issue  of  the 
first  donee  in  tail.^® 

§  184.  Statute  preventing  perpetuities  construed. — This  enact- 
ment is  not  an  enabling  act.  It  is  a  restraining  statute.^^  It  does  not 
define  any  rule  of  inheritance  or  descent,  and  its  purpose  seems  to 
have  been  to  prevent  perpetuities  and  "the  impolitic  clogs  upon  the 
jus  disponendi  of  real  estate."'^  As  was  said  in  Harkness  v.  Cor- 
ning:"' "We  do  not  think  it  was  intended  by  this  statute  to  change 
the  nature  of  the  estate  of  the  first  donee  in  tail  from  an  inheritable 
estate  to  an  estate  for  life  merely.  The  evil  against  which  the  statute 
is  directed  is  perpetuating  the  estate  in  the  issue  of  the  first  donee. 
To  accomplish  this  object  to  the  extent  that  was  deemed  necessary 
it  was  intended  by  the  statute  to  limit  the  entailment  to  the  immedi- 
ate issue  of  such  donee  and  on  the  determination  of  his  interest  in  the 
estate,  and  of  such  rights  as  the  law  annexed  to  it  while  held  by  him, 
to  enlarge  the  estate  tail  in  the  hands  of  such  issue  into  an  absolute 
estate  in  fee-simple."     This  statute  under  consideration  supersedes 

»R.  S.,  §  5980.      See  Sales  of  Real  sales,  see  R.  S.,  §  5803,  et  seq.    See 

Estate  by  Administrator  or  Execu-  also   Gilpin   v.    Williams,    25    O.    S. 

tor  to  Pay  Debts.  283;   Nimmons  v.  Westfall,  33  0.  S. 

••R.  S.,  §  4200,  passed  December  213. 

17,   1811,   and   copied   substantially  "'Turley  v.  Turley,  11  O.  S.  173; 

from    the    statute    of    Connecticut.  Phillips  v.  Herron,  55  O.  S.  490. 

See  Harkness  v.  Corning,  24  0.  S.  ""  Turley  v.  Turley,  11  O.  S.  173. 

426.     Entailed  estates  may  be  sold.  "24  0.  S.  426. 
As  to  the  law  and  procedure  in  such 
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the  common-law  rules  on  the  subject,  and  it  contemplates  within  its 
meaning  a  child  which,  at  the  testator's  death,  is  en  ventre  sa  mare.^^ 
Foetal  existence  in  statutes  on  this  general  subject  is  regarded  as 
beino'.*'^  In  determining  whether  a  will  undertakes  to  make  an 
entailment  within  the  prohibition  of  this  statute,  the  intention  of  the 
testator,  as  gathered  from  the  whole  will,  so  far  as  the  law  will  permit, 
is  to  control.  And  a  will  conveying  real  estate  to  a  wife  for  life, 
and  further  providing  that  at  the  death  of  the  testator's  wife  the 
Teal  estate  aforesaid  to  be  devised  to  the  son,  W.,  and  to  his  heirs  to 
the  third  generation,  is  a  violation  of  the  statute.  Under  the  pro- 
visions of  this  will  the  son  takes  an  estate  for  life  and  his  heirs  an  ab- 
solute estate  in  fee-simple. °- 

The  words  of  the  statute,  "at  the  time  of  making  such  will,"  have 
reference  to  the  time  when  the  will  takes  effect  and  not  to  the  date 
of  the  execution  thereof  ;**"  and  the  words  "immediate  deccndants" 
include  all  to  whom,  under  the  statute  of  descents,  an  estate  would 
have  descended  immediately  from  the  particular  person  whose  de- 
scendants they,  by  the  will,  are  required  to  be.^* 

A  will  is  not  invalidated  by  certain  devises  therein  which  are  void 
because  of  the  fact  that  the  testator  endeavored  to  make  certain  de- 
vises of  real  estate  therein  in  trust,  with  limitations  more  remote 
than  are  permitted  by  this  law  to  restrain  the  entailment  of  estates. 

""Phillips  V.  Herron,  55  0.  S.  490.  part  sliall  be  regarded,  and  it  shall 

*^Gray  Perpetuities,   §   220;    Star-  be  so  expounded,  if  practicable,  as 

ling's  Exr.  v.  Price,  16  O.  S.  29;  Tur-  to  give  some  effect  to  every  part  of 

ley   v.   Turley,    11   O.    S.    173;    Mc-  it.     The  word   'issue,'   without  the 

Arthur  v.  Scott,  113  U.  S.  340.  qualifying  word  'immediate,'  would, 

"=  Naylor  v.  Loomis,  9  O.  C.  C.  96.  undoubtedly,  include  grandchildren 

See  also,  as  to  intention,  Gibson  v.  and  great-grandchildren,  of  the  per- 

McNeely.  11  O.  S.  131.  son  to  whose  issue  the  bequest  is 

"» McArthur    v.    Scott,    113    U.    S.  made,  but  we  incline  to  the  opinion 

341.  that  the  qualifying  word,  'immedi- 

"  Turley  v.  Turley,  11  0.  S.  173.  ate,'  prefixed  to  it  in  the  clause  re- 
By  Peck,  J.:  "What  is  to  be  under-  ferred  to,  limits  the  phrase  to  chil- 
stood  by  the  terms, 'immediate  issue'  dren  merely  of  the  person  in  being, 
and  'immediate  descendants,'  as  em-  etc.;  and  we  do  this  the  more  read- 
ployed  in  the  above  recited  act?  ily,  as  we  are  satisfied  that  the  re- 
*  *  *  The  presumption  always  moter  lineal  descendants,  if  living 
is  that  every  word  in  a  statute  is  at  the  death  of  the  person  in  being 
designed  to  have  some  effect,  and  when  the  will  was  made,  are  in- 
hence  the  rule  that  in  putting  a  eluded  in  the  phrase,  'immediate 
construction   on   any   statute  every  descendants.' " 


§  i;3'2  OHIO  trobate  law  a\d  practice.  ^^^% 

It  was  t^o  held  because  it  is  a  rule  of  law  ii>  respect  of  wills  that  a 
will  may  be  valid  in  part  and  void  in  part  as  to  its  provisions.®^ 

The  writer,  in  the  foregoing  text  upon  this  subject,  has  endeavored 
to  set  forth  the  law  upon  the  construction  of  the  statute  in  respect 
of  wills.  As  the  decisions  in  this  state  upon  other  modes  of  con- 
veyancing are  alike  in  principle,  they  will  be  found  in  the  notes  Ije- 
low."'" 

|<  185.    Devise  for  life  limited  to  heirs — Construed,  how. — \V1 
lands,  tenements  or  hereditaments  are  given  by  will  to  any  person  lor 
his  life,  and  after  his  death  to  his  heirs  in  fee,  or  by  words  to  that 
effect,  the  conveyance  must  l)e  construed  to  vest  an  estate  for  life 
only  in  such  first  taker  and  a  remainder  in  fee-sim])le  in  his  heir-  ' ' 

i^  186.  Rule  in  Shelley's  Case. — Chancellor  Kent  speaks  of  this  rule 
as  follows:  "In  Shelley's  Case"'"  the  rule  was  stated  'that  when  the 
ancestor,  by  any  gift  or  conveyance,  taketh  an  estate  of  freehold,  and 
in  the  same  gift  or  conveyance  an  estate  is  limited,  either  mediately 
or  immediately,  to  his  heirs  in  fee  or  in  tail,  to  the  heirs,  are  words  of 
limitation  of  the  estate  and  not  words  of  purchase.'  Mr.  Preston, 
in  his  elaborate  essay  on  the  rule,  gives  us,  among  several  definitions, 
one  of  his  own,  which  appears  to  be  full  and  accurate.  'When  a  per- 
son takes  an  estate  of  freehold,  legally  or  equitably,  under  a  deed, 
will  or  other  writing,  and  in  the  same  instrument  there  is  a  limitation 
by  way  of  remainder,  either  with  or  without  the  interposition  of  an- 
other estate,  of  an  interest  of  the  same  legal  or  equitable  quality,  to  his 

"Mears  v.  Mears,  15  O.  S.  90.  the    children.      Smith    v.    Blocii.    29 

"^  Real  estate  was  conveyed  to  C.  O.  S.  488.    Where  lands  are  conveyed 

for  life,  and  after  her  death  to  her  by  deed  "to  A.,  the  heirs  of  his  body 

children   by   E.,   during   the   life   of  and    assigns    forever,"    the    grantee 

each  of  the  children,  and  after  their  takes  an  estate  tail;    and   by   force 

death  to  E.,  and  to  his  heirs,  haben-  of  the  statute  limiting  entailments, 

dum   to   C,   during   life,   after    her  the  issue  of  A.  takes  an  inheritance 

death   to  the   "said   surviving   chil-  as  an  absolute  estate  in  fee-simple, 

dren,"  and  after  the  death  of  each  of  Pollock  v.  Speidel,  17  O.  S.  439.     A 

them  to  E.  and  his  heirs;  held,  that  grant  to  trustees  without  words  of 

the  provision  for  the  children  was  perpetuity    will    probably    convey   a 

contingent     upon     their     surviving  fee.     Williams  v.  First  Presby.  Soc, 

their    mother    and     only    such    of  etc..   1   O.   S.   478,   but  see  Miles  v. 

the  children   as  survived   her   took  Fisher,  10  O.  1. 

the   estate,    and    that    E.    took    the  ""  R.  S.,  §  5968. 

vested  remainder  in  fee,  subject  to  "''i  1  Coke  94. 
the  intervening  contingent  estate  of 
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heirs,  or  heirs  of  his  body,  as  a  class  of  persons  to  take  in  succession 
from  generation  to  generation,  the  limitation  to  the  heirs  entitles  the 
ancestor  to  the  whole  of  the  estate.'  The  word  heirs  or  heirs  of  the 
body,  create  a  remainder  in  fee,  or  in  tail,  which  the  law  to  jDrevent 
an  abeyance  vests  in  the  ancestor,  who  is  tenant  for  life,  and  by  the 
conjunctioii  of  the  two  estates  he  becomes  tenant  in  fee  or  in  law, 
and  whether  the  ancestor  takes  the  freehold  by  express  limitation, 
or  by  resulting  use,  or  by  implication  of  law,  in  either  case  the  sub- 
sequent remainder  of  his  heirs  unites  with  and  is  executed  on  his 
estate  for  life." 

Prior  to  the  enactment  of  the  statute  in  the  foregoing  section  the 
rule  in  Shelley's  Case  was  adopted  in  this  state  both  as  to  deeds  and 
wills.  The  courts  of  last  resort  in  Ohio,  on  account  of  the  fact  that 
th(>  rule  had  l)ecn  so  well  settled  at  common  law  and  had  so  widely 
prevailed,  held  that  it  should  not  be  dist^^rbed  by  them.  Suffice 
it  for  us  to  say  here  that  the  rule  still  exists  in  this  state  as  to  deeds, 
but  is  abrogated  as  to  wills  by  the  statute  in  the  foregoing  section.^^ 
Care  must  be  exercised  in  any  attempt  to  apply  this  much  discussed 
rule.  It  is  not  a  rule  of  construction,  nor  is  it  a  rule  of  intention. 
It  has  been  defined  and  determined  as  a  fixed  rule  of  property;^®  and 
it  is  not  a  means  of  ascertaining  the  intention  of  the  grantor  in  a 
conveyance.  The  rule  in  question  presupposes  that  intention  to  be  as- 
certained.'" Much  has  been  said  by  our  courts  in  i-espeet  of  this  rule 
of  the  common  law.  By  some  judges  it  has  been  favored  and  by 
others  it  has  been  denounced  as  having  had  its  origin  in  the  feudal 
tenures  and  made  to  secure  to  the  lords  perquisites  incident  to  in- 
heritances. The  main  purpose  of  this  section  is,  as  disclosed  above, 
to  show  that  the  rule  in  Ohio  has  been  abrogated  as  to  wills  and  in 
force  as  to  deeds.  It  is  the  writer's  opinion  that  the  legislature  ought 
to  abolish  the  rule  as  to  deeds  also."^ 

'■' McFeely    v.    Moore,    5    O.    465;  Shelley's  Case  is  in  force  as  to  deeds 

Armstrong  v.  Zane,  12  O.  287;  King  in  Ohio."     See  also  20  W.  L.  B.  1. 
v.    Beck,    15    O.    559;    Williams    v.         ""King  v.  Beck,  15  O.  559;    Mack 

Hears,  2  Disney  604;  Reddish  v.  Car-  v.  Champion,  26  W.  L.  B.  118.     See 

ter,  1  Cin.   S.   C.   Rep.   283;    Kepler  Archer  v.  Brockschmidt,  5  0.  N.  P. 

v.  Reeves,  1  W.  L.  B.  58,  which  says,  849,   5   O.    Dec.   348,   as  to   question 

"The  rule  in  Shelley's  Case  prevails  of  intent. 

in  Ohio.     It  has  been  abolished  as         "  Kepler    v.    Reeves,    1    W.    L.    B. 

to   wills,   but   as   to   deeds   still    re-  58. 

mains."     Mack  v.  Champion,  26  W.         '^  A  very  interesting  discussion  of 

L.  B.  113,  holding  "that  the  rule  in  "the  rule  in  Shelley's  Case  and  of 
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§  187.  Estates  in  fee-simple  and  estates  for  life. — An  estate  in  fee- 
simple  has  ljt.vn  defined  to  be  "a  freehold  estate  of  inheritance  free 
from  conditions  and  of  indefinite  duration.''  To  create  an  estate  in 
fee-simple  by  deed,  words  of  inheritance  are  necessar}',  and  those 
employed  in  conveyances  usually  are  '"unto  his  heirs  and  assigns  for- 
ever." A  deed  without  these  words  will  convey  a  life-estate  only. 
The  words  employed  to  create  an  estate  in  fee-simple  are  spoken 
of  as  words  of  perpetuity.  Words  of  perpetuity  are  not  necessary 
in  a  will  to  pass  an  estate  of  inheritance.  Following  the  rule  that 
the  intention  of  the  testator  should  control  in  construing  a  will, 
it  has  been  enacted  that  every  devise  of  land,  tenements  or  heredita- 
ments hereafter  made  shall  be  construed  to  convey  all  of  the  estate 
of  the  devisor  therein  which  he  could  lawfully  devise,  unless  it  clearly 
appears  by  the  will  that  the  devisor  intended  to  convey  a  less  estate.'- 

A  very  interesting  and  important  decision  was  rendered  by  one 
of  the  circuit  courts  of  this  state  and  affirmed  by  the  supreme  court 
without  report.  Important  as  was  this  case,  it  seems  strange  to 
the  writer,  in  view  of  the  fact  that  it  settled  a  mooted  question  as 
to  wills,  why  the  su])remo  court  should  pass  it  by  without  reporting 
it.  As  the  question  involved  in  it  now  stands  determined  by  our  su- 
preme court,  we  deem  it  worthy  of  notice  here.  In  the  case  men- 
tioned, the  testator  made  his  will  in  1843,  having  no  children  then 
living.  The  will  provided  as  follows:  '"T  give  and  devise  to 
my  beloved  wife  and  the  heirs  of  her  body  my  houses  and  lots  in  the 
town  of  Oxford,  and  all  the  residue  of  my  lands  in  the  states  of 
Illinois  and  Indiana,  and  all  the  rest,  residue  and  remainder  of  my 
personal  goods  and  chattels  of  every  kind  and  description  whatsoever, 
to  be  equally  divided  Ix^tween  them,  share  and  share  alike." 

The  only  child  of  the  wife  was  born  in  184:3  and  died  five  days 
thereafter.  The  testator  died  a  few  months  after  the  death  of  the 
child,  leaving  the  wife  surviving  him.  His  will  was  probated  and  the 
wife  elected  to  take  under  the  will.  She  died  in  1888.  It  was  said 
by  Smith,  J.:  "It  is  conceded,  we  understand,  by  counsel  on  both 
sides,  that  the  words,  'lieirs  of  her  body,'  in  this  item  should  be 

fees  tail  in  Ohio,"  will  be  found  in  personal,  to  do  as  she  pleases,  and  at 

two  articles  in  20  W.  L.  B.  200.  her  death  what  should  remain,  it  is 

"  R.  S..  §  5970.    The  following  will  my   will    should    go   to   my   beloved 

gave  to  the  wife  a  fee-simple  estate:  niece."     Harmon,  J.,  in  Anonymous 

"I  give  and  bequeath  to  my  beloved  —A  Will  Construed,  7  N.  P.  574,  5 

wife,  all  my  property,  both  real  and  Dec.    584. 
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read  ^children' — that  if  so,  the}'  are  not  words  of  limitation,  but  of 
purchase,  designating  not  the  whole  line  of  succession  ad  infinitum 
(for  then  they  would  be  words  of  limitation,  and  such  heirs  would 
take  by  descent),  hut  of  a  class  who  are  to  take  equally,  either  at  the 
death  of  the  testator  (as  claimed  by  one  side)  or  at  the  death  of 
Mrs.  Lewis  (the  wife),  herself,  as  claimed  by  the  other  side.  But  if 
the  will  devised  this  property  to  the  wife,  and  'to  her  children,'  to 
be  equally  divided  between  them,  the  majority  of  the  court  is  of  the 
opinion  that  it  expresses  quite  clearly  the  intention  that  the  di- 
vision contemplated  was  to  be  made  at  the  death  of  the  testator  and 
among  those  named  by  him;  that  is,  his  wife  and  any  child  of  hers 
then  living,  and  that  she  being  the  only  one  of  the  class  then  living, 
took  a  fee-simple  estate  therein. 

"It  must  be  conceded  that  there  are  authorities  both  in  this  country 
and  in  England  which  support  a  different  conclusion,  but  there  are 
American  cases  which  favor  it,  and  the  rule  upon  which  it  is  founded, 
viz.,  to  give  a  very  technical  meaning  to  the  words  'heirs,'  even 
when  used  in  a  will,  and  where  such  technical  meaning  is  clearly 
against  the  intention  of  the  testator,  Avhile  followed  by  eminent  judges 
in  England,  it  has  been  done  very  unwillingly.  We  have  no  decision 
of  our  own  supreme  court  upon  the  exact  point,  but  in  view  of  its 
many  clear  and  explicit  holdings  that  the  great  object  in  interpreting 
wills  should  be  to  find  out  and  carry  into  effect  the  intention  of  the 
testator  as  manifested  by  it,  and  its  much  greater  readiness  than  is 
shown  by  many  other  courts  to  do  away  with  the  technical  meaning  of 
the  word  'heirs'  as  used  by  the  testator,  if  by  so  doing  his  intention 
should  be  carried  out,  and  of  the  policy  of  our  law  as  indicated  by  the 
statutory  provision  that  every  devise  shall  be  construed  to  convey  the 
whole  estate  of  a  devisor  which  he  could  lawfully  devise  unless  it 
shall  appear  that  he  intended  to  convey  a  less  estate,  and  of  what  in 
this  case  seems  to  us  the  manifest  intention  of  the  testator,  as  before 
stated,  we  have  reached  the  conclusion  announced  that  the  wife  on 
his  death  took  a  fee-simple  estate  therein."'^ 

"  Moore  v.  Lewis,  4  C.  C.  R.  284.  mind  on  the  will  of  L.  Lewis.     This 

It  may  be  of  interest  to  the  profes-  I  did  some  days  ago,  and  forgot  my 

sion  to  know  that  the  following  let-  promise  to  write  till  now. 

ter,    in    regard    to    this    will,    was  "I  am  satisfied  that  a  fee-simple 

written  by  Thomas  Corwin  to  Gov-  is  vested  in  Mrs.  Lewis  and  her  chil- 

ernor  William  Bebb:  dren,  share  and  share  alike,  and  I 

"Lebanon,  September  7,  1843.  see  no  possibility  of  giving  effect  to 

"Dear  Sik — I  have  made   up  my  the  evident  intention  of  the  devisor 
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It  has  been  a  rule  in  the  construction  of  wills  that  the  rigid  rules 
of  law  applicable  to  deeds  in  respect  of  perpetuity  are  not  followed. 
A  will,  devising  "the  plantation  on  which  I  now  live/'  without  any 
words  of  limitation  qualifying  the  estate,  is  sufficient  to  clearly 
indicate  the  intention  of  the  testator  to  dispose  of  his  entire  estate 
in  the  land  and  will  pass  a  fee  therein  ;'*  and  ''I  also  give  unto  my 
son,  E.  B.,  the  other  third  part  of  my  land,"  is  another  devise  which, 
without  words  of  inheritanc-e,  will  i)ass  an  estate  of  inheritance.'^ 
This  language,  "I  give  and  devise  to  my  youngest  daughter  the  re- 
maining part  of  my  real  property,"  in  the  absence  of  other  qualify- 
ing or  restrictive  provisions  in  the  will,  is  sufficient  to  pass  to  the 
person  therein  named  an  estate  in  fee-simple.'"  A  will  giving  to 
the  wife,  after  the  payment  of  testator's  debts,  all  the  remainder 
of  his  projH'rty,  l)Oth  real  and  ])ersonal,  wheresoever  the  same  may  be 
situated,  with  full  power  to  Ijargain,  sell,  convey,  exchange  or  dis- 
pose of  the  same  as  she  might  think  i)roper,  and  stating  that  if,  at 
the  time  of  her  decease,  any  of  the  aforesaid  property  remains  uncon- 
sumed,  the  same  should  Ijc  equally  divifled  among  the  testator's 
brothers  and  sisters,  does  not  come  within  tlu-  jjrovisions  of  section 
5970,  and  the  widow  will  take  a  life-estate  in  the  real  and  personal 
property,  with  jjower  to  bargain,  sell,  convey,  exchange  or  dispose 
of  the  same  as  she  might  think  proper  for  lier  life's  support.''     Tbe 


but  by  giving  her  the  whole.  I  think 
the  doctrine  of  cross-remainders 
helps  us  to  this  construction.  I 
understand  the  children  of  Mrs. 
Lewis  were  dead  at  Lewis's  death. 

"The  will  is  to  be  considered  as 
having  been  sealed  in  the  last  mo- 
ments of  the  devisor,  with  a  full 
knowledge  of  the  then  condition  of 
his  family.  Knowing  Mrs.  Lewis 
had  no  children,  he  gave  her  and 
her  children  (if  any  to  be  born) 
all  the  residue  of  his  estate. 

"These  views  will  readily  occur  to 
you,  as  well  as  others  which  it  is 
needless  to  repeat. 

"Your  friend, 
"W.  Bebb,  Esq.  Tno.  Coiiwix." 

''  Lessee  of  Thompson  v.  Hoop.  G 
O.  S.  480. 


"'  Smith  v.  Berry,  8  O.  365. 

•••Niles  V.  Gray.  12  O.  S.  320.  fol- 
lowed by  Piatt  v.  Sinton.  37  O.  S. 
353.  The  will  in  each  of  these  last 
two  cases  was  made  prior  to  the 
act  of  March  3,  1834. 

"  Johnson  v.  Johnson.  51  O.  S. 
446;  Huston  v.  Craighead,  23  O.  S. 
198:  Pruden  v.  Pruden.  14  O.  S. 
251:  Howe  v.  Fuller,  19  O.  51:  Sta- 
bleton  v.  Ellison,  21  O.  S.  527.  Those 
in  possession  of  a  life-estate  under 
a  legal  title  are  implied  or  quasi- 
trustees  for  the  remaindermen. 
Perry  Trusts,  §  540.  A  trust  of  this 
kind  will  be  enforced  as  against  the 
one  coming  into  possession  of  the 
estate  with  knowledge  of  the  trust. 
Shibla  v.  Ely.  2  Halst.  (N.  J.  Eq.) 
181. 
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brothers  and  sisters  by  this  will  have  a  vested  remainder  in  whatever 
of  the  estate  is  left  iinconsumed  by  the  widow  at  her  death.  The 
remainder,  however,  might  be  divested  prior  to  her  death  by  the 
widow's  consuming  the  whole  of  the  estate  for  her  support.''*  A 
will  giving  the  estate  to  the  widow  for  life  and  declaring  that  she 
shall  have  the  entire  management  thereof,  and  that  she  "may  sell 
and  dispose  of  the  entire  estate  in  such  manner  as  she  might  think 
best  for  herself  and  her  heirs,"  does  not  authorize  her  to  dispose  of  it 
to  some  of  the  children  for  the  purpose  of  defeating  the  intention 
of  the  testator  of  having  all  Ms  children  share  alike  in  his  bounty.'* 
Nor  can  the  widow,  where  the  will  gave  the  property  for  her  use  dur- 
ing life,  remainder  to  children,  use  the  rents  and  profits  of  such 
property  in  the  purchase  of  other  real  estate.  Such  income  becomes 
trust  funds  in  the  hands  of  the  widow,  and  any  property  for  which 
the  rents  and  profits  might  be  so  exchanged  or  purchased  will  be- 
come impressed  with  the  trust.-"  A  devise  to  the  wife  in  the  first 
item  of  the  will  of  all  the  testator's  real  estate  will  give  her  a  fee 
therein;  but  if,  in  the  following  item,  the  testator  expresses  a  de- 
sire that  his  real  estate  so  devised,  and  other  real  estate  devised  to 
certain  other  devisees,  be  kept  together  until  testator's  youngest 
child  becomes  of  age  and  be  made  use  of  to  the  best  advantage  for 
the  education  and  support  of  the  children,  the  fee  to  the  wife  is 
controlled  and  the  interest  therein  reduced  to  an  estate  determining 
when  such  youngest  child  becomes  of  age.^^  The  testator,  by  giving 
to  the  son  a  fee-simple  estate  in  real  estate,  and  following  this  devise 
by  devising  all  the  rest  and  residue  of  his  estate,  real  and  personal,  to 
his  wife,  "allowing  her  to  make  such  distribution  thereof  as  slie,  in  her 
discretion,  may  judge  best  and  most  advisable  among"  the  remainder 
of  his  children,  will  vest  in  the  wife  an  estate  for  life.  While  at  com- 
mon law  the  words  of  a  devise  of  this  kind  import  a  life  estate,  yet 
our  statute  says  that  such  words  will  pass  a  fee,  unless  a  contrary  in- 
tention appears.  This  will  in  question,  by  allowing  the  widow  and 
giving  her  power  to  make  distribution  according  to  her  discretion 

"Johnson    v.    Johnson,    51    0.    S.  '"' Esman   v.    Esman,    18    O.    C.    C. 

44G;    Jeffers   v.    Lampson,    10    O.    S.  603,  10  Cir.  D.  257.     See,  also.  John- 

101;  Linton  v.  Laycock,  33  O.  S.  128;  son  v.  Johnson,  51  O.  S.  446. 

Pruden  v.  Pruden,  14  O.  S.  251.  ''  Howe  v.  Fuller,  19  O.  51.     But 

'"Huston   V.    Craighead.    23    O.    S.  see  Spreen  v.  Sandman.  2  O.  C.  C. 

198.  441. 
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and  judgment,  showed  an  intention  to  give  to  the  wife  an  estate 
for  life  only/- 

Under  the  head  of  what  words  in  a  will  are  necessary  to  constitute 
a  life-estate  in  a  devise  therein  contained,  it  may  be  said  that  a 
devise  of  the  dividends  of  stocks,  Avithout  limitation  as  to  time  or  other 
qualification,  will  carry  the  stocks  themselves.*'^  And  a  devise  of  the 
"rents  and  profits,"  or  the  "profits  and  benefits"  of  the  lands,  will 
be  sufficient  without  other  limitation  or  qualification,  to  carry  the 
fee  in  such  lands.  But  whether  there  is  any  such  limitation  or  quali- 
fication must  be  determined  from  the  terms  of  the  whole  will.  Terms 
of  this  kind  in  a  will  will  not  carry  a  fee  if,  from  other  parts  of  the 
will,  an  intention  to  otherwise  dispose  of  the  fee  appears  therein.^* 
The  language  of  a  will  which  in  terms  devises  to  the  wife  the  u^e 
of  all  of  his  real  and  personal  estate,  "to  be  used  by  her  during  her 
natural  lifetime,"  creates  a  life-estate  in  her,  and  at  her  death  slie 
can  pass  the  income  arising  from  such  use  of  the  property  to  whom- 
soever she  may,  by  her  will,  designate."  A  testator  who  gives  to  the 
wife,  her  heirs  and  assigns,  all  of  the  estate  of  which  he  may  die 
possessed  or  entitled  to,  of  every  description,  to  use,  enjoy  and  dispose 


'=  Stableton  v.  Ellison,  21  O.  S.  527. 
This  will  further  provided  that  if 
the  wife  should  marry  again,  then 
she  should  be  divested  of  the  power 
of  distributing  the  estate.  She  re- 
mained unmarried,  and  prior  to  hei- 
death  had  made  a  partial  distribu- 
tion of  the  estate  under  the  will. 

"Collier  v.  Collier,  3  O.  S.  3G9; 
Craig  v.  Leslie,  3  Wheat.  563;  4 
Kent  Com.  54. 

"  Collier  v.  Grimesey,  36  O.  S.  17. 
"The  great  weight  of  authority  is, 
that  a  devise  of  the  rents  and  profits 
of  the  land,  or  the  income  of  land,  is 
a  devise  of  the  land  itself,  and  car- 
ries the  legal  as  well  as  the  bene- 
ficial interest  therein.  The  devise 
will  be  for  life  or  in  fee,  according 
to  the  limitation  expressed  in  the 
devise,  and  when  the  devise  is  un- 
limited, it  vests  in  the  devisee  an 
absolute  title  in  fee."  Pugsley,  J., 
in  Chase  v.  Isherwood,  1  N.  P.  31. 


See,  also,  Isherwood  v.  Isherwood, 
16  0.  C.  C.  279,  8  Cir.  D.  409;  Davis 
V.  Williams,  85  Tenn.  646;  Drusa- 
low  V.  Wilde,  63  Pa.  St.  170;  Bowen 
V.  Swander,  121  Ind.  175;  Mannix  v. 
Greene.  L.  R.  14  Eq.  Cas.  456; 
Carlyle  v.  Cannon,  3  Rawle  489; 
Hunt  V.  Williams,  126  Ind.  493; 
Grain  v.  Wright,  114  N.  Y.  307. 

"Schwartz  v.  Gehring,  7  O.  C.  C. 
426;  Cipperly  v.  Cipperly,  40  How- 
ard 269;  Crocker  v.  Crocker,  11  Pick. 
252,  13  Metcalf  536.  A  devise  of  all 
the  property,  real  and  personal,  "to 
the  use  of  my  widow  so  long  as  she 
shall  remain  unmarried  and  my 
widow,  but  upon  her  remarriage,  the 
residue  or  the  part  then  on  hand, 
after  allowing  her  dower,  I  give  to 
the  following  persons,"  etc.,  conveys 
to  the  widow  a  life-estate.  Davis  v. 
Coffman,  55  O.  S.  556,  39  W.  L.  B. 
307. 
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of  as  she  may  deem  best,  and  remainder  thereof,  at  her  decease,  to 
be  divided  share  and  share  alike  between  the  testator's  children,  de- 
vises her  a  life-estate,  and  she  can  make  no  testamentary  disposition 
of  it.*'*'  But  the  life-estate  is  enlarged  into  a  fee  by  the  following 
language  in  the  husband's  will:  "I  give  and  devise  to  my  beloved 
wife  all  my  property,  both  real  and  personal,  to  have  and  to  dispose  0/ 
as  she  sees  fit."  The  words  "to  have  and  dispose  of  as  she  sees  fit'' 
vests  the  wife  with  the  absolute  ownership.^''  Where  the  only  terms 
of  the  will  are  a  bequest  to  the  wife  of  all  of  the  testator's  property, 
real  and  personal,  to  be  solely  under  her  care  and  management,  in 
trust  for  testator's  children  and  her  children,  with  power  to  distribute 
it  at  any  time  she  may  think  proper,  it  follows  that  the  wife  may 
have  the  use  of  the  property  herself  and  may  delay  the  distribution 
thereof  during  her  life,  providing  she  takes  a  beneficial  interest  at 
all  under  the  Avill.  This  will  does  not  give  to  the  wife  unlimited 
power  of  distribution  as  to  the  quantity  of  the  estate  each  child  should 
have.®®  A  devise  of  the  residue  of  the  estate  given  to  the  wife  to  be 
expended  by  her  for  her  support  during  her  lifetime  and  to  be  dis- 
posed of  by  her  in  any  way  she  may  think  proper,  which  devise  is 
followed  by  a  further  devise:  "I  further  devise  and  bequeath  that 
portion  of  my  estate,  real  and  personal,  of  which  the  use  and  income 
is  given  to  my  wife,  and  to  my  daughter  and  son  so  much  of  any 
residue  given  to  my  wife  for  support  and  disposition  as  shall  not  have 
been  expended,  and  any  remainder  of  my  estate  not  herein  disposed  of 
to  be  distributed  at  the  death  of  my  wife  as  to  the  estate  so  devised  for 
her  life,  and  on  the  death  of  my  daughter  as  to  the  estate  of  which 
she  has  a  life  use,  as  following,"  passes  to  the  wife  an  absolute  title 
to  the  residue  of  the  property  with  a  power  of  disposition.®^  An 
absolute  devise  of  all  the  testator's  real  and  personal  property  to  the 
wife  for  and  during  her  natural  life,  to  be  held  and  used  by  her  for 
her  own  support  and  in  support  of  her  children,  is  not  enlarged  by 
a  later  item  in  the  will  appointing  the  wife  executrix  and  authorizing 
and  empowering  her  to  manage,  control  and  dispose  of  said  prop- 
erty after  testator's  decease.^**     This  provision  in  a  will,  "I  give  and 

^  Greene  v.  Greene,   38  W.   L.  B.  *"  Clark  v.  Trustees,  3  0.  C.  C.  152. 

205,  affirmed  by  supreme  court  with-  •'"  Bashore  v.  Mackenzie,  8  0.  C.  C. 

out  report.  679;    Thornhill  v.   Hall,   2   Clark  & 

^Lepley  v.  Smith,  13  O.  C.  C.  189,  Finn.  22;    Giles  v.  Little,  104  U.  S. 

7  Cir.  D.  264.  297;  Collins  v.  Collins,  40  O.  S.  353. 

«»Cassidy  v.  Hynton.  4-1  0.  S.  530. 
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devise  all  my  jtroporty,  both  real  and  personal,  of  cvorv  kind  and  de- 
Bcription,  to  niv  wife,  and  also  expressly  desire  that  she  shall  have 
unlimited  ])ower  in  the  possession  of  all  property,  real  and  ix'r- 
sonal,  thus  Ix'queathed  to  her;  to  sell  at  auction  or  private  sale,  ou 
such  terms  as  she  may  think  best,  or  usi-  in  any  manner  as  she  may 
deem  proper,  any  or  all  of  the  property,  real  or  personal,  and  deeds  of 
purchase  to  execute,  acknowledge  and  deliver  in  fee-simple,"  followed 
by  a  later  provision  reciting:  that  "I  do  hereby  devise  and  bequeath, 
at  the  death  of  my  beloved  wife,  after  all  ex]x>nses  resulting  from 
her  last  sickness,  etc.,  all  the  proix^rty  renuiining.  to  the  Presbytery  of 
Cincinnati,"  gives  to  the  wife  a  life-estate  and  life  support.  It 
would  seem  that  the  rejuignancy.  between  these  two  provisions  is 
such  that  the  wife  would  take  an  estate  in  fee-simple  and  the  bequest 
to  the  church  would  l)e  void.  But  this  will,  as  all  other  wills  in  this 
Btate  should  ])e  construed,  was  so  construed  as  to  fulfill  the  intention 
of  the  testator.  It  was  said  that  these  two  apparently  conflicting 
provisions  should  Ix?  read  together  thus :  I  give  all  my  property  to  my 
■wife,  with  remainder  in  fee  at  her  death  to  the  Pre.s1)vtery  of  Cincin- 
nati."^ A  life-estate  was  given  to  a  daughter  under  the  following: 
"I  give  and  devise  unto  my  daughter  my  home  farm,  containing  two 
liundred  and  eight  acres  of  land,  and  also  eighty-three  acres  of  land  on 
whieh  she  now  lives  for  and  during  her  natural  life  only."  The 
words,  "and  also,"  being  equivalent  to  "in  like  manner,"  and  coupling 
the  two  devises  as  one,  were  sutlicient  to  determine  an  intention  on 
the  part  of  the  testator  to  control  both  farms  by  the  sanu^  limita- 
tion.'*- 

i;  188.  Executory  devise. — An  executory  devise  is  a  '"devise  in  a 
future  estate,  which  is  not  preceded  by  a  particular  estate  created 
l)y  the  same  instrument,  or  which,  if  there  is  such  a  ])rior  limitation, 
takes  effect  in  possession  before  or  after  the  natural  expiration  of  the 
prior  limitation.*''^  A  will  which  devises  to  the  son  certain  real  estate, 
and  after  this  devise,  in  a  third  item,  recites  "I  give  and  devise  to 
my  youngest  daughter  the  remaining  ])art  of  real  ])roperty,"  which 
is  followed  by  a  fourth  item  rteiting,  "1  give  and  bequeath  unto  my 
eldest  daughter  fifty  dolhnv.  to  be  paid   by  my  eldest  .<on  and   my 

■"  Baxter  v.  Bowyer.  19  O.  S.  490;  177;    Morgan    v.    Morgan.    41    N.    J. 

Smith  V.  Bell,  6  Peters  68.  Eq.  235. 

"Noble  v.  Ayers,  61  O.  S.  491;   2  "' Tiedeman  Real  Prop..  §  530. 
Am.   &   Eng.   Encyc.   Law    (2d   ed.) 
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youngest  daughter  according  to  the  property  given  them  in  this  will, 
and  it  is  to  be  understood  that  should  my  youngest  daughter  die 
without  any  legitimate  heirs,  her  part  of  my  real  estate  shall  fall  to 
my  eldest  son,"  gives  a  fee-simple  by  the  third  item  to  the  youngest 
dauo-hter,  and  in  its  effect  upon  a  subsequent  provision  of  the  will 
is  to  be  considered  the  same  as  if  he  had  devised  the  residue  of  his 
estate  to  the  youngest  child,  her  heirs  and  assigns  forever.^*  In 
Taylor  v.  Foster,®'"'  where  the  second  item  of  the  will  is,  "I  will 
that  the  children  of  the  body  of  my  niece,  J.  F.,  shall  be  my  only 
heirs.  I  therefore  hereby  give  and  bequeath  to  the  said  children 
(naming  them)  all  my  estate,  both  real  and  personal,"  and  the  third 
item  is,  "It  is  my  will  that  if  any  of  the  children  of  my  said  niece 
named  in  the  second  place  should  die  without  issue,  that  the  share  or 
shares  of  such  decedent  or  decedents  shall  be  equally  divided  among 
the  survivors  of  them,"  it  was  said:  "We  are  of  the  opinion  that  by 
the  will  there  was  vested  in  each  of  the  devisees,  in  common  with 
others,  an  estate  in  fee-simple,  but  determinable,  nevertheless,  to  each 
of  them,  on  the  contingency  of  his  or  her  dying  without  issue ;  that  on 
the  happening  of  such  contingency  the  estate  of  decedent  or  decedents 
passed  to  the  survivor  or  survivors  by  way  of  executory  devise.""® 
Where  a  will  in  one  clause  gives  to  a  married  woman,  living  with 
her  husband,  a  specified  sum  of  money,  and  in  a  later  clause  says  that 
if  such  married  woman  dies  leaving  no  child  of  her  own,  then  such 

"'  Niles  V.  Gray,  12  O.  S.  320,  fol-  her  issue — hal>endum,  to  S.,  her  is- 

lowed  by  Piatt  v.   Sinton,  37  O.   S.  sue  and  their  heirs."     If  S.  should 

353.    This  does  not  overrule  Thomp-  die  before  the  age  of  21  years,  leav- 

son  V.  Hoop,  6  O.  S.  480,  the  words  ing  no  issue  then  living,  there  was  a 

of   the    will    in    which    were    "I    do  devise  over  of  the  premises  to  two 

also  give  and  bequeath  unto  my  son  daughters  of  the  testator  for  their 

Isaac,  the  above  mentioned  planta-  lives,    and    upon    their    decease    to 

tion,"  without  words  of  inheritance  their  issue,  respectively.     S.  had  no 

and  which  that  case  held  was  suffi-  issue,  but  died  after  she  became  21 

cient  to  pass  an  estate  of  Inherit-  years   of  age.     Held   that  issue   as 

ance.     Smith  v.  Berry,  8  O.  367.     The  used  in  connection  with  the  devise 

words  of  the  will  were,  "I  also  give  to  S.  was  a  word  of  limitation  and 

unto  my  son  E.  B.,  the  other  third  not  of  purchase,  that  S.  took  an  es- 

part    of    my    land,"    without    other  tate  in  fee  tail,  and  that  although 

words    of    inheritance.     These    are  S.   died   without   issue,   yet   as   her 

sufficient   to   pass   an    estate    of   in-  death  did  not  occur  until  after  she 

heritance.  became  21  years  of  age,  the  devise 

96  ^Y  Q   g   iQQ  over   to   the   daughters   never   took 

'^  "A  testator  devised  certain  real  effect.     Harkness  v.  Corning,  24  O. 

estate  to  his  granddaughter  S.,  and  S.  416. 
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specified  sum  of  monej'  shall  be  equally  divided  between  the  testator's 
living  children,  the  issue  of  his  body,  the  bequest  over  being  upon 
uncertain  contingencies  which  may  never  happen,  namely,  the  death 
of  such  married  woman  with  living  children  of  the  testator  surviv- 
ing her,  the  children  of  the  testator,  if  they  take  at  all,  do  so  by 
way  of  executory  devise,  and  not  as  legatees  in  remainder."^  A  de- 
vise of  lands  to  two  children  of  a  testator,  with  the  provision  that 
"should  either  die  without  heirs  capable  of  inheriting,  all  such  one's 
share  and  legacies  under  this  will  shall  inure  to  the  survivor,"'  passes 
to  the  survivor  an  executory  devise."^ 

§  189.  Remainders. — An  estate  in  remainder  may  be  created  by 
deed  or  will,  and  it  has  been  defined  to  be  "a  future  estate  in  lands, 
which  is  preceded  and  supported  by  a  particular  estate  in  possession, 
which  takes  effect  in  possession  immediately  upon  the  determination 
of  the  prior  estate,  and  which  is  created  at  the  same  time  and  by  the 
same  conveyance.'"*®  Estates  in  remainder,  by  will,  may  not  be  de- 
feated by  failure  of  particular  estates.  Courts  will,  if  necessary, 
uphold  such  an  estate  by  way  of  an  executory  devise,^""  and  if  the 
testator  makes  a  devise  of  all  his  estate  to  the  wife  for  life,  with  a  re- 
mainder to  his  heirs,  this  remainder  will  be  converted  into  a  fee  by 
the  wife's  electing  to  take  under  the  law.  But  this  fee  of  the  heirs 
will  be  subject  to  the  dower  estate  of  the  wife.^''^ 

A  devise  to  the  widow  of  the  balance  of  the  realty  and  person- 
alty to  sell,  rent  or  possess  so  long  as  she  remains  unmarried  and 
testator's  widow,  after  payment  of  lawful  debts,  and  in  case  of  her 
death  or  remarriage,  then  the  remainder  thereof  to  be  equally  divided 
among  the  heirs  of  his  five  children  as  they  become  of  age,  and  these 
devisees  surviving  the  testator,  and  the  grandchildren  accepting  the 

"Lapham  v.  Martin,  33  0.  S.  99;  poned.    It  is,  therefore,  a  vested  and 

Taylor  v.  Foster,  17  O.  S.  166;  Niles  executory  estate.     A  contingent  re- 

V.  Gray,  12  O.  S.  320.  mainder  is  one  in  which  both  the 

**  Durfee  v.  MacNeil,  58  0.  S.  238,  title  and  the  possession  are  post- 
292,  poned."       Tiedeman     Real     Prop., 

"  TIedeman  Real  Prop.,  §  396.   "Re-  §  397. 

mainders     are     divided     into     two  '""  Thompson  v.  Hoop,  6  0.  S.  480. 

classes,   vested   and   contingent.     A  See   also    Holt   v.    Lamb,    17    O.    S. 

present     remainder     is     a     present  374. 

vested    right   to    the    future   enjoy-  '"  Millikin   v.    Welliver,   37   O.    S. 

ment  of  the  land.     In  a  vested  re-  461.     See  Wilson  v.  Hall,  6  O.  C.  C. 

mainder  only  the  enjoyment  is  post-  570. 
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devise  and  surviving  the  widow,  who  left  the  real  estate  and  a  part  of 
the  personalty,  gives  a  vested  interest  in  remainder  in  the  per- 
sonalty as  might  be  left,  and  a  remainder  in  fee  in  the  real  estate,  at 
the  death  of  the  widow,  will  vest  immediately  in  the  grandchildren 
as  tenants  in  common.^"-  A  remainder  may  be  given  in  personalty, 
and  if  the  will  provides  that  the  life  tenant  may  have  the  use  of  it 
for  the  payment  of  debts  and  for  support,  the  remainder-men  will 
take  what  is  left  at  the  death  of  the  life  tenant.^"^ 

In  this  section  it  is  intended  only  to  give  the  general  features  of 
a  remainder  created  by  will.  It  is  not  possible  to  treat  the  subject 
in  this  book  so  as  to  cover  all  the  law  relating  thereto;  the  limits 
of  the  book  forbid  it.  The  same  can  be  said  of  estates  on  condi- 
tion, executory  devise,  .and  estates  for  life.  In  determining  what 
estate  any  will  may  create,  the  rule  governing  in  every  case  is,  what 
kind  of  an  estate  did  the  testator  by  his  will,  with  all  the  facts  and 
circumstances,  intend  to  create  ? 

§  190.  Description  of  beneficiary. — The  word  "heirs,"  when  used 
in  different  wills,  may  not  have  the  same  meaning  in  each.  What 
the  term  means  depends  entirely  upon  the  intention  of  the  testator 
and  the  particular  facts  of  the  will  in  which  it  is  used.  The  term, 
when  used  in  a  testamentary  disposition  of  property,  is  flexible, 
and  must  be  so  construed  as  to  give  to  it  the  manifest  intention  of  the 
will,  when  such  intention  is  ascertainable. ^°*     If  there  is  nothing  con- 

^»=  Flickinger   v.    Saum,    40    0.    S.  591;  Posegate  v.  South,  46  0.  S.  391; 

591;  Williamson  v.  Hall,  10  Am.  Law  Min  Young  v.  Min  Young,  47  0.  S. 

Reg.  (N.  S.)  466;  Pruden  v.  Pruden,  501. 

14  O.  S.  251;   Posegate  v.  South,  46  "Mones   v.    Lloyd,    33    0.    S.    572. 

O.  S.  391;  Min  Young  v.  Min  Young,  "The  husband  in  this  case  had  made 

47  0.  S.  501.    See  also  Paris  v.  Win-  provision    for    the    support    of    his 

terburn,  6  0.  C.  C.  636,  in  which  it  widow,  and  in  lieu  of  dower,  and, 

was  said:   "We  understand  the  law  provided,  further,  that  if  the  widow 

of  Ohio  to  be  settled  that  any  future  should   assert  her  rights  to  dower 

contingent  interest  in  real  estate,  in  and  distribution  under  the  statute, 

the    nature    of    a    contingent     re-  then  certain  property,  which  under 

mainder  or  executory  devise,  being  the     provisions     for     her     support 

an  interest  in  the  land  known  to  the  would   have   vested   in   the   widow, 

law,  is  transmissible  by  descent  or  'should  be  shared  equally  among  my 

deed,"  citing  Thompson  v.  Hoop,  6  heirs;'   plainly   indicating   that  the 

O.  S.  481;  Needles  v.  Needles,  7  0.  person    or    persons    meant    by    'my 

S.  432.  heirs'  were  others  than  the  widow. 

^"^  Flickinger   v.    Saum,    40    0.    S.  The  widow  in  that  case  would  have 
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tained  in  the  will,  or  the  facts  relating  thereto,  to  justify  a  departure 
from  tJie  ordinarv  fixed  meaning  of  the  word  ''heirs,"  the  legal 
meaning  must  Ix*  followed ;  hence  wliere  a  testator,  having  executed  his 
will,  giving  in  trust,  for  the  benefit  of  his  sole  and  only  child,  ])roi)erty 
consisting  of  non-ancestral  real  estate  and  personal  property,  and 
directing  that  "in  case  my  said  child  sliould  die  without  issue  her 
surviving,  then  all  and  singular  tlu'  jjropcrty  so  devised  shall  pass 
to  and  vest  in  my  heirs  at  law,"  died  leaving  surviving  him  his  said 
child,  and  also  his  wife,  a  brother  and  two  sisters  who  survived  the 
child,  it  was  held  that  upon  the  death  of  the  child  without  issue  the 
widow  of  the  testator  succeeded  to  the  property,  under  the  will,  as  the 
heir  at  law  of  the  testator.^"^  And  the  word  "heirs,"  if  the  manifest 
intention  may  mean  legatees,  may  be  so  construed.^""  The  word 
"heirs"  will  exclude  the  surviving  husband.'"'  As  the  word  "heirs" 
must  have  the  meaning  intended  from  the  will  and  the  facts  and 
circumstances  relating  thereto,  each  case  in  thi'  not^'  below  should 
be  examined  in  order  to  get  at  the  different  meanings  the  term  m.iy 
have,  for  it  is  unsafe  to  rely  upon  any  one  case  in  determining  its 
meaning.'"*' 


been  the  heir  of  the  husband  had 
he  died  intestate.  But  the  court 
found  by  the  context  that  the  hus- 
band, by  his  will,  had  not  used  the 
word  'heirs'  in  its  technical  sense, 
and  so  excluded  the  widow  in  the 
will  made  in  favor  of  the  heirs  of 
the  testator."  Jones  v.  Lloyd,  33  O. 
S.  572.  By  the  court  in  Weston  v. 
Weston,  38  O.  S.  479. 

""^Weston  V.  Weston,  38  O.  S.  473. 

'"Collier  v.  Collier,  3  O.  S.  369. 

""  Durfee  v.  MacNeil,  58  O.  S.  238, 
292. 

'""It  was  said  by  the  court  in 
Townsend  v.  Townsend,  25  O.  S. 
488,  that,  while,  therefore,  the  strict 
legal  sense  as  shown  must  be  de- 
parted from  in  order  to  carry  out 
the  manifest  intention  of  the  testa- 
trix, we  are  not  authorized  by  any- 
thing in  the  context  to  extend  the 
meaning  of  the  word  so  as  to  em- 
brace persons  who,  under  the  law, 
could  not  in  any  contingency  have 


succeeded  to  the  estate  as  heirs  of 
the  deceased.  The  will  can  be  exe- 
cuted and  every  word  contained  in 
it  fully  satisfied  without  giving  to 
the  word  "heirs"  such  extraordinary 
signification.  The  heirs  apparent  of 
a  testator  consisted  of  several  chil- 
dren and  three  grandchildren,  by  a 
deceased  daughter.  He  gave  each  by 
name  a  specific  legacy,  and  by  a 
residuary  clause  directed  that  the 
proceeds  in  certain  personal  prop- 
erty should  be  "divided  equally, 
share  and  share  alike,  between  all 
my  aforesaid  heirs:"  Held,  that 
each  of  the  grandchildren  took  an 
equal  share  with  the  children  of  the 
testator.  Huston  v.  Crook.  38  O.  S. 
328.  A  testator,  who  was  a  bachelor, 
gave  a  legacy  to  each  living  brother 
by  name  as  his  brother;  he  also,  by 
name,  gave  a  legacy  to  each  child 
of  his  deceased  brothers  and  sisters, 
designating  the  children  as  heirs  of 
such    brothers    or    sister;    and,    by 
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Word?,  iu  the  absence  of  anything  to  the  contrary,  are  to  be  taken 
in  their  primary  sense,  and  "sons  and  daughters"  do  not  include 
grandchildren.^""     Again,  AA'here  by  the  words  of  a  devise,  the  be- 


name,  he  gave  a  legacy  to  each 
child  of  an  aged  and  very  feeble 
sister,  designating  such  children  as 
the  heirs  of  such  sister,  but  gave  her 
nothing;  he  also  gave  legacies  to 
some,  not  relatives;  and,  had  the  in- 
firm sister  been  dead,  the  relatives 
who  had  received  legacies  would 
have  been  all  of  his  heirs  apparent, 
although  the  testator  called  no  one 
his  heirs  except  in  a  residuary 
clause,  which  is:  "It  is  my  will  and 
desire  that  whatever  money  will  be 
left  after  paying  the  different  sums 
given  to  my  heirs  in  this  my  last 
will  .and  testament  shall  be  divided 
equally  among  them."  In  the  dis- 
tribution of  the  residue — held,  that 
the  testator  regarded  among  his 
heirs  each  relative  to  whom  he  had 
given  a  legacy;  and  such  children  of 
the  brothers  and  sisters  take  per 
capita  with  such  brothers  an  equal 
share  in  the  residue.  McKelvey  v. 
McKelvey,  43  0.  S.  213.  In  constru- 
ing this  item  of  the  will:  "I  devise 
that  my  executors,  or  the  survivors 
of  them,  after  the  decease  of  my 
said  wife,  shall  sell  the  last  men- 
tioned farm,  either  at  public  or  pri- 
vate sale,  and  that  the  proceeds  there- 
of be  divided  equally  thereof  to  my 
brothers  and  sisters,  and  their  heirs, 
— the  children  of  any  that  may  be 
dead  to  have  the  share  of  their  de- 
ceased parents,"  it  was  held  that  the 
word  "heirs"  in  this  item,  was  not 
used  in  a  technical  sense.  Richey 
V.  Johnson,  30  0.  S.  288.  S.  devised 
the  use  of  a  farm  to  a  married 
daughter  for  her  life,  with  a  re- 
mainder in  fee  to  "her  heirs;"  the 
daughter  died  leaving  her  husband 
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her  surviving  but  without  living  is- 
sue. In  other  items  of  the  will  the 
testator  bounded  other  lands  devised 
to  other  of  his  children,  by  land  as 
belonging  to  the  "heirs"  of  certain 
named  persons;  the  husband  of  the 
daughter  was  not  named  or  referred 
to  in  the  will:  It  was  held  that  in 
the  will  to  the  daughter,  the  testa- 
tor used  the  word  "heirs"  in  such 
devise  of  the  remainder  in  the  sense 
of  "children,"  and  it  is  competent 
to  prove  that  the  heirs  of  such 
named  persons,  in  any  instance, 
were  the  children  of  such  persons, 
and  that  such  persons,  and  their 
said  children,  had  been  long  known 
to  the  testator,  and  had  owned 
respectively  said  adjoining  lands  for 
many  years  prior  to  his  knowledge. 
Stewart  v.  Powers,  9  O.  C.  C.  143. 
A  clause  in  the  will  of  a  testator 
provided,  "and  that  the  remainder 
of  the  proceeds  of  the  sale  of  the 
aforesaid  farm  be  equally  divided, 
share  and  share  alike,  between  the 
heirs  of  Samuel  Cosbey,  my  broth- 
er-in-law." Samuel  Cosbey  survived 
the  testator,  and  the  children  of 
Cosbey  were  living  at  the  execution 
of  the  will,  and  now  claim  the  re- 
mainder of  the  estate  as  residuary 
legatees.  Held,  that  Samuel  Cosbey 
took  no  interest,  neither  directly  nor 
indirectly.  His  name  is  used  to 
designate  more  clearly  those  who 
were  intended  to  receive  the  re- 
mainder of  the  estate.  The  word 
"heirs"  was  construed  to  mean 
"children"  when  necessary  to  effect 
the  testator's  purpose.  Cosbey  v. 
Lee,  2  Disn.  460,  3  Gaz.  173. 

"'Stokes  v.   Stokes,  12  W.  L.  B. 
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quest  is  given  to  "children/*  or  ''sons/'  or  "daughters/'  qualified  by 
such  terms  as  "now  living/'  or  "born/'  it  will  be  held  to  include  a  child 
or  son  or  daughter  in  ventre  sa  mere,  in  such  designated  class,  but, 
if  from  the  whole  will,  in  the  light  of  all  the  attendant  facts  and 
circumstances,  a  definite  intention  is  ascertained,  that  will  prevail. ^^" 
The  term  "legitimate  heirs''  as  used  in  a  will  may,  according  to  the 
intent,  be  employed  to  signify  the  same  thing  as  if  the  testator 
should  say  "lawful  issue."*" 

§  191.  Effect  of  a  declaration  in  a  will  that  any  attempt  by  a 
devisee  or  legatee  to  contest  the  will  shall  avoid  the  legacy  or  devise 
of  such  contesting  party. — It  has  long  been  a  rule  of  law,  as  to  a 
devisee  of  real  estate,  that  a  tiestator  may  declare  that  any  attempt 
on  the  part  of  such  a  devisee  to  break  the  will,  will  make  void  the  de- 
vise to  him.  The  rule  did  not  apply  where  the  person  attempting  to 
break  the  will  was  given  personal  property.  A  provision  of  this  kind 
in  respect  of  a  legatee  was  regarded  in  terrorem  only  and  would  not 
forfeit  the  legacy.  But  such  a  provision  in  a  will  in  this  state  is  broad 
enough  to  prevent  either  a  legatee  of  personal  property  or  a  devisee  of 
real  property  from  any  attempt  to  break  the  will.  And  a  provision  in 
a  will,  reciting  that  any  one  of  the  heirs  who  "goes  to  law  to  break 
this  will"  shall  be  excluded  from  any  part  or  share  of  the  estate,  will 
operate  to  exclude  any  legatee  or  devisee  from  taking  under  the  will, 
and  will  forfeit  any  legacy  or  devise  given  him  who  undertakes  to 
break  the  will.  The  devise  or  legacy  so  forfeited  will  pass  to  the  re- 
siduary legatees  who  are  named  in  the  will.l" 

135;  Low  v.  Harmony.  72  N.  Y.  408;  of  any  one  to  go  to  the  children  of 
Castner's  Appeal,  88  Pa.  St.  478;  his  children,  and  that  event  happen- 
Feit  v.  Vanatta,  21  N.  J.  Eq.  84.  ing  before  testator's  death,  the  de- 
""  Starling  v.  Price,  16  0.  S.  29.  vise  means  and  is  confined  to  his 
The  devise  to  "my  daughter  and  her  grandchildren,  who  were  in  exis- 
children"  vests  in  her  and  her  chil-  tence  at  the  date  of  the  death  of 
dren  then  in  esse  in  equal  moieties,  testator,  and  not  to  after-born  grand- 
to  the  exclusion  of  after-born  chil-  children.  Peterson  v.  Beach,  6  Am. 
dren,  and  the  same  rule  applies  if  L.  Rec.  513. 
the  interest  is  equitable  as  a  trust  '"  Niles  v.  Gray,  12  0.  S.  320. 
for  her  and  her  children.  Soteldo  "=  Bradford  v.  Bradford,  19  O.  S. 
V.  Clement,  29  W.  L.  B.  384  (Ham-  546.  The  following  from  Redfield 
ilton  court  of  common  pleas).  A  Wills  679  was  quoted  with  approval 
devise  to  children  for  life,  and  in  in  this  case:  "The  rule  of  the  En- 
event  of  the  death  of  any  of  them,  glish  law,  as  to  conditions  against 
without  issue,  living,  then  the  share  disputing- the  will,  annexed  to  some 
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§  192.  Testator  can  not  give  a  devisee  an  absolute  estate,  and  at 
the  same  time  provide  that  the  estate  will  not  be  liable  for  debts  of 
such  devisee. — It  is  the  policy  of  the  law  to  make  whatever  estate  a 
debtor  has,  whether  legal  or  equitable,  liable  for  his  debts.  It  is  not 
within  human  skill  to  draw  a  will  in  such  a  way  as  to  give  a  devisee  an 
absolute  estate  in  a  devise,  and  at  the  same  time  shield  the  estate  so 
given  from  being  taken,  at  the  testator's  death,  for  satisfaction  of  the 
debts  of  the  devisee.  It  has  been  said  that  any  such  attempt  will 
result  either  in  the  devisee's  taking  nothing  under  the  will,  or  leaving 
whatever  he  does  take  liable  for  the  payment  of  liis  debts. ^^■'''. 

§  193.  Conditions  in  restraint  of  alienation,  and  restraint  of  mar- 
riage.— A  devise  to  sons  with  condition  that  neither  will  be  permit- 
ted to  alienate  the  property  so  devised  to  them  until  after  a  period  of 
ten  years,  vests  in  them  an  estate  in  fee-simple,  and  the  condition  is 
void.^^*  A  condition  in  general  restraint  of  marriage  is  void  as 
against  public  policy  and  morality,  and  a  gift  with  this  condition 
attached  becomes  absolute.  But  it  has  been  held  that  conditions  at- 
tached to  a  gift  attempting  to  restrain  hasty  or  inconsiderate  mar- 
riages are  valid.  A  condition  will  be  valid  which  restrains  the  de- 
visee or  legatee  from  marriage  until  after  the  age  of  twenty-one  or 
until  the  consent  of  the  parents  of  the  legatee  is  given  to  marriage, 
or  which  provides  that  a  widow  shall  forfeit  her  life-estate  if  she 
marries  again.^^^ 

§  194.  Rights  of  purchaser  without  knowledge  of  foreign  will — 
No  contest  of  foreign  will — Effect,  if  set  aside  in  a  foreign  state. — 

It  is  provided  by  statute  that  "the  title  of  any  good-faith  purchaser, 
without  knowledge  of  a  will,  to  any  land  situate  in  this  state,  de- 
rived from  the  heir  or  heirs  of  any  person  not  a  resident  of  this  state 

bequests,  seems  to  be  in  a  most  ab-  tween     real     and    personal     estate, 

surd  state  of  confusion.     It  is  held  Hence  we  assume  that  in  this  coun- 

such  a  condition  is  void  as  to  per-  try,    any    such    condition    which    is 

sonalty,  unless  the  legacy  be  given  reasonable, — as  one  against  disput- 

over,  in  the  event  of  failure  to  per-  ing  one's  will  surely  is,  as  nothing 

form  the  condition;    but  that  such  can  be  more  in  conformity  to  good 

condition  is  entirely  valid  as  to  real  policy  than  to  prevent  litigation — 

estate,   whether   there   be   any   gift  will  be  held  binding  and  valid. 
over  or  not.     And  it  is  agreed  that        "'  Hobbs  v.  Smith,  15  O.  S.  419. 
there  is  no  substantial  ground  for        "*  Anderson  v.  Gary,  36  O.  S.  506. 
any  distinction  in  this  respect  be-        '"  Luigart  v.  Ripley,  19  O.  S.  24. 
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at  the  time  of  liis  or  her  death,  shall  not  be  defeated  by  the  produc- 
tion of  the  will  of  such  decedent,  unless  such  will  shall  be  offered  for 
record  in  this  state  within  four  years  from  the  final  probate  and  es- 
tablishment of  such  will  in  the  state  or  territory  in  which  it  may 
have  been  admitted  to  probate :  Provided,  That  the  rights  of  infants, 
married  women,  or  persons  of  insane  minds  or  memory,  shall  not  be 
concluded  by  any  failure  or  delay  to  record  such  will  in  this  state 
until  two  years  after  their  respective  disabilities  are  removed :  Pro- 
vided, further.  That  no  proceeding  shall  be  had  in  this  state  to  con- 
test a  will  executed  and  proved  according  to  the  law  of  any  state  or 
territory  of  the  United  States,  or  of  any  foreign  country,  relative  to 
property  in  this  state;  but  if  the  said  will  shall  be  set  aside  in  the 
state,  territory  or  country  in  which  it  has  been  executed  and  proved, 
the  same  shall  be  held  of  no  validity  in  this  state  as  to  all  persons 
claiming  under  said  will,  with  notice  of  the  same  being  set  aside,  as 
aforesaid;  and  as  to  all  other  persons,  from  the  time  that  an  au- 
thenticated copy  of  the  final  order  or  decree  setting  the  same  aside  is 
filed  in  the  office  of  the  probate  judge  of  the  county  in  which  said 
will  is  recorded.""^ 

§  195.  Will  void  for  uncertainty,  when. — A  avUI  uncertain  in  its 
terms  can,  as  before  shown,  be  asked  by  the  parties  interested  to  be 
construed  by  the  court.  If  the  court  can  not  determine  from  the 
terms  of  the  whole  will  what  it  means,  it  will  be  void  for  uncertainty, 
and  the  property  of  the  testator  will  then  be  left  to  descend  to  his 
heirs  and  be  distributed  according  to  law.  In  the  construction  of  a 
will  which,  by  all  its  terms,  is  vague  and  uncertain,  a  court  con- 
struing it  will  not  be  permitted  to  guess  at  what  the  probable  inten- 
tion of  the  testator  was;  for  conjecture  will  not  be  allowed  to  supply 
what  the  testator  failed  to  indicate.^^^ 

§  196,  Will  governed  by  what  law. — The  law  in  force  at  the  death 
of  the  tostator  will  govern  the  will  and  its  construction,  and  not  the 
law  in  force  at  the  time  of  its  execution ;  and  the  making  of  a  codicil 
is  an  act  which  reaffirms  the  original  will,  and  the  law  in  force  at 
the  time  of  the  execution  of  the  codicil  controls."*     A  will  made  by 

"'R.  S.,  §  5967.    See  also  Jones  v.  ""  Hartshorne  v.  Ross,  2  Disney  15. 

Robinson,  17  O.  S.  171.  This  case  also  discusses  the  period 

'"Cope    v.    Cope,    45    O.    S.    464;  from  which  a  will  speaks. 
Bowen  v.  Bowen,  38  O.  S.  426. 
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the  testator  in  another  state  requiring  his  lands  to  be  partitioned  when 
his  youngest  daughter  became  of  age,  which  in  that  state  was  twenty- 
one  years,  and  the  age  in  this  state  being  eighteen,  gives  her,  as  to 
lands  here,  the  right  to  partition  testator's  real  estate  when  she  becomes 
eighteen  years  of  age.^^^  And  a  will  made,  executed  and  probated  in 
another  state  which  conveys  real  estate  here  is  governed  by  our  laws  in 
respect  of  such  wills,  as  well  as  the  execution  and  validity  thereiof.^^" 
A  will  of  personalty  must  be  executed  according  to  the  laws  of  the 
owner's  domicile. ^^^ 


""  Craighead  v.  Pike,  4  Am.  L.  Rec. 
199. 

""  Jennings  v.  Jennings,  21  O.  S. 
56;  Bailey  v.  Bailey,  8  0.  239;  Meese 
V.  Keefe,  10  O.  362.  See  also  Brew- 
ster v.  Benedict,  14  0.  368;  Manuel 
v.  Manuel,  13  O.  S.  463.  It  was  said 
in  Jennings  v.  Jennings,  21  O.  S.  56: 
"It  is  true  in  regard  to  the  mode  of 
execution  of  wills  and  probate  of 
foreign  wills,  the  26th  section  of  the 
wills  act  of  this  state  provides  that 
authenticated  copies  of  wills  exe- 
cuted and  proved  according  to  the 
laws  of  any  state  or  territory  of  the 
United  States,  relative  to  property 
in  this  state,  may  be  admitted  to  rec- 
ord, in  the  probate  court  of  any 
county  in  this  state,  where  any  part 
of  such  property  may  be  situated; 


'and  such  authenticated  copies,  so 
recorded,  shall  have  the  same  valid- 
ity in  law  as  wills  made  in  this 
state,  in  conformity  with  the  laws 
thereof,  are  declared  to  have.'  But, 
in  such  case,  the  validity  of  the  for- 
eign will,  of  which  a  copy  is  thus 
recorded,  is  derived  from  the  pro- 
vision of  this  section,  and  not  from 
the  foreign  law,  to  which  its  execu- 
tion and  probate  conform."  As  to 
admission  of  a  foreign  will  to  pro- 
bate, see  R.  S.,  §§  5938,  5939  and 
5940. 

^"  Manuel  v.  Manuel,  13  0.  S.  458; 
McCune  v.  House,  8  0.  144,  which 
holds  that  if  domicile  is  changed  the 
executor  must  pursue  the  law  of  the 
new  domicile. 
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§  197.  Origin  and  history. — Various  writers  have  discussed  at 
length  the  motives  which  led  to  the  adoption  of  the  estate  in  dower. 
It  is  a  well-known  fact  that  our  understanding  of  any  branch  of  law 
is  facilitated  by  an  hi.storical  study.  The  law  can  not  be  under- 
stood thoroughly  without  knowing  the  reasons  for  its  adoption.  When 
we  consider  the  section  in  the  Ohio  statutes  creating  the  estate  of 
dower,  as  it  now  exists,  it  is  readily  apparent  that  there  is  a  departure 
from  the  theory  which  first  led  to  the  establishment  or  creation  of 
estates  in  dower.  As  the  statute  now  is,  a  widow  or  widower  both 
have  the  same  estate  called  dower.  When  we  remember  that  dower 
was  originally  created  as  a  "humane  provision,"  intended  for  the 
support   and   competent  sustenance  of  the  widow   and    the    better 

(150) 


151  DOWER.  §   198 

nurture  and  education  of  her  children,  at  a  time  when  the  husband 
and  father  could  no  longer  administer  to  their  wants,  we  can  not 
see  that  this  purpose  applies  to  the  present  Ohio  statute  extending 
dower  to  the  widower.^  Tracing  the  origin  of  this  estate  has  been, 
pronounced  by  some  courts  and  writers  a  fruitless  task.  There  was 
no  estate  like  it  in  the  civil  law,  and  whatever  may  have  been  its 
origin,  it  descended  to  us,  with  the  theory  already  referred  to  as  its 
purpose,  from  the  common  law.  It  is  sometimes  said  that  dower 
was  created  by  the  provisions  of  Magna  Charta. 

The  first  idea  of  dower  is  conveyed  by  the  maxim,  dotem  non  uxor 
marito,  sed  uxori  maritus  ajfert — a  wife  does  not  bring  dower  to 
the  husband,  but  the  husband  to  the  wife ;  the  parents  and  relations 
are  present  and  approve  the  gifts.  AVe  are  only  interested,  however, 
in  tracing  this  estate  back  to  the  law  of  England.  And  it  is  said 
that  the  law  of  that  country  was  first  reduced  into  a  system  by 
Glanville,  and  that  dower  was  the  property  which  the  husband  gave 
to  his  wife  at  the  time  of  the  espousals — ad  ostium  ecclesiae — and 
was  limited  to  the  third  part  of  the  property  which  the  husband  held 
at  the  time  of  marriage.  Littleton  enumerates  five  kinds  of  dower: 
1st.  Dower  by  the  common  law.  2d.  Dower  ad  ostium  ecclesiae. 
The  other  divisions  are  not  important.  Dower  by  the  common  law 
is  where  the  widow  was  entitled  during  her  life  to  a  third  part  of  all 
lands  of  which  her  husband  was  seized  during  coverture.  And  dower 
ad  ostium  ecclesiae  was  where  she  was  endowed  of  the  estate  at  the 
church  door.  The  right  of  the  widow  to  an  estate  in  dower  was 
recognized  in  the  Magna  Charta  in  these  words:  "And  for  her 
dower  shall  be  assigned  unto  the  widow  the  third  part  of  all  the  lands 
of  her  husband  which  were  his  in  his  life-time,  except  she  were  en- 
dowed of  lessee  at  the  church  door."-  We  find,  hovrever,  that 
the  estate  did  not  become  thoroughly  settled  until  long  after  this 
provision  was  made  in  the  Magna  Charta,  and  not  until  the  year 
1492. 

§  198.  Dower  with  us. — Dower  wdth  us  is  purely  statutory,  and 
while  it  has  been  said  that  it  is  an  estate  of  our  own  creation,  and  that 
we  are  to  look  to  our  own  provisions  mainly  for  the  determination  of 
its  exact  nature,  still  it  is  difficult  to  see  any  distinction  between  the 

M  Kent  Com.,  p.  35;  Woerner  Am.  1225;  Stat,  at  Large  (Eng.),  1225, 
Law  of  Adm.,  §  105.  p.  4. 

^  C.  7,  Magna  Charta,  Henry  III, 
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estate  created  by  our  own  statute  and  dower  as  it  existed  at  common 
law ;  that  is.  dower  as  it  existed  prior  to  the  radical  change  made  in 
1887.  Upon  this  subject  we  quote  the  following  excellent  descrip- 
tion or  discussion  of  the  estate,  found  in  Allen  v.  McCoy  :^  "It  was 
introduced  by  our  fundamental  law,  not  in  the  technical,  legal 
phraseology  of  the  old  books,  but  with  very  little  reverence,  instead, 
for  either  Littleton  or  Coke,  or  even  Glanville,  and  it  is  declared  to  be 
of  'all  lauds  of  which  the  husband  was  seized,  as  an  estate  of  in- 
heritance at  any  term  during  coverture.'  It  is  considered  that  the 
statute  laws  of  Ohio,  from  the  provision  in  the  ordinance,  and  run- 
ning through  every  enactment  to  this  day,  contemplated  dower  as  a 
plain,  unentaugled  interest  of  the  wife  in  the  real  estate  of  the  hus- 
band. The  remedy  given  to  obtain  it  when  refused  is  made  simple 
and  direct.  It  is  all  an  honest,  homespun  concern  of  our  own,  stand- 
ing distinct  from  precedents  and  analogies  of  other  countries,  and 
upon  a  basis  suflficient  to  sustain  it." 

Justice  Hitchcock,  in  the  same  case,  said:  ''Dower  is  of  ancient 
origin;  so  much  so  that  it  is  uncertain  when  it  was  first  introduced 
into  England.  By  common  law,  the  wife  was  entitled  to  the  use 
during  her  life-time  of  one-third  part  of  the  lands  and  tenements 
which  were  her  husband's  during  coverture."* 

It  was  said  by  the  editor  of  the  eleventh  edition  of  Coke's  Commen- 
taries upon  Littleton :  "The  reason  why  the  law  gave  the  wife  dower 
will  appear  if  we  consider  how  the  law  stood  anciently."  Dower  was 
coupled  with  "life  and  lilDcrty"  in  the  Magna  Charta  as  one  of  the 
three  things  favored  in  law. 

§  199.  Changes  made  in  Ohio. — By  thus  tracing  the  history  of  the 
estate  wc  see  that  the  name  has  acquired  a  well  defined  and  under- 
stood meaning,  and  that  there  were  certain  purposes  for  which  the 
estate  was  created.  The  change  made  in  Ohio  was  in  the  abolish- 
ment of  the  estate  in  curtesy  which  the  husband  had  in  his  deceased 
wife's  estate  in  certain  contingencies  and  in  lieu  thereof.  He  is 
given  the  same  estate,  called  dower,  in  his  wife's  property  as  the 
widow  has  always  had  in  the  estate  of  hor  deceased  husl)and.  So  far 
as  the  widow  is  concerned,  its  purpose  may  still  be  considered  the 
game;  but  so  far  as  concerns  the  widower  the  same  reasons  do  not 
exist  for  applying  the  term  to  the  interest  which  the  husband  has  in 
his  wife's  estate,  although  it  is  less  liberal  to  the  husband  than  was 

="8  O.  465,  Wood,  J.  *  Co.  Lit.,  ch.  5,  §§  36,  37. 
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the  estate  in  curtesy.  The  estate  in  curtesy  arises  only  npon  the  birth 
of  issue,  and  the  husband  being  the  natural  guardian  of  the  children, 
for  that  reason  was  entitled  to  the  profits  of  the  lands  in  orde»  to 
maintain  them.  And  so  would  this  theory  hold  good  so  far  as  concerns 
dower  for  the  widower  when  there  are  children,  but  can  not  be  ap- 
plicable when  there  are  no  children,  and  must  be  created  then  upon 
different  principles.  The  wife's  dower  interest  under  the  amended 
statute  remains  as  it  was  before  the  change.^ 

§  200.  Things  requisite  to  consummate  title  to  dower — Not  liable 
for  debts. — There  are  three  requisites  to  the  consummation  of  the 
right  of  dower,  viz. :  marriage,  seizin  and  death  of  the  consort. 

At  death,  the  inchoate  right  of  dower,  which  up  to  that  time  is  a 
mere  lien  or  incumbrance  upon  the  real  estate,  ceases  to  be  a  lien, 
and  becomes  an  estate,  carved  out  of  the  lands  of  the  intestate  and 
exempted  during  the  life  of  the  widow  or  widower  from  the  payment 
of  the  ordinary  unsecured  debts.  This  dower  estate,  the  moment 
that  it  comes  into  existence,  becomes  the  widow's  property,  and  is 
not  liable  for  the  ttnsecured  debts  of  the  deceased  consort.*"' 

§  201.  Marriage  as  a  requisite  to  dower. — It  is  necessary  to  de- 
termine what  the  law  of  this  state  recognizes  as  a  marriage  so  as  to 
confer  the  property  rights  upon  the  parties  thereto.  The  policy  of 
our  courts  from  an  early  day  has  been,  and  is  now,  to  recognize  a 
common-law  marriage.  Then  a  duly  solemnized  marriage  or  a  com- 
mon-law marriage  is  sufficient  to  confer  dower  rights.  A  common- 
law  marriage  is  one  not  formal,  but  the  parties  enter  into  a  cout 
tract,  by  words  of  the  present  tense,  to  become  husband  and  wife, 
or  openly  and  mutually  consent  to  a  contract  of  present  marriage 
and  thereafter  cohabit.  This  has  been  repeatedly  adopted  in  this 
state. ^  Dower  rights  followed  such  a  marriage  at  common  law,  and 
so  with  us.^  Lawful  marriage  is  contemplated,  either  ceremonial  or 
common  law.     A  bigamous  marriage  can  confer  no  right.''     A  pecu- 

=  Maclaren  v.  Stone,  9  O.  Cir.  Dec.  13  0.  C.  C.  62,  7  0.  Cir.  Dec.  43.    See 

794,  18  0.  C.  C.  854.  full  note  Kinkead  Instructions,  etc., 

"  Motley  V.  Motley,  53  Neb.  375,  6S  259,  260. 

Am.  St.  Rep.  608.  ^Duncan  v.  Duncan,  10  0.  S.  181; 

^Carmichael  v.  State,  12  O.  S.  553:  Clev.  Rec.  29. 

Johnson  v.   Dudley,   4  O.  Dec.  243,  ^  Kennelly   v.   Cowle,   4   O.   N.    P. 

249,  3  0.  N.  P.  196;  Swartz  v.  State,  105,  6  O.  Dec.  170. 
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liar  case  is  reported  where  a  wife  abandoned  her  husband,  and,  under 
a  belief  that  her  husband  had  obtained  a  divorce  from  her,  which 
was  not  a  fact,  lived  and  cohabited  in  a  state  of  adultery,  with  knowl- 
edge that  her  husband  had  married  another  woman,  and  that  prop- 
erty had  been  acquired  and  conveyed  by  her  husband  and  such  woman. 
Under  such  circumstances  it  is  held  that  the  doctrine  of  estoppel  will 
prevent  a  claim  of  dower. ^" 

^  202.  Seizin  as  one  of  the  requisites. — Sl-IzIii  is  one  ol"  the  requi- 
sites of  dower.  The  relict  of  the  deceased  consort  is  entitled  to  dower 
in  all  property  of  which  the  latter  was  seized  as  an  estate  of  in- 
heritance at  any  time  during  the  marriage,  as  well  as  in  estates  in 
reversion  and  remainder."  Nothing  but  an  actual  corporeal  seizin, 
or  a  right  to  such  seizin,  will  satisfy  this  requirement.  To  consti- 
tute seizin  in  fact,  there  must  be  actual  possession  of  the  land.  To 
constitute  .seizin  in  law  there  must  be  a  right  of  immediate  posses- 
sion.^- 

§  203.  Nature  of  contingent  right  of  dower. — As  to  the  exact  tech- 
nical nature  of  the  inchoate  right  of  dower  in  the  law  of  property  there 
has  been  considerable  interesting  and  instructive  discussion.  It  be- 
comes important  to  know  the  exact  nature  of  the  right  in  determining 
conflicting  interests  between  judgment  creditors,  mortgage  creditors 
and  the  widow  or  widower.  And  it  is  likewise  of  importance  in  deter- 
mining to  what  extent  tlie  wife  or  husl)and  may  go  in  making  contracts 
for  the  relinquishment  thereof  to  her  husband  for  the  benefit  of 
creditors,  and  as  against  the  heirs.  It  has  been  designated  as  a  right 
which  is  as  plain  and  obvious  as  the  right  of  an  heir,  as  a  legal  estate, 
and  not  a  secret  equity,  and,  until  assigned  and  set  off,  a  recognized 
incumbrance  upon  land  of  the  deceased  husband."  It  can  not  in 
fact  l)e  considered  as  a  legal  estate  because  it  is  only  contingent  or 
inchoate."  But,  nevertheless,  it  is  property  the  value  of  which  is 
capable  of  ascertainment,  and  is  a  favorite  in  the  law.  It  is  said  that, 
because  of  the  purposes  upon  which  the  estate  is  based,  the  most 
obvious  principles  of  natural  justice  require  that  these  benevolent 

'"Brown  v.  Kerns.  G  0.  N.  P.  68.  "Arnold    v.    Donaldson,    40    O.    S. 

9  O.  Dec.  112.  78. 

"  R.  S..  §  4188.  '♦  Magee   v.   Young,    40    Miss.    164, 

"Oliver  v.  Jones,  0  O.  Dec.  194,  3  90  Am.  Dec.  322. 
O.  N.  P.  129. 
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principles  of  the  law  shall  not  be  attached  until  the  husband's  interest 
has  been  exhausted — the  widow  has  been  designated  as  in  fact  a  pur- 
chaser, the  inception  of  her  rights  being  earlier  than  that  of  creditors, 
beginning  with  the  marriage  and  seizin,  while  the  creditors'  rights 
spring  up  when  the  debt  is  contracted."  The  only  way  in  which  a 
widow  or  widower  may  be  deprived  of  the  contingent  right  is  by  their 
own  acts,  either  by  a  valid  agreement,  by  the  execution  of  a  convey- 
ance, or  by  a  commission  of  some  act  which  will  in  law  bar  the  right. 
In  the  absence  of  any  such  release,  conveyance  or  other  act,  the  con- 
tingent right  of  dower  is  property  having  a  special  value  that  may 
be  ascertained  with  reasonable  certainty  from  established  tables  of 
mortality,^''^  aided  by  evidence  respecting  the  state  of  health  and  con- 
stitutional vigor  of  the  husband  and  wife  respectively."  When  a 
wife  or  husband  joins  in  a  mortgage  releasing  the  contingent  right 
of  dower,  such  release  is  made  for  the  benefit  solely  of  the  mort- 
gagee and  by  way  of  surety  for  the  debt  contracted.  If  upon  fore- 
closure of  such  mortgage  there  is  a  surplus  remaining  after  full  satis- 
faction of  the  mortgage  indebtedness,  husband  or  wife  is  entitled  to 
have  the  value  of  the  contingent  right  of  dower  ascertained  and  paid 
out  of  the  proceeds  of  such  sale  before  a  claim  held  by  a  judgment 
creditor  can  be  satisfied  therefrom.  As  between  the  rights  of  hus- 
band or  wife  releasing  dower  in  a  mortgage  and  judgment  creditors, 
in  such  cases  the  rights  of  the  former  are  superior  to  the  rights  of  the 
latter." 

§  204.  Right  does  not  abate  by  death. — The  statute  provides  that 
where  one  who  is  entitled  to  dower  dies  before  the  assignment  there- 
of, or  before  entry  of  final  judgment,  the  action  therefor,  which  is 
authorized  to  be  brought  in  the  court  of  common  pleas,  may  be  re- 
vived in  the  name  of  the  executor  or  administrator,  and  that  a  sum 
may  be  awarded  equal  to  one-third  of  the  rental  value  of  the  real 
estate  in  which  the  person  may  be  entitled  to  dower,  such  sum  being 
a  lien  and  enforcible  by  execution.^^  The  statute  uses  the  word 
"plaintiff"— if  the  plaintiff  dies.  Only  a  widow  or  widower  can  com- 
mence the  action  to  assign  dower,  and  if  either  dies  before  the  action 
is  begun,  the  real  estate  passes  to  the  heir  free  from  dower.^^ 

"Mandel  V.  McClave,  46  O.  S.  407,  '*  R.    S.,    §    5711.     See   Renner   v. 

410.  Bird,  2  W.  L.  B.  76;  McGill  v.  Dem- 

"a  See  post,  ch.  26.  ing,  44  O.  S.  645. 

"Mandel  v.  McClave,  46  0.  S.  407.  ''  In  re  Roth,  6  0.  N.  P.  498. 
"  Mandel  v.  McClave,  46  O.  S.  407. 
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§  205.  Dower,  unassigned.  may  be  reached  by  creditors. — After 
dower  has  become  vested,  but  not  assigned,  it  is  not  such  an  estate  as 
may  be  reached  by  the  ordinary  process  by  execution,  but  it  is  such 
an  interest  as  may  be  reached  by  proceedings  in  equity  to  subject  it 
to  the  payment  of  a  judgment  rendered  against  the  widow  or  wid- 
ower.-*^ Dower,  after  having  become  vested,  may  be  transferred, 
though  not  assigned,  for  value  and  in  good  faith,  so  that  it  may  not 
be  reached  by  creditors.-^ 

§  206.  Not  barred  by  judicial  sale  under  lien,  when. — It  is  the 
well-settled  rule  that  a  judicial  sale  made  of  the  husband's  real  estate 
during  his  life-time  for  some  obligation  of  his  not  secured  by  a  lien 
upon  the  real  estate,  in  which  the  wife  has  not  joined,  does  not  ex- 
tinguish her  inchoate  dower,  and  upon  the  death  of  her  husband  she 
is  entitled  to  dower  in  the  lands  so  sold.-- 

§  207.  Barred  by  jointure. — The  history  of  dower  has  been  set 
forth  in  a  previous  section.  According  to  the  common  law,  the 
widow  could  not  ]ye  barred  of  her  dower,  except  where  it  was  ad  ostium 
ecclesiae  or  ex  assensu  patris,  the  theory  upon  which  the  rule  was 
based  being  that  a  right  could  not  be  barred  unless  it  had  accrued; 
or  unless,  after  marriage,  by  elopement,  divorce  or  treason  of  the 
husband,  and  in  other  ways.-*  A  provision  by  way  of  jointure  at 
common  law  did  not  constitute  a  bar  to  the  widow's  claim  of  dower, 
but  only  became  a  bar  by  force  of  the  statute  of  uses.-* 

A  jointure  is  a  competent  livelihood  of  freehold  for  the  wife  of 
lands  or  tenements,  to  take  effect  after  the  decease  of  the  husband. 
An  estate  conveyed  as  a  jointure,  to  be  a  good  statutory  bar,  must  be 
such  an  estate,  as  to  certainty  and  kind,  as  tlie  wife,  on  the  death 
of  the  husband,  may  take  possession  of,  and  hold  in  severalty  and  not 
in  common.  The  statute  originally  enacted  in  this  state  was  almost 
literally  enacted  from  the  English  statute,  which  in  effect  provided 

^"Boltz    v.    Stolz.    41    0.    S.    546:  Corkle,  57  Mo.  172.  17  Am.  Rep.  676; 

Maclaren   v.   Stone,   9   O.   Cir.   Dec.  Blevius  v.  Smith,  104  Mo.  583;  Per- 

794,  18  O.  C.  C.  854;  Moore  v.  Moore,  ter  v.  Lazear,  109  U.  S.  84. 

6  O.  Dec.  154,  7  O.  N.  P.  320.  ==  Murphy  v.  Murphy,  12  0.  S.  407, 

"Bausch  V.  McConnell,  7  O.  X.  P.  40C».  410. 

387,  5  O.   Dec.   1G2.  ^'27  Hen.  VIII,  eh.  10.  §  6;    Stat. 

"Motley   v.   Motley,  53   Neb.   375,  at  Large  (Eng.),  1483,  p.  362. 
68  Am.  St.  Rep.  608;   Grady  v.  Mc- 
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that  where  lands  were  settled  on  the  wife  as  jointure,  then  she 
should  not  have  any  dower  in  the  residue.  The  act  of  parliament 
was  enacted  to  prevent  a  woman  from  having  both  dower  and  jointure. 
Before  its  passage,  accepting  a  jointure  was  not  a  bar  to  her  action 
for  dower.  The  word  jointure  had  a  definite  and  well-defined  mean- 
ing: it  was  an  estate  made  to  the  wife  in  satisfaction  of  dower.-" 
The  statute  providing  that  where  any  jointure  was  made  it  would 
bar  dower,  being  in  derogation  of  common  law,  had  to  be  strictly 
construed,  and  under  it  no  plea  in  bar  was  admitted  not  allowable 
at  common  law,  which  did  not  fall  clearly  within  the  statute.^®  After 
the  statute  providing  that  when  jointure  was  made  to  a  woman,  ante- 
nuptial or  post-nuptial  agreements,  however  beneficial  and  valuable 
to  the  wife,  not  falling  within  the  statute,  would  not  be  effective  to 
constitute  a  bar,  finally  courts  of  equity,  by  analogy  to  this  stat- 
ute, began  to  recognize  equity,  allowing  beneficial  ante-nuptial  con- 
tracts to  be  set  up  in  bar  of  dower.-'^ 

§  208.  Jointure  with  us — Conveyance  in  lieu  of  dower. — The  pro- 
vision for  jointure  was  brought  into  this  state  January  19,  1804, 
providing  substantially,  as  now,  that  an  estate  conveyed  to  a  woman 
for  jointure,  instead  of  dower,  to  take  effect  immediately  after  the 
death  of  the  husband,  should  bar  her  right  of  dower  in  the  husband's 
lands;  except  that  if  the  jointure  or  conveyance  was  made  when  the 
feme  was  in  infancy,  or  made  after  marriage,  in  either  case  the  widow 
had  the  right  at  her  election  to  waive  her  jointure  and  demand  dower. 
This  provision  was  carried  forward  with  the  various  amendments  of 
the  dower  statutes,  and  was  finally  amended  March  19,  1887,  so  as  to 
conform  to  the  general  changes  made  in  the  law  relating  to  married 
women,  knovm  as  the  Husband  and  Wife  Act.  The  amendment 
omitted  the  words  "to  a  woman  as  jointure"  in  the  old  statute  in  the 
first  and  second  lines,  and  the  words  jointure  and  woman  in  the  other 
lines.  This  change  and  the  omission  of  the  words  woman  and  joint- 
ure were  designed  to  harmonize  the  new  amended  statute  with  the 
changes  made  at  that  time,  and  the  same  rights  in  the  property  of  the 
other  are  conferred  on  both  husband  and  wife.     By  this  statute  a 

=°  Grogan  v.  Garrison,  27  O.  S.  60.         -''  Murphy  v.  Murphy,  12  O.  S.  407- 
'"  Murphy  v.  Murphy,  12  O.  S.  407-     410,    411. 
411. 
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conveyance  of  an  estate  which  is  practically  the  same  as  the  old  joint- 
ure may  be  made  on  both.  The  statute  as  it  now  reads  is  as  follows: 
"The  conveyance  of  an  estate  or  interest  in  real  property  to  a  per- 
son in  lieu  of  dower,  to  take  effect  on  the  death  of  the  grantor,  shall, 
if  accepted  by  the  grantee,  bar  the  grantee's  right  of  dower  in  the 
real  property'  of  the  grantor;  but  if  the  conveyance  was  made  when 
the  grantee  was  within  the  age  of  minority,  or  during  the  marriage, 
the  grantee  may  waive  title  to  such  real  property  and  demand 
dower."-"* 

§  209.  Same  continued — How  made  under  our  statute. — The  stat- 
ute contemplates  that  a  provision  may  be  made  in  lieu  of  dower  be- 
fore or  during  coverture,  leaving  it  optional  with  the  widow  or 
widower  to  waive  title  to  the  property  convej-ed  in  lieu  of  dower, 
when  the  same  is  made  when  the  grantee  is  within  the  age  of  minority 
or  during  coverture.  And  the  reason  why  this  condition  is  inserted 
in  the  statute  is  because  it  is  supposed  that  if  the  provision  is  made 
during  minority,  or  during  the  marriage,  one  may  have  an  influence 
over  the  other  to  his  or  her  disadvantage.  The  questions  of  greatest 
importance  under  this  statute  are,  how  the  provision  shall  be  made  and 
when  it  will  be  valid  and  binding  upon  the  one  to  whom  the  con- 
veyance is  made.  The  statute  uses  the  word  conveyance  and  seems 
to  contemplate  that  a  conveyance  shall  be  made. 

As  a  matter  of  fact,  there  are  few  jointures  made  in  compliance 
with  this  statute  and  in  the  form  prescribed  therein,  but  the  most 
usual  ways  of  accomplishing  these  purposes  are  by  means  of  ante- 
nuptial and  post-nuptial  agreements.  Of  course,  a  deed  of  convey- 
ance may  be  made  with  the  stipulations  contained  therein — that  is, 
made  by  way  of  jointure,  or  it  may  be  accompanied  by  collateral 
agreement.  It  has  been  stated  that  as  this  statute  is  in  derogation  of 
the  common  law,  and  that  as  statutes  are  not  presumed  to  make  any 
alteration  in  the  common  law  further  or  otherwise  than  the  act  ex- 
pressly declares,  nothing  can  be  pleaded  in  bar  of  dower,  excepting 
matter  constituting  a  bar  at  common  law,  or  matter  constituting  a 
bar  by  the  express  language  of  the  statute,  and  that  an  ante-nuptial 
agreement  is  not  an  estate  conveyed  to  a  woman  as  jointure,  and  was 
not  cotinted  at  common  law  as  a  bar  to  the  right  of  dower.-"  But 
courts  of  equity,  by    analog}'    to    the    statute,    recognize    equitable 

"R.  S.,  §  4189.  414;  P^icklin  v.  Ri.xey.  89  Va.  832,  37 

"Murphy  v.  Murphy,  12  O.  S.  407,     Am.  St.  Rep.   891. 
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jointure,  allowing  beneficial  ante-nuptial  contracts  to  be  set  up  in 
bar  of  dower,  and  it  is  upon  this  principle  that  ante-  and  post-nuptial 
contracts  are  sustained.^*'  The  legal  effect  of  a  conveyance  in  release 
of  dower  right  direct  from  one  to  the  other  has  been  considered  in 
several  cases,  where  it  was  held  that  such  a  conveyance  for  release  is 
void;^^  that  a  release  of  dower  by  a  wife  direct  to  her  husband  will 
not  enable  him,  by  his  sole  deed,  to  convey  the  land  free  of  her  dower 
right,  since,  if  the  release  is  at  all  effectual,  the  husband  becomes 
vested  with  a  fee-simple,  and  the  dower  right  immediately  re- 
attaches by  operation  of  law.^-  But  a  contract  by  which  a  wife 
releases  her  dower  to  her  husband,  in  consideration  of  the  conveyance 
to  her  by  him  of  property,  is  valid.^^  A  conveyance — in  effect,  a 
mortgage — by  husband  to  the  wife  does  not  extinguish  her  dower.'* 
To  come  within  the  terms  of  this  statute  strictly,  the  provision  must 
be  made  in  the  form  of  a  conveyance,  which  should  contain  all  the 
terms  of  the  contract  between  the  parties.  Before  the  changes  in 
the  legal  status  of  the  wife  and  in  the  relations  between  the  husband 
and  wife,  the  conveyance  had  to  be  made  by  means  of  a  trustee ;  now 
it  may  be  made  direct.  It  would  seem  from  the  statutes  and  de- 
cisions thereunder  that,  when  parties  have  undertaken  to  comply 
strictly  with  the  provisions  of  the  statute,  and  make  a  conveyance  in 
lieu  of  dower,  the  statute  means  what  it  says,  and  if  made  while 
the  grantee  is  within  the  age  of  minority,  or  during  coverture,  that 
there  is  an  absolute  choice  which  may  be  exercised  independently  of 
equitable  considerations.  For  it  has  been  held  that:  "Where  a 
husband,  intending  to  make  a  provision  for  his  wife  in  lieu  of  dower, 
executes  and  delivers  to  her,  through  the  intervention  of  a  trustee, 
a  deed  for  a  portion  of  his  real  estate,  which  is  reasonable  in  amount 
and  value,  and  is  given  and  accepted  in  consideration  that  she  re- 
lease all  claims  as  widow  against  his  estate,  owning  other  real  estate 
in  which  she  is  entitled  to  dower  under  the  statute,  she  may  at  his 
death  elect  to  waive  the  provisions  made  for  her  and  claim  her  dower, 
but  she  can  not  claim  both."^^     Such  being  the  rule,  what  are  con- 

^•'Ficklin  v.  Rixey,  89  Va.  832,  37  '^Wightman  v.  Schleifer,  18  N.  Y. 

Am.  St.  Rep.  891.  Supp.   551. 

'^  House  V.  Fowle,  20  Or.  163,  29  ==  Dakin  v.  Dakin,  97  Mich.  284. 

Pac.  890;  Rowe  v.  Hamilton,  3  Green  =*  German  Nat.  Bank  v.  Gunther, 

(Me.)   63;    Heirs  v.  Martin,  22  Ala.  3  O.  N.  P.  311,  3  0.  Dec.  686. 

86.  ^=  Spangler  v.  Dukes,  39  O.  S.  642. 
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sidered  equitable  jointures  must  be  supported  independently  of  the 
statute,  and  on  consideration  of  agreement  and  equitable  estoppel. 

§  210.  Same  continued — Ante-  and  post-nuptial  agreements. — We 
have  seen  that  ante-  and  post-nuptial  agreements  are  not  conveyances 
within  the  terms  of  the  statute  relating  to  jointure,  and  that  they 
are  supported  solely  upon  equitable  considerations  as  agreements 
between  the  parties,  and,  Avhen  valid,  operate  effectually  to  bar  the 
right  of  dower.  While  the  language  of  the  statute  with  reference  to 
conveyances  in  lieu  of  dower  confers  the  absolute  right  to  elect  be- 
tween the  dower  right,  and  the  provision  by  way  of  jointure  in  lieu 
thereof,  when  made  during  coverture,  or  while  the  grantor  is  a  minor, 
this  has  no  application  to  what  are  termed  equitable  jointures.  The 
rule  as  to  what  constitutes  equitable  jointures  is  so  well  stated  in 
Grogan  v.  Garrison^^  that  we  here  quote  from  the  opinion  of  John- 
son, J.,  in  that  case :  "What  constitutes  an  equitable  bar  is  a  question 
fruitful  in  decision.  Much  learning  and  many  conflicting  decisions 
can  be  found  in  the  books.  The  substance  of  all  the  decided  cases 
is  that  any  provision  made  before  marriage,  whether  of  lands  and 
tenements,  goods  and  chattels,  of  whatever  description  of  property, 
that  constitutes  a  valuable  consideration,  if  fair,  reasonable  and  just, 
as  between  the  parties,  in  view  of  all  the  circumstances  of  the  case,  at 
the  time  the  contract  was  made,  will,  in  equity,  be  supported  as  a 
good,  equitable  jointure.  Each  case  must  be  determined  on  its  own 
particular  facts  and  equities."^' 

Such  being  the  general  rule  governing  the  validity  of  such  con- 
tracts, we  next  give  the  results  of  the  adjudications  in  the  state, 
where  the  contracts  have  been  passed  upon.  An  ante-nuptial  con- 
tract which  conveys  an  undivided  one-third  part,  or  any  other  in- 
terest in  common  with  others,  in  lieu  of  dower,  is  not  a  good  statu- 
tory bar.'*    An  agreement  in  consideration  of  marriage,  by  which 

"27  O.  S.  64.  has  been  in  good  faith  carried  into 

"  To    same    effect,    see    Stilley    v.  effect   by    the   husband    during    his 

Folger,  14  O.  CIO;   Miller  v.  Miller,  life,  full  effect  should  be  given  to  it, 

16  O.  S.  532.     "Where  an  ante-nup-  according   to   the   intention   of   the 

tial   contract,   intending   to   operate  parties."     Mintier  v.  Mintier,  28  0. 

as  an  equitable  jointure,  and  to  bar  S.  307. 

all  rights  of  dower,  is  entered  into         ^  Grogan  v.  Garrison,  27  0.  S.  50. 

by  parties  of  mature  age,  capable  of  See  Garrison  v.  Grogan,  1  C.  S.  C.  R. 

judging  in  regard  to  their  interests,  302.      An    ante-nuptial    contract   by 

without   any    fraud    or    imposition,  which  the  wife  is  to  receive  less  than 

and  is  reasonable  in  its  terms,  and  the  value  of  her  dower  interest  in 
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it  was  stipulated  to  pay  the  sum  of  $700  in  two  years  after  the  death 
of  the  husband,  which  the  woman  accepts  in  lieu  of  her  dower  and 
expectancies  in  his  estate,  was  held  not  to  be  a  good  equitable  joint- 
ure.^* An  agreement  before  marriage  stipulating  that  all  the  prop- 
erty of  each  party  is  to  be  brought  together  and  enjoyed  during 
coverture,  and  at  the  termination  thereof  the  personal  property  is  to 
be  separated  between  the  survivor  and  the  representatives  of  the  in- 
testate, the  survivor  to  hold  his  or  her  property,  real  and  personal, 
and  have  no  right  or  interest  in  the  property  of  the  intestate,  by 
reason  of  coverture,  was  considered  a  fair  and  reasonable  ante-nup- 
tial contract,  and  to  constitute  a  good  and  equitable  defense  to  a 
claim  for  dower.  *°  An  ante-nuptial  contract  making  provision  for 
the  wife  in  case  of  her  survivorship,  in  bar  of  her  rights  in  the  per- 
sonal estate  of  the  husband,  will  not  so  operate,  unless  the  provisions 
of  the  contract  in  her  favor  have  been  fairly  performed.'^^  And  such 
agreements  must  be  explicit.  Under  an  agreement  of  separation, 
whereby  the  husband  conveys  certain  realty  to  the  wife,  and  pays 
her  some  money,  both  stipulating  that  "each  party  releases  any  and 
all  claim,  right,  title  or  interest,  either  vested  or  contingent,  in  or  to 
any  property  present  or  future  acquired  belonging  to  the  other,"  the 
wife  will,  if  she  survives  the  husband,  who  dies  intestate,  without 
issue,  leaving  certain  non-ancestral  real  estate,  inherit  the  property 
under  the  statutes  of  descent,  notwithstanding  the  agreement.*^.  It 
must  be  remembered  that  ante-nuptial  or  post-nuptial  agreements, 
when  they  relate  to  real  estate,  are  within  the  statute  of  frauds, 
and  hence  must  be  in  writing,  and  that  marriage  will  not  constitute 
such  part  performance  as  will  in  equity  relieve  them  from  the  opera- 
tion of  the  statute.*^ 

§  211.    Same  continued — Partnership  property. — By  reason  of  the 
admixture  of  the  principles  of  law  governing  partnership  property 

the  estate  of  her  husband  must  be  And    so    a    post-nuptial    agreement 

reasonable,    as    compared   with   the  where  the  wife  for  a  fair  considera- 

rest  of  his  estate,  and  in  respect  of  tion    paid    by    the    husband,    relin- 

the  circumstances  of  the  parties  to  quishes  all  claim  to  a  distributive 

the  contract,  in  order  to  be  enforced  share  of  his  personal  estate  in  case 

in  equity.     Grogan  v.   Garrison,  27  she  survive,  is  fair  and  reasonable 

0.  S.  50.     See  Garrison  v.  Grogan,  and  enforcible  in  equity.     Miller  v. 

1  C.  S.  C.  R.  302.  Miller,  16  0.  S.  528. 

^  Johnson  v.  Johnson,  1  O.  C.  C.  "  Lowe  v.  Phillips,  14  O.  S.  308. 

521.  *■  Smith  v.  Smith,  57  0.  S.  27. 

*"  Murphy  v.  Murphy,  12  0.  S.  407.  ''  Finch  v.  Finch,  10  0.  S.  507. 

OHIO  PROBATE  LAW — 11 


I    211  OHIO   PROBATE   LAW   AND   PBACTICE.  102 

with  those  relating  to  other  property,  the  question  as  to  the  nature  of 
the  partnership  real  property,  whether  the  widow  has  a  right  of  dower 
therein  and  whether  it  passes  to  the  personal  representatives  or  to  the 
heir,  is  an  interesting  one.  It  has  been  discussed  in  a  previous  sec- 
tion with  reference  to  the  applicability  of  the  law  of  descent  thereto, 
and  precisely  the  same  rule  there  stated  applies  in  this  connection.''* 
The  English  rule  was  that  the  land  passed  to  the  personal  representa- 
tive, and  was  considered  as  personalty  for  all  purposes.*^  The  rulf 
as  to  how  such  property  shall  be  considered  with  reference  to  the 
rights  of  the  heirs  and  widow  has  been  variously  stated  by  different 
courts,  but  with  practical  unanimity.  The  doctrine  of  "out  and  out" 
conversion  of  partnership  lands  into  personalty  adopted  by  the  En- 
glish courts  has  not  been  followed  to  its  full  extent  in  all  the  states. 

Scribner,  on  Dower,  states  that  Greene  v.  Greene"  was  the  first 
American  case  in  which  the  question  was  squarely  presented  and  de- 
cided. It  is  said  in  that  case  that :  "A  widow  of  a  deceased  partner 
is  not  entitled  to  dower  of  the  partnership  lands,  purchased  and  paid 
for  with  partnership  funds,  under  articles  stipulating  that  the  part- 
nership property  should  l)e  sold  for  the  payment  of  debts."  The 
Ohio  rule  is  perfectly  clear  that,  Avhether  there  be  an  express  agree- 
ment or  not,  the  law  will  imply  an  understanding  among  the  par- 
ties, in  the  absence  of  a  special  agreement,  that  the  partnership  lands 
sh^ll  first  be  subject  to  partnership  debts.  The  Ohio  cases  support- 
ing this  statement  and  the  rule  that  the  rights  of  the  widow  and 
heirs  are  suspended  until  the  partnership  affairs  are  settled  and 
debts  paid  are  cited  in  the  note.'*'  The  consensus  of  judicial  opinion 
is  that  partnership  real  property  retains  its  character  as  realty  with 
all  the  incidents  of  that  species  of  property,  but  is  impressed  with  a 
trust,  or  that  the  interests  of  the  heirs  and  widow  in  such  lands  ar^ 
impressed  with  a  trust,  that  the  realty  shall  l)e  first  applied  to  the 
liquidation  of  partnership  obligations;  that  such  property,  whether 
purchased  by  the  partners  under  an  express  stipulation  that  the  same 
shall  be  committed  to  partnership  purposes,  or  even  where  there  is 
no  special  agreement,  but  purchase  price  comes  from  partnership 
funds,  and  the  property  is  used  by  the  firm,  will  be  treated  in  equity  as 

**  Ante,  §  69.  *' Simmer  v.   Hampson.   S   0.   32s 

"Pierce  v.  Trigg,   10  Leigh   406;  364;    Greene   v.    Greene,    1    0.    535; 

Woodward,    etc..    Co.    v.    Nudd,    58  Ludlow  v.  Cooper,  4  O.  S.  1;  Fisher 

Minn.  236,  49  Am.  St.  Rep.  503.  v.  Lang.  19  W.  L.  B.  139. 
•«1  O.  535. 
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personalty  until  it  has  performed  all  its  functions  to  the  partnership, 
and  thereby''  ceases  to  be  any  longer  partnership  property.  Until 
then  it  is  not  subject  to  either  dower  or  inheritance,  but  after  all  the 
purposes  of  the  partnership  have  been  thus  accomplished,  whatever 
remains  passes  to  the  widow  and  heirs.  The  working  out  of  the  con- 
tractual rights  growing  out  of  the  partnership  relation  does  not  seem 
to  require  that  the  character  of  the  property  should  be  changed  until 
the  occasion  arises  for  a  conversion,  and  then  only  to  the  extent  re- 
quired. It  makes  the  legal  title  subservient  in  equity  to  the  original 
trust.  The  portion  of  the  lands  not  required  for  partnership  equities 
retains  its  character  as  realty,  and  it  leaves  the  laws  of  inheritance 
and  descent  to  their  ordinary  operation.  No  right  of  dower  can  be 
had  in  partnership  real  estate  until  the  firm  debts  are  paid.*®  Under 
the  statute  in  Ohio,  where  the  partnership  affairs  are  adjusted  and 
the  lands  transferred  to  the  surviving  partner  under  the  statute,  if, 
after  the  payment  of  the  debts,  a  surplus  remains,  the  portion  aris- 
ing from  the  sale  of  the  firm  lands  should  be  treated  as  realty  and 
descend  to  the  widow  and  heirs  as  such.  This  must  be  the  rule,  fol- 
lowed to  its  logical  conclusion,  applying  to  such  lands  the  ordinary 
rule  as  found  partially  embodied  in  our  statute,  and  which  prevails 
in  equity,  that  funds  in  the  hands  of  an  administrator  arising  from 
the  sale  of  ancestral  real  estate  should  be  considered  as  realty.  When 
land  is  sold  under  order  of  court,  in  pursuance  of  law,  any  surplus 
remaining  after  the  purpose  for  which  it  is  sold  is  satisfied  is  re- 
garded as  real  estate.*^  This  equitable  doctrine  is  incorporated  in 
our  statutes,^^  which  provide  that  all  surplus  from  a  sale  by  an  ex- 
ecutor or  administrator  of  part  or  all  of  the  real  estate  of  a  deceased, 
under  an  order  of  court,  remaining  on  the  final  settlement  of  the  ac- 
count, shall  be  considered  as  real  estate,  and  disposed  of  accordingly.-'^ 
One  case  which  we  have  examined  seems  to  hold  that  there  is  ^o 
dower  except  in  such  lands  as  remain  in  specie.^-  It  has  been  held 
that  where  it  is  stipulated  that  the  proceeds  owned  by  two  partners 
jointly  should  not  be  brought  into  the  firm  accounts,  the  widow  should 

"  Darrow  v.  Calkins,  154  N.  Y.  503,  braith  v.  Tracy,  153  111.  54,  46  Am. 

61    Am.    St.    Rep.    637;     Brady    v.  St.  Rep.  867. 

Kreuger,  8  S.  Dak.  464,  59  Am.  St.  *"  Pomeroy  Eq.  Jur.,  §  1167. 

Rep.  771;   Woodward-Holmes  Co.  v.  ^^R.  S.,  §  6171. 

Nudd,  58  Minn.  236,  49  Am.  St.  Rep.  "  R.  S.,  §  6171;  Griswold  v.  Frink, 

503;    Robinson  Bank  v.  Miller,  153  22  O.  S.  79. 

111.  244,  46  Am.  St.  Rep.  883;   Gal-  ==  Woodward-Holmes  Co.  v.  Nudd, 

58  Minn.  236,  49  Am.  St.  Rep.  503. 


§    212  OHIO   PROBATE    LAW    AND    PRACTICE.  164 

have  a  dower  interest  therein,  the  property  in  such  case  being  treated 
as  real  estate,  and  not  as  personalty.^^ 

§  212.  Of  what  estates  endowed. — The  statute  enumerates  in  what 
property  a  widow  or  widower  is  entitled  to  dower,  namely,  in  all  real 
property  of  which  the  deceased  consort  was  seized  as  an  estate  of  in- 
heritance at  any  time  during  the  marriage,  and  in  all  real  property 
held  in  fee-simple  in  reversion  or  remainder;  also  in  all  real  prop- 
erty held  by  article,  bond  or  other  evidence  of  claim."*  The  statute 
is  sufficiently  broad  in  its  terms  to  allow  dower  in  lands  held  by 
equitable  title;  but  to  entitle  a  widow  to  dower  in  lands  so  held  the 
deceased  consort  must  have  owned  the  same,  not  during  coverture, 
but  at  the  time  of  his  death.'^"  It  will  be  noticed  that  in  providing 
for  dower  in  property  held  by  article,  bond  or  other  evidence  of  claim, 
the  statute  does  not  read,  "at  any  time  during  marriage,"  as  it  does 
with  regard  to  "an  estate  of  inheritance."  And  so  must  the  de- 
ceased consort  hold,  "at  decease,  the  fee-simple"  of  property  in  re- 
version or  remainder,  to  entitle  widow  or  widower  to  dower  therein, 
and  not  where  the  freehold  estate  has  not  yet  terminated."^  The  wife 
and  widow  of  one  to  whom  land  is  devised  is  entitled  to  dower  therein, 
and  is  not  deprived  thereof  by  proceedings  to  sell  the  same  to  en- 
force the  lien  of  a  judgment  against  the  devisee,  her  husband,  to 
which  she  is  not  made  a  party."^  It  has  been  shown  in  a  former  sec- 
tion"^ that  the  rights  of  the  wife  or  widow  are  superior  to  judgment 
liens.  The  widow  is  entitled  to  money  realized  upon  an  insurance^ 
policy  upon  real  estate  of  an  intestate  after  the  death  of  the  latter."" 
The  husband  or  wife  of  a  parcener  is  entitled  on  ]iartition  sale  to  have 
the  present  worth  of  the  inchoate  right  of  dower  allowed."" 

§  213.  Of  what  not  endowed. — Dower  can  not  be  allowed  in  lands 
sold  for  taxes,**^  nor  in  lands  sold  by  an  unmarried  man  before  mar- 
riage but  not  actually  conveyed  until  after  his  marriage,**^  nor  as 

"Hughes  v.   Allen,   66   Vt.   95,  28  ''"Ante,  §  203. 

Atl.  882.  ■^"Fleming  v.  .Jordan,  28  W.  L.  B. 

"R.  S.,  §  4188.  332. 

"Abbott  v.  Bosworth,  36  0.  S.  605;  '"Gillott  v.  Miller,  12  0.  C.  C.  209, 

Rands  v.  Kendall,  15  O.  671;  Miller  5  O.  Cir.  Dec.  588. 

v.  Wilson,  15  O.  108.  "  Jones  v.  Devore,  8  O.  S.  430. 

"■Wood  V.  Phillips,  2  O.  C.  C.  136.  "'Chapman    v.    Chapman,    92    Va. 

"  Dingman   v.   Dingman,   39  O.   S.  537,  53  Am.  St.  Rep.  823. 
172. 
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against  an  equitable  title  held  by  a  third  person,  the  legal  title  being 
in  the  husband  ;'^^  nor  in  property  mortgaged,  the  wife  joining,  where 
the  husband  afterwards  conveys  the  property  to  the  mortgagee  or  his 
assigns,  in  which  conveyance  the  wife  does  not  join;***  nor  in  per- 
petual leasehold  estates.^^ 

§  214.  Lands  devoted  to  public  uses. — Lauds  devoted  to  public 
uses  may  be  acquired  for  such  purposes  either  by  private  grant  or  by 
the  exercise  of  the  right  of  eminent  domain.  It  is  an  incident  of 
land  that  it  is  liable  to  be  taken  by  the  right  of  eminent  domain,  and 
lands  are  always  held  subservient  to  public  uses.  Where  it  is  de- 
voted to  such  uses  by  means  of  private  grant,  the  conveyance  may 
be  in  fee,  or  it  may  be  for  so  long  as  it  is  committed  to  such  uses. 
The  rule  was  very  early  announced  in  this  state  that  where  land  was 
committed  to  public  uses,  as  for  streets,  highways,  for  the  construc- 
tion of  public  buildings,  there  can  be  no  claim  for  dower  therein, 
as  such  use  was  entirely  inconsistent  with  such  public  uses,  and  that 
all  private  rights  must  be  either  suspended  or  abrogated.  There  can 
consequently  be  no  claim  for  dower  in  the  streets,  or  in  lands  occu- 
pied by  public  buildings.*^*'  The  rule  with  reference  to  this  matter 
is  perhaps  not  uniform  in  the  other  states,  there  being  some  criticism 
of  the  doctrine  announced  in  this  state.  In  Massachusetts  it  has 
been  held  that  where  lands  are  taken  by  the  right  of  eminent  domain 
during  the  life  of  the  husband,  the  wife  is  not  entitled  even  in  equity 
to  have  any  of  the  money  paid  for  the  land,  or  to  have  any  of  it  set 
aside  for  her  benefit  on  the  contingency  of  her  surviving  her  husband.*''^ 
The  Ohio  doctrine  is  denied  and  criticised  in  Kew  Jersey,®"*  but  finds 
support  in  ISTew  York.^^ 

§  215.  Dower  in  lands  fraudulently  conveyed. — It  is  said  that  a 
man  owes  the  woman  to  whom  he  is  betrothed  the  utmost  good 
faith,  and  that  when  contemplating  marriage  ho  can  not  divest  him- 

"  Firestone  v.   Firestone,   2   0.   S.  board  of  education  for  school  pur- 

415.  poses.     Steel  v.  Board  of  Educators, 

«"  Duval  V.  Febiger,  1  C.  S.  C.  R.  31  W.  L.  B.  84. 

-68.  "Flynn  v.  Flynn,  171  Mass.  312, 

•^'Oliver  v.  Jones,   6   O.   Dec.   194,  68  Am.  St.  Rep.  427,  and  cases. 

3  0.  N.  P.  129.  <«  Wheeler   v.    Kirtland,    27    N.    J. 

'"'Gwynne  v.  Cincinnati,  3  O.  24.  Eq.  534. 

The    widow    was    not    entitled    to  "''  Moore  v.  Mayor,  8  N.  Y.  110,  59 

dower  in  real  estate  granted  to  the  Am.  Dec.  473. 
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self  of  propertv  in  which  .<he  would  hy  marriage  tciuro  "rights/''"  So 
it  is  held  that  a  eonveyanoe  hy  a  man  who  has  entered  into  a  contract 
of  marriage,  which  subsequently  takes  place,  of  a  portion  of  his 
lands  to  his  childrcn  by  a  former  marriage,  without  consideration 
other  than  love  and  affection,  and  without  knowledge  or  consent  of 
his  contemplated  wife,  is  a  fraud  on  her  marital  rights,  and  she,  at 
his  death,  is  entitled  to  dower  therein.'^  Even  where  the  wife  joins 
in  a  conveyance  to  defraud  creditors  she  is  not  estopped  from  claim- 
ing dower  in  the  premises  so  conveyed;"-  and  where  such  a  conveyance 
is  set  aside  at  the  snit  of  those  injured  thereby,  the  widow  is  then 
entitled  to  dower. '^ 

§  216.  Right  as  against  unpaid  purchase-money, — The  rule  is  well 
settled  that  a  widow  or  widower  is  not  entitled  to  dower  in  land  pur- 
chased by  the  deceased  consort,  as  against  unpaid  purchase-money, 
and  it  matters  not  whether  a  mortgage  is  given  therefor,  or  whether 
it  is  an  ordinary  vendor's  lien.'*  But  dower  may  be  allowed  in  any 
surplus  remaining  after  the  payment  of  the  purchase-money  mort- 
gage lien."^     It  has  even  l)een  held  that  a  widow  is,  not  a  necessary 


'"Ward  V.  Ward,  63  O.  S.  125,  128, 
where  the  authorities  are  collected. 

"Ward  v.  Ward.  63  O.  S.  125. 
Spear.  J.,  dissents  on  the  ground 
that  the  widower  has  a  legal  as  well 
as  a  moral  right  to  make  such  a  con- 
veyance; and  that  the  opposite  doc- 
trine is  founded  on  or  encourages 
mercenary  motives  on  the  part  of 
the  woman.  The  author  feels  like 
adding  that  the  doctrine  announced 
by  the  majority  is  shocking  to  the 
natural  ties  of  parent  and  children, 
which  are  or  should  be  as  sacred 
as  the  relation  which  will  exist  be- 
tween the  widower  and  the  second 
wife.  A  parent  who  does  not  have 
equal  consideration  for  the  rights  of 
those  whom  he  has  brought  into  the 
world  as  he  does  for  the  new  second 
wife,  is  not  worthy  of  the  name  pa- 
rent, and  the  contemplated  wife  who 
has  not  the  same  consideration  for 
the  rights  of  the  former  children  is 


not  worthy  of  becoming  the  second 
wife.  Law  is  supposed  to  be  based 
upon  natural  justice  and  right, 
which  would  seem  to  suggest  what 
we  have  already  stated.  A  purely 
equitable  adjustment  of  the  property 
among  all  would  seem  to  be  just. 
But  the  doctrine  stated  in  the  text 
is  well  supported.  Westerman  v. 
Westerman,  25  O.  S.  500;  Miller  v. 
Wilson,  15  O.  108;  Cranson  v.  Cran- 
son.  4  Mich.  230,  66  Am.  Dec.  534; 
Petty  V.  Petty,  4  B.  Mon.  215,  39  Am. 
Dec.  501;  Woerner  Am.  Law  of 
Adm.,  p.  245;  Thayer  v.  Thayer,  14 
Vt.  107,  39  Am.  Dec.  211. 

'-  Woodworth  v.  Paige,  5  O.  S.  71. 

"Ridgway  v.  Masting,  23  O.  S. 
294. 

'♦Folsom  v.  Rhodes,  22  O.  S.  435; 
Ruffner  v.  Evans,  2  O.  C.  C.  70; 
Elliott  V.  Plattor,  43  O.  S.  198,  208; 
Unger  v.  Leiter,  32  O.  S.  210. 

"Fox  V.  Pratt,  27  0.  S.  512;   Cul- 
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party  in  the  foreclosure  of  a  purcliase-raoney  mortgage. '•'  But 
as  no  one  would  want  to  ^ecome  a  purchaser  at  such  sale  unless  she 
were  made  a  party  and  her  rights  settled  therein,  it  is  really,  therefore, 
necessary  that  she  should  he  made  a  party  to  such  suit. 

§  217.    Rights  of  divorced  wife. — It  appears  to  be  the  rule,  as 

established  by  the  weight  of  authority,  that  where  there  is  no  statute 
to  the  contrary,  the  widow  is  not  entitled  to  dower  unless  she  is 
the  wife  of  the  person  dying,  at  the  time  of  death ;  that  is,  that  mar- 
riage at  the  death  of  the  husband  is  essential  to  the  right  of  dower 
in  his  estate;  that  the  right  accrues  to  widows  and  not  to  divorced 
wives."  A  different  rule,  however,  has  been  established  by  the  stat- 
ute. In  1840,  in  this  state,  it  was  provided  that  if  the  divorce  be 
granted  on  account  of  the  husband's  aggression,  the  wife  surviving, 
she  is  entitled  to  dower  in  the  real  estate  of  her  husband  not  allowed 
her  as  alimony.'^''  A  wife  divorced  by  reason  of  the  aggression  of  her 
husband  is,  upon  the  death  of  the  latter,  so  far  as  concerns  their 
property  rights,  where  not  settled  or  adjudged  in  the  divorce  pro- 
ceeding, regarded  as  the  widow,  and  is  not  barred  of  her  right  of 
dower,  but  upon  the  death  of  her  husband  may  enforce  this  right  in 
the  same  manner  as  she  might  have  done  had  she  continued  to  live 
Avith  him  until  his  death.'''  This  right  is  conferred,  however,  not 
by  the  provisions  relating  to  dower,  but  by  the  statute  relating  to  di- 
vorce.^^  And  under  this  statute  it  has  been  held  that  though  the 
wife  remarries  after  the  granting  of  the  divorce,  such  marriage  does 
not  bar  her  right  to  claim  dower  in  her  former  husband's  realty  if  she 
survives  him ;  though  she  may  not  be  his  widow,  she  ''survives,"  which 
is  the  language  of  the  statute  above  referred  to,  conferring  the  right 
of  dower  in  the  real  estate  of  her  husband  not  allowed  to  her  as  ali- 
mony.'^^  And  where  there  are  two  wives  who  have  both  been  divorced 
on  account  of  his  aggression,  both  are  entitled  to  dower.^^  So  that 
it  is  necessary,  in  proceedings  by  an  executor  or  administrator  to  sell 

ver  V.  Harper,  27  O.  S.  464;  Bank  v.  '"Mansfield  v.  Mclntyre,  10  O.  27; 

Hinton,  21  O.  S.  509;  Welch  v.  Buck-  McGill  v.  Deming,  44  O.  S.  645;  King 

ins,  9  O.  S.  331.  v.  King,  9  0.  C.  C.  191. 

""  Ruffner  v.  Evans,  2  0.  C.  C.  70.  '"  R.  S..  §  5699. 

"^Rice   v.   Lumley,   10   O.   S.   596;  ^' Lamkin  v.  Knapp,  20  O.  S.  454. 

Scribner  Dower  519;  Julierv.  Julier,  "Arnold   v.    Donaldson,    46    O.    S. 

62  0.  S.  109.  73. 

'^1  Curwen  Stat.  605. 
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lands  for  the  payment  of  debts,  that  a  wife  divorced  not  for  her 
own  aggression  be  made  a  party  thereto.®^  It  is  necessary,  therefore, 
that  the  rights  of  parties  be  fully  and  completely  settled  and  ad- 
judged by  the  decree  in  divorce.  And  where  a  decree  awards  alimony 
and  orders  the  wife  to  release  her  dower  in  the  lands  of  her  husband, 
which  she  fails  to  do,  she  can  not,  after  receiving  the  alimony,  sue 
for  dower  upon  the  death  of  her  former  husband,  as  the  decree  in  that 
case  is  a  legal  bar.®*  And  a  woman  who  is  divorced  from  her  hus- 
band, to  whom  his  lands  are  allowed  as  alimony  by  decree  of  the 
court,  is  not  entitled  after  his  death  to  dower  in  the  same  lands  in 
which  her  alimony  is  allowed.^^  The  statute  does  not  apply  to  a 
case  where  a  woman  is  granted  a  divorce  because  the  man  had  a 
lawful  wife  living.** 

§  218.    Release  in  mortgage — Effect,  and  right  of  wife  or  widow. — 

The  effect  of  the  wife's  roleaac  of  dower  by  joining  in  a  mortgage 
to  secure  a  debt  is  that  she  yields,  gives  up,  or  releases  her  right 
in  the  premises  only  so  far  as  it  may  be  necessary  to  pay  the  particu- 
lar debt  secured.  Such  release  does  not  inure  to  the  benefit  of  any  one 
not  a  party  to  or  privy  to  the  instrument;  it  does  not  inure  to  the 
benefit  of  subsequent  judgment  creditors,  and  as  against  them,  after 
the  payment  of  the  mortgage,  she  may  have  an  allowance  for  the 
contingent  right  of  dower  if  the  premises  are  sold  during  her  hus- 
band's life,  or  dower,  if  sold  after  his  death."  The  doctrine  is  well 
settled  that  she  is  dowable  in  equity  in  the  surplus  after  the  satisfac- 
tion of  the  mortgage  debt,  costs  and  taxes ;  she  is  not  endowed  in  the 
entire  proceeds  of  the  sale,  but  her  inchoate  right  is  extinguished 
to  the  extent  that  the  proceeds  are  necessary  to  pay  the  debts  and 
costs.**     It  follows,  therefore,  that  when  the  mortgage  debt  is  satis- 

«■  Arnold   v.   Donaldson,   46   0.   S.  Dingman,   39   0.    S.    172,   178;    Par- 

73.  menter  v.  Binkley,  28  O.  S.  32. 

"Julier  V.  Julier,   62  O.   S.  90.  **  Bank  v.   Hinton,   21   O.   S.   509. 

*^  McKean   v.   Ferguson,   51   0.   S.  Widow     of     purchase-money     mort- 

207.  gagee,    given   before    marriage,   not 

"  Kennelly   v.   Cowle,   4   O.   N.   P.  dowable  of  whole  proceeds,  but  only 

105,  6  0.  Dec.  170.  of   the   surplus   remaining.     Culver 

"Mandel  V.  McClave,  46  O.  S.  407;  v.    Harper,    27    0.    S.    464;    Fox   v. 

Ketchum  v.  Shaw,  28  O.  S.  503;  Kitz-  Pratt.    27    0.    S.    512.     A   wife   who 

miller  v.  Van  Rensselaer,  10  O.  S.  joins  in  a  mortgage  on  property  in- 

G.'{;   Moerlein   Brewing   Co.  v.  West-  cumbered    at    the    time    by    claims 

meter,  4  O.  C.  C.  296;   Dingman  v.  created  by  the  husband  alone,  can 
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fied  the  release  of  dower  is  no  longer  effective  for  any  purpose,  and 
as  against  other  liens,  judgment^''  or  mechanics',^**  she  is  entitled 
to  dower.  And  when  proceeds  derived  from  dower  are  sufficient  to 
pay  the  debt  and  allow  her  dower  both,  then  dower  may  be  allowed, 
not  in  the  surplus,  but  in  the  entire  proceeds."^  Or  where  the  per- 
sonal property,  together  with  the  proceeds  of  the  sale  upon  adminis- 
trator's sale,  are  sufficient  to  pay  the  mortgage  which  the  wife  signed, 
and  to  allow  her  dower  in  the  whole  proceeds,  that  may  be  accordingly 
done."- 

§  219.  Effect  of  not  being  made  a  party  to  foreclosure. — The  effect 
of  the  failure  to  make  the  wife  a  party  to  a  foreclosure  of  a  mortgage 
sisned  bv  both  husband  and  wife,  when  sale  is  made  in  such  pro- 


not  as  against  her  mortgagee  claim 
any  part  of  her  dower,  in  the  pro- 
ceeds of  sale,  until  full  payment  of 
the  mortgage  debt.  For  the  purpose 
of  securing  the  debt,  her  dower  right 
in  the  entire  property  is  vested  in 
the  mortgagee.  Baker  v.  Fetters,  16 
O.  S.  596. 

«»Mandel  v.  McClave,  46  O.  S.  407- 
Sprague  v.  Law,  17  0.  C.  C.  735,  S 
O.  Cir.  Dec.  428.    , 

«°  Bishop  V.  Boyle,  9  Ind.  169,  68 
Am.  Dec.  615;  Gove  v.  Gather,  23 
111.  634,  76  Am.  Dec.  711. 

"Where  a  wife  joins  a  husband 
in  a  mortgage  on  real  property  in 
which  she  has  a  dower  interest  and 
which  is  sold  on  foreclosure,  for 
more  than  the  mortgage  debt,  she 
is  dowable  in  the  entire  proceeds  of 
the  sale.  Society  for  Savings  v. 
Drake,  1  0.  C.  G.  59;  Finley  v.  Bank, 
32  W.  L.  B.  382.  Where  the  wife 
joined  in  a  mortgage  of  the  hus- 
band's lands  to  secure  his  debts, 
upon  a  judicial  sale  of  the  premises, 
she  may  be  endowed  in  the  entire 
proceeds  as  against  judgment  liens, 
where  the  amount  realized  in  the 
sale  is  sufficient  to  pay  the  mortgage 
and  allow  her  dower  also,  the  rights 
of  judgment  lienholders  being  post- 


poned until  the  satisfaction  of  the 
widow's  rights.  Mandel  v.  McGlave, 
46  O.  S.  407.  Where  the  proceeds 
of  sale  of  mortgaged  property  by  an 
assignee  of  the  mortgagee  in  which 
the  wife  joined  are  more  than 
double  the  mortgage  debt  which  is 
paid,  and  the  wife  has  no  notice 
of  the  proceedings  in  probate  court, 
she  is,  upon  death  of  her  husband, 
entitled  to  dower  in  the  whole  prop- 
erty. Ketchum  v.  Shaw,  28  O.  S. 
503.  Where  the  plaintiff,  in  an  ac- 
tion to  foreclose  a  mortgage  exe- 
cuted by  the  husband  alone,  makes 
the  wife  a  party,  and  a  defendant 
by  answer  and  cross  petition  asks 
the  foreclosure  of  a  mortgage  in  the 
same  premises,  in  which  the  wife 
joined,  but  fails  to  make  the  wife  a 
party,  and  she  does  not  appear  in 
the  action,  and  a  decree  and  sale 
is  made  under  the  plaintiff's  peti- 
tion, and  in  the  distribution  of  the 
funds  there  is  nothing  left  for  the 
second  mortgage  in  which  wife 
joined,  it  is  held  that  the  proceed- 
ings do  not  amount  to  a  bar  of  the 
wife's  right  to  redeem,  and  dower. 
Parmenter  v.  Binkley,  28  0.  S.  32. 
■'=  Kling  V.  Ballentine,  40  O.  S.  391. 
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ceedings,  is  not  to  divest  her  of  the  right  wliith  she  lias  in  equity  to 
redeem."^  If  the  mortgage  debt  is  fully  paid  from  the  proceeds  of 
the  sale,  the  Svidow,  upon  death  of  her  husband,  is  entitled  to  dower 
in  the  premises.  The  purchaser  can  not  claim  protection  in  such 
ease  under  the  doctrine  that  he  is  subrogated  to  the  rights  of  the  mort- 
gagee, because  the  mortgage  debt  being  paid,  aiid  her  release  only  op- 
erating for  the  purpose  of  securing  the  debt,  she  is  clearly  entitled  to 
dower."* 

§  220.  Right,  how  relinquished. — A  widow'  or  widower  who  has 
"not  relinquished"  the  same  is  entitled  to  dower  in  the  lands  of  the 
deceased  consort."^  Dower  may  be  relinquished  by  deed,  mortgage, 
or  by  ante-  or  post-nuptial  contract.  The  latter  have  been  consid- 
ered,*'"^ and  we  will  here  discuss  relinquishment  by  grant.  It  has 
been  said  that  "it  is  not  to  be  forgotten  that  this  estate  is  given  by 
the  common  law  as  a  kind  of  compensation  for  the  disabilities  at- 
taching to  the  wife  in  a  state  of  coverture,  and  can  not  lie  cut  off 
■without  a  strict  compliance  with  the  formalities  provided  by  law  as 
a  protection  against  imposition."-"''  The  doctrine  was  announced 
in  an  early  case  in  this  state,  which  has  been  followed  two  or  three 
times  since,  that  where  a  wife  is  named  only  in  the  clause  describing 
parties,  and  in  the  attesting  clause  of  a  deed,  the  covenants  all  being 
by  the  husband  alone,  and  no  terms  employed  touching  the  wife's 
contingent  estate  of  dower,  she  is  not  concluded,  though  she  join  in 
a  formal  execution  of  the  deed.^'  But  if  the  wife  joins  in  the  want- 
ing clause  of  the  conveyance  she  clearly  relinquishes  her  rights.'* 

^  221.  Dower  assigned  by  parties. — The  statute  makes  provision 
tliat  when  the  lands  ol'  a  deceased  person  are  not  incumbered  by  mort- 
gage, or  judgment  obtained  against  the  decedent  during  life,  that  the 
heir  or  guardian  of  any  heir,  or  other  person  having  the  next  imme- 
diate estate  of  inheritance,  may  assign  to  the  widow  or  widower  there- 
in, by  writing,  under  liis  hand,  particularly  describing  the    same, 

"-McArthur  v.  Frauklin,  15  O.  S.  'Carter  v.  Goodin,  3  O.  S.  78. 
485,    16    O.    S.    193;     Parmenter    v.     See  Conover  v.  Porter,  14  O.  S.  454. 

Blnkley.  28  O.  S.  32.  "' MrFarland  v.  Febiger.  7    (1)  O. 

■^McArthnr  v.  Franklin,  16  O.  S.     194.   28   Am.   Dec.   632;    followed   in 

193.  Carter  v.  Goodin.  3  O.  S.  78;  cited  in 

"^-R.  S.,  §  4188.  Conover   v.    Porter,   14   O.   S.   454. 

"^^Ante,  §  210.  "'Smith  v.  Handy,  16  0.  192,  233. 
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which,  if  approved  in  writing  on  the  deed  of  assignment  hy  the  probate 
judge  of  the  connty,  and  also  the  probate  judge  of  the  county  appoint- 
ing such  guardian,  and  accepted  by  the  widow  or  widower,  in  writing 
thereon,  shall  be  a  good  assignment  in  law.^°  It  has  been  considered 
that  the  absence  of  the  written  approval  of  the  probate  judge  on  the 
document  thus  assigning  dower,  can  not  be  taken  advantage  of  by  a 
creditor  of  one  of  the  heirs  whose  debt  arose  after  the  dower  was 
thus  assigned. ^^"^ 

'°R.  S.,  §  5707.  ""Smith  v.  Whistler,  16  O.  C.  C. 

130,  8  O.  Cir.  Dec.  768. 
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Section*  Section 

222.  Election  of  widow  or  widower     230.     Rule 

— Citation  to  make  election. 

223.  How  made — Dutj'  of  court  as     231. 

to. 

224.  Election    to    take    under    will 

no  bar  to  j^ear's  support, 
and  mansion  house. 

225.  Election  when  persons  unable     232. 

to  appear  or  are  non-resi- 
dents. 233. 

226.  Election  of  an  insane  or  im- 

becile, made  how. 

227.  Time   begins   to   run,   when —     234. 

Appearing  without  service 
and  declining  to  elect,  not  a 
waiver  of  service.  235. 

228.  Widow     and     heirs     estopped 

from    denying    an    election,     236. 
when  and  how. 

229.  Duty  of  the  probate  judge  to 

advise  the  widow  of  her 
rights   as  a   widow. 

§  222.  Election  of  widow  or  widower — Citation  to  make  elec- 
tion.— At  the  death  of  the  wife  or  husband,  the  living  consort  has  a 
right  of  dower  in  the  real  estate  of  the  deceased.  This  right,  as 
shown  under  the  subject  of  dower,  can  not  be  defeated  by  any  act  of 
the  deceased  in  his  life-time.  Should  the  husband  or  wife  while 
living  make  a  will,  still,  at  death  the  surviving  consort  is  not  obliged 
to  take  under  the  will,  but  may  elect  to  take  what  property  of  the 
deceased  the  law  will  give  her.  In  other  words,  a  surviving  husband 
or  wife  has  the  right  to  take  under  the  will  or  under  the  law.  The 
exercise  of  this  option  has  been  long  known  and  designated  by  the 
term  "election  of  the  widow,"  and  as  the  law  of  to-day  places  the 

(172) 


in  case  there  is  testate 
and  intestate  property. 

Effect  of  limitation  on  mar- 
riage by  will  as  to  election — 
Judge  should  exercise  care 
in  advising — Court  can  not 
set  it  aside. 

Election  of  widow  will  bar 
dower,  in  what  case. 

Effect  of  election  of  widow  on 
ante-nuptial  debt  of  hus- 
band. 

Election  where  widow  or 
widower  is  given  no  provis- 
ion in  a  will. 

Death  of  widow  before  probate 
of  will. 

Release  of  dower  by  election, 
for  benefit  of  whom. 
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husband  and  wife  upon  the  same  footing  as  to  property  rights,  it  is 
now  called  the  election  of  widow  or  widower.  The  law  conferring 
this  right  had  its  origin  in  the  efforts  of  the  law-makers  to  prevent 
the  husband  from  defeating  the  wife  of  her  rights  in  his  property. 
Were  it  not  for  the  option  cast  upon  the  living  consort,  to  take  either 
under  the  law  or  under  the  will,  the  deceased  might,  by  giving  the 
wife  or  husband  a  small  legacy,  defeat  the  right  of  dower  and  the 
right  to  share  in  the  distribution  of  his  personal  property. 

If  any  provision  be  made  for  the  widow  or  widower  in  the  will 
of  the  deceased  consort,  the  probate  court  must,  forthwith,  after 
the  probate  of  the  will,  issue  a  citation  to  the  widow  or  widower  to  ap- 
pear and  elect  whether  to  take  the  provision  or  to  be  endowed  of  the 
lands  of  the  deceased  consort  and  to  take  the  distributive  share  of  the 
personal  estate.  This  election  must  be  made  within  one  year  from  the 
date  of  the  service  of  the  citation.  But  the  widow  or  widower  may, 
at  any  time  before  the  period  of  such  election  has  expired,  file  his  or 
her  petition  in  the  court  of  common  pleas  in  the  proper  county,  mak- 
ing all  persons  interested  in  the  will  defendants  to  the  petition,  asking 
a  construction  of  the  provisions  of  the  will  in  her  or  their  favor,  and  to 
have  the  advice  of  the  court,  or  of  the  proper  appellate  court  on  ap- 
peal thereon;  and  if  proceedings  for  such  advice,  or  proceedings 
to  contest  the  validity  of  the  will  be  commenced  within  the  year,  the 
widow  or  widower  is  entitled  to  make  the  election  within  three 
months  after  these  proceedings  shall  have  been  finally  disposed  of, 
and  the  will  shall  not  have  been  set  aside;  but  the  widow  or  widower 
will  not  be  entitled  to  both  dower  and  the  provisions  of  the  will  in 
his  or  her  favor  unless  it  plainly  appears  by  the  will  to  have  been  the 
intention  that  the  widow  or  widower  should  have  such  provision  in 
addition  to  the  dower  and  such  distributive  share.^ 

§  223.  How  made — Duty  of  court  as  to. — The  election  of  the  widow 
or  widower  to  take  under  the  will  must  be  made  in  person,  in  the 
probate  court  of  the  proper  county,  except  as  hereinafter  provided, 
and  on  the  application  by  the  widow  or  widower  to  take  under  the  will 
it  is  made  the  duty  of  the  probate  court  to  explain  the  provisions 
of  the  will,  the  rights  under  it  and  by  law  in  the  event  of  a  refusal 
to  take  under  the  will.     The  election  of  the  widow  or  widower  to 

^R.  S.,  §  5963.     A  divorced  wife     vorced   wife,   see  ante,   §   217.     For 
needs  no  citation.    Charleton  v.  Mil-     forms,  see  post,  §  722,  et  sep. 
ler,  27  O.  S.  298.    As  to  rights  of  di- 
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take  under  the  will  must  be  entered  upon  the  minutes  of  the  court, 
and  if  the  widow  or  widower  fail  to  make  such  election,  the  widow 
or  widower  must  retain  the  dower  and  such  share  of  the  personal 
estate  of  the  deceased  consort  as  the  widow  or  widower  would  be 
entitled  to  by  law  in  case  the  deceased  consort  had  died  intestate, 
leaving  children.  If  the  widow  or  widower  elect  to  take  under  the 
will,  the  widow  or  widower  will  be  barred  of  dower  and  of  such 
share,  and  take  under  the  will  alone,  unless  as  provided  in  the  next 
preceding  section ;  but  such  election  by  the  widow  or  widower  to  take 
under  the  will  will  not  operate  to  bar  the  right  to  remain  in  the  man- 
sion of  the  deceased  consort,  or  the  widow  to  receive  one  year's  allow- 
ance for  the  support  of  herself  and  children,  as  provided  by  law,  un- 
less the  will  expressly  otherwise  direct.- 

§  224.  Election  to  take  under  will  no  bar  to  year's  support,  and 
mansion  house. — It  is  provided  that  an  election  to  take  under  the  will 
does  not  operate  to  bar  the  right  to  remain  in  the  mansion  house 
of  the  deceased  consort,  or  the  widow  to  receive  one  year's  allowance 
for  the  support  of  herself  and  children,  unless  the  will  expressly 
otherwise  directs.^  There  was  no  change  giving  to  the  widower  a 
right  to  a  year's  support. 

§  225.  Election  when  persons  unable  to  appear  or  are  non-resi- 
dents.— If  the  widow  or  widower  of  the  testator  be  unable  to  appear 
in  court  by  reason  of  ill  health,  or  is  not  a  resident  of  the  county 
in  which  the  election  is  required  to  be  made,  the  probate  court  must, 
on  application  made  in  behalf  of  such  person,  issue  a  commission 
with  a  copy  of  the  will  annexed,  directed  to  any  suitable  person,  to 
take  the  election  of  the  widow  or  widower  to  accept  the  provisions 
of  the  will  in  lieu  of  the  provisions  made  by  law,  and  it  is  made  the 
duty  of  the  court  in  such  commission  to  direct  such  person  to  explain 
the  rights  of  the  widow  or  widower  under  the  will  and  by  law.-* 

§  226.  Election  of  an  insane  or  imbecile,  made  how. — If  the  widow 
or  widower  of  any  testator  be  uiuibk-  to  inak<'  an  election  by  reason 

'  R.   S.,   §  5964.     Forms,   see  post,  to  be  iu  lieu  of  dower  and  all  other 

§  722,  et  seq.  claims  on  the  estate  of  the  testator, 

•R.  S.,  §  5964;   Collier  v.  Collier,  does  not  bar  her  of  her  right  to  the 

3  O.  S.  369  (holding  that  an  election  year's  support). 
to    take    under    a    will,    containing        *  R.  S.,  §  5965.     Forms,  see  post, 

provisions  for  the  widow,  expressed  §  72G. 
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of  imsoiindncss  of  mind,  the  probate  court  is  required,  as  soon  as  the 
facts  come  to  its  knowledge,  at  any  time  within  one  year  after  the 
death  of  the  testator,  to  appoint  some  suitable  person  to  ascertain 
the  value  of  the  provisions  made  by  the  testator  for  such  widow  or 
Avidower,  in  lieu  of  the  provisions  made  by  law,  and  the  value  of 
the  rights  by  law  in  the  estate  of  the  deceased  consort;  and  if  the 
court  be  satisfied,  on  the  return  of  the  report  of  the  person  appointed 
to  make  such  investigation  that  the  provision  made  by  the  testator 
for  the  widow  or  widower  in  the  will  is  more  valuable  and  better 
than  the  provisions  made  l)y  law,  the  court  must  record  upon  its 
minute  book  an  entry  that  such  insane  or  imbecile  widow  or 
widower,  by  virtue  of  the  provisions  herein  provided,  elects  to  take 
under  the  will  of  the  deceased  consort,  which  election,  when  so  en- 
tered, has  the  same  force  and  effect  as  an  election  made  by  one  not 
under  such  disability.^ 

§  227.  Time  begins  to  run,  when — Appearing  without  service  and 
declining  to  elect,  not  a  waiver  of  service. — The  statute  gives  the 
widow  a  year  in  which  to  make  her  election.  But  when  does  the  year 
begin?  The  command  of  the  statute  is  that  the  probate  court  shall 
forthwith,  after  the  probate  of  a  will,  issue  a  citation  to  the  widow 
or  widower  to  appear  and  elect,  and  that  the  election  shall  be  made 
within  a  year  from  the  date  of  service  of  the  citation.  It  is  clear 
that  the  year's  time  does  not  begin  to  run  until  the  citation  from  the 
court  is  served  upon  the  party  having  the  option.  And  such  person, 
by  appearing  in  open  court  in  person,  no  citation  having  been  served, 
and  declining  to  make  an  election,  does  not  waive  the  issuing  and 
service  of  the  required  citation,  nor  is  such  person  estopped  from 
denying  that  a  citation  had  been  issued  and  served.  An  entry  made 
upon  the  records  of  a  probate  court  reciting  that  on  a  certain  date 
the  widow  came  into  open  court,  and  was  asked  by  the  court 
whether  she  would  then  elect  to  take  under  the  will  of  her  husband, 
and  was  informed  that  she  had  a  year  from  that  time  in  which  to 
make  her  election,  does  not  raise  a  suspicion  that  a  citation  had  been 
issued  and  waived,  because  nothing  short  of  an  express  waiver  would 
suffice  to  dispense  with  the  citation  and  its  service,  and  an  entry  of  the 
above  kind  does  not  tend  to  prove  a  waiver.  The  widow,  more  than 
two  years  after  declining  to  so  elect,  in  the  absence  of  any  citation 

=  R.    S.,   §    5966.     For   forms,   see  post,  §  732. 
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and  service  upon  her,  can  appear  in  court  and  elect  to  take  under  the 
will.« 

;^  228.  "Widow  and  heirs  estopped  from  denying  an  election,  when 
and  how. — Formerly  the  time  within  which  the  election  could  Ije 
made  was  six  months  after  the  death  of  the  husband.  The  election 
to  be  made  was  "whether  she  will  take  by  will  or  by  her  right  of 
dower."  This  statute  did  not,  as  it  then  stood,  make  it  a  condition 
precedent  before  the  estate  given  her  by  will  should  vest,  that  she 
should  make  her  election  within  six  months.  The  statute  was  de- 
signed to  bar  any  future  claim  to  dower.  The  widow  to  whom  a  life 
interest  in  the  husband's  property  is  given,  by  remaining  on  the  real 
estate  and  using  it  as  her  own  for  a  long  number  of  years,  is 
estopped  from  afterwards  asserting  a  right  of  dower  therein.'^  And 
we  take  it  that  such  conduct  of  the  widow  or  widower  under  the 
present  statutes  concerning  election  would  estop  either  from  claim- 
ing dower. 

The  law  as  set  forth  in  the  above  paragraph,  supported  by  the 
authority  cited,  indicates  that  an  election,  valid  and  binding,  can  be 
made  Avhich  will  bar  her  dower  and  estop  her  from  denying  that  an 
election  had  been  made,  without  making  the  same  in  the  form  and 
mode  set  forth  in  the  statute.  If  the  widow  or  widower,  by  acts 
in  pais,  can  estop  themselves  from  saying  that  no  election  was  made 
to  take  under  the  will,  the  heirs  are  also  precluded  from  asserting 
that  there  was  no  election.  In  other  words,  if  the  widow  in  fact 
takes  possession  of  the  husband's  property  which  is  given  her  for  life 
by  his  will,  without  making  an  election  in  form  required  by  the 
statute,  and  if  she  sets  up  no  claim  for  dower,  and  lives  on  it  and  uses 
it  as  her  own  under  the  will  for  a  series  of  years,  the  heirs  are 
estopped  from  denying  the  election  of  the  widow  to  take  under  the 
will.*     The  fact  that  the  widow  has  elected  to  take  under  the  will 

•Bowen  v.  Bowen,  34  O.  S.  164.  husband,  to  bar  her  of  dower,  could 

'  Lessee  of  Thompson  v.  Hoop,  6  be  made  only  in  the  proper  court, 

O.  S.  480.     See  also  Spreen  v.  Sand-  within    six    months    after    probate, 

man,  2  O.  C.  C.  441;  Baxter  v.  Bow-  as   provided   by  statute;    and   could 

yer,  19  O.  S.  490.  be  proved  only  by  the  record.    This 

•Stockton  v.  Wooley,  20  O.  S.  184;  decision  was  made  in  1846;   and  in 

NImmons  v.Westfall,  33  O.  S.  213.  "In  the  following  year  the  case  of  Ward 

the  case  of  Stilley  v.  Folger,  14  O.  v.  Ward,  5  W.  L.  J.  503,  1  Dec.  R. 

610,  it  was  held  that  an  election  of  a  257,   came  before  two  of  the  same 

widow  to  take  under  the  will  of  her  judges    (Birchard    and    Hitchcock), 
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does  not  estop  her  from  denying  the  validity  of  the  will  or  setting 
up  her  claim  as  heir.^ 

As  before  stated,  the  widow  or  widower  may,  by  conduct,  estop 
themselves  from  denying  an  election  to  take  under  the  will.  In  all 
cases  to  constitute  an  estoppel  of  this  kind  it  is  necessary  that  the 
widow  or  widower  act  with  full  knowledge  of  all  the  circumstances  and 
of  their  rights.  It  is  also  essential  that  it  appear  that  the  acts  relied 
on  as  an  estoppel  were  intended  to  be  acts  done  in  the  way  of  taking 
under  the  provisions  of  a  will  and  were  done  with  full  knowledge 
of  the  condition  of  the  estate.  A  widow  who  has  not  been  cited  to  ap- 
pear and  make  her  election,  who  survives  her  husband's  death  only 
five  months,  no  administrator  in  the  meantime  having  been  ap- 
pointed, who  has  made  no  claim  to  dower,  who  has  paid  funeral 
expenses,  who  has  taken  $8,000  cash  of  the  estate's  money  and  has 
deposited  the  same  in  her  own  name,  and  who  has  taken  possession 
of  the  personal  property  of  the  husband,  consisting  of  stock  on  the 
farm,  not  intending  in  any  way  to  convert  it  to  her  own  use  or  place 
it  beyond  the  reach  of  an  administrator,  and  who  has,  under  the 
will,  power  of  sale  of  the  personal  property  and  the  right  to  the  pro- 
ceeds of  the  farm  and  an  absolute  disposal  of  $650,  and  has  not  ex- 
pressed any  of  these  rights  under  the  will,  is  not  equitably  estopped 
by  such  conduct  from  claiming  under  the  law  within  the  time  allowed 
by  law.  None  of  these  acts  will  prevent  her  at  any  time  after  citation 
from  appearing  in  court  and  making  her  election.  The  right  of  an 
election  is  a  personal  privilege  to  the  widow  or  widower.  They  alone 
can  make  it.  It  can  not  be  made  by  an  administrator  or  an  heir. 
The  election  must  be  made  in  person  and  in  the  probate  court,  ex- 
cept in  case  the  election  is  made  by  a  commission  duly  authorized.^" 

upon  the  circuit.    In  this  latter  case  '  Carder  v.  Commissioners,  16  O. 

the  widow,  being  a  foreigner,   and  S.  353. 

ignorant  of  our  laws,  supposed  that  "  Millikin  v.  Welliver,  37  O.  S. 
her  title  under  her  husband's  will  465;  Anderson's  Appeal,  36  Pa.  St. 
was  perfect,  not  knowing  that  it  was  476;  Bradford  v.  Kent,  43  Pa.  St. 
necessary  to  make  an  election  in  474;  English  v.  English,  2  H.  W. 
court  until  the  period  limited  for  Green  (N.  J.  Eq.)  504;  O'Driscoll  v. 
doing  so  had  expired.  Upon  a  bill  Koger,  2  Desaus.  295;  Wake  v. 
filed  by  her,  stating  these  facts,  al-  Wake,  1  Vesey  Jr.  335;  Reynard  v. 
though  there  were  minor  heirs  in  Spence,  4  Beav.  103;  Tooke  v. 
the  case,  who  had  answered  by  guar-  Hardeman,  7  Geo.  20;  Dixon  v.  Me- 
dian, the  court  permitted  her  then  Cue,  14  Gratt.  540.  As  to  other  acts 
to  elect.  Stockton  v.  Wooley,  20  construed  not  an  election  to  take 
O.  S.  184.  under  the  will,  see  Cameron  v.  Cam- 
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^  229.  Duty  of  the  probate  judge  to  advise  the  widow  of  her 
rights  as  a  widow. — A  judge  who  adviM's  tlu'  widow  thai  if  she  re- 
fuses to  take  under  the  will  she  will  have  her  dower  estate  in  all  of  the 
real  estate  of  which  her  hushand  died  sei/.ed  and  her  dislrihutive 
share  of  liis  personal  property,  but  that  if  she  elects  to  take  under  the 
will  she  will  be  entitled  to  the  provisions  made  for  her  in  the  will,  has 
complied  with  the  statute.  A  widow  who  has  been  so  advised  can  not 
complain  because  the  court  did  not  advise  her  before  making  an 
election  as  to  her  other  rights  under  the  will.  The  fact  that  she 
occupies  the  position  as  heir,  and  as  such  is  entitled  to  the  property,  if 
it  came  to  her  deceased  husband  by  purchase,  there  being  no  children, 
and  the  court  does  not  undertake  to  advise  her  at  the  time  of  the 
election  as  to  such  rights,  and  she  is  ignorant  of  her  rights  as  such 
heir,  will  not  invalidate  an  election.  The  court  is  not  required,  when 
the  election  is  made,  to  advise  the  widow  or  widower  as  to  any  other 
rights  except  as  to  his  or  her  rights  as  a  widow  or  widower.  At  such 
election  the  court  is  not  authorized  nor  required  to  instruct  the 
widow  as  to  the  validity  of  the  will,  or  what  her  rights  will  be  in 
case  the  devise  to  her  in  the  will  were  to  be  declared  void." 

§  230.  Rule  in  case  there  is  testate  and  intestate  property. — Where 
a  testator  fails  to  dispose  of  his  entire  estate,  and  his  widow  elects 
to  take  under  the  will,  she  is  not  precluded  from  asserting  her  rights 
in  and  to  the  property  not  disposed  of  by  will.  In  such  case  she  is  en- 
titled to  what  the  will  gives  her  and  to  what  the  law  gives  her  in 
the  property  disposed  of  by  will."^-  Where  a  widow  elects  to  take  un- 
der the  will  of  her  deceased  husband  she  is  not  barred  of  dower  in 
lands  not  disposed  of  by  the  will,  unless  the  will  expressly  provides 
that  the  provision  therein  made  for  the  widow  shall  1k'  in  lieu  of 
her  dower  right  in  such  undivided  land.'''  .\  widow  electing  to  take 
under  the  law  forfeits  her  right  to  the  ])ortion  given  her  under  the 
will.  While  she  has  a  ]x^rfect  right  to  do  this,  yi't  she  has  no  right  as 
widow  to  insist  that  the  benefit  intended  for  her  as  a  compensation  for 
her  dower,  when  rejected,  must  be  treated  as  a  lai)sed  legacy  and  go 
to  the  heir  as  intestate  property.  It  is  said  that  "the  rule  in  case  of 
testamentary  election,  is  compensation  or  forfeiture,  and  not  intestacy; 

eron.  Goebel  157;  Kunnen  v.  Zurline.  '-Bane  v.  Wick,  14  O.   S.   505. 

2  C.  S.  C.  R.  440.  '"  In  re  Estate  of  McDonald.  2  0. 

"Carder  v.  Commissioners.  16  O.  N.  P.  232,  4  O.  Dec.  396. 
S.  353. 
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and  that  the  principle  of  compensation  is  applied  in  the  case  of  an 
election  against  the  will  b}^  a  widow  eqnally  witli  thnt  of  a  similar 
election  by  any  other  devisee."^* 

§  231.  Effect  of  limitation  on  marriage  by  will  as  to  election — 
Judge  should  exercise  care  in  advising- — Court  can  not  set  it  aside. — 

A  testator  by  will  gave  his  real  and  personal  property  to  his  wife 
for  life.  The  will  provided  that  if  she  married  again,  or  if  she  died, 
then,  at  her  marriage  or  death,  the  property  should  be  divided  equally 
among  his  children.  On  the  death  of  the  testator  the  widow  elected 
to  take  under  the  will.  She  afterward  married  and  filed  her  petition 
for  doAver  in  the  lands  of  her  deceased  husband.  Because  the  will 
did  not  declare  an  intention  for  the  widow  to  have  dower  in  addition 
to  what  was  given  her  in  the  will,  it  was  decided  that  her  election 
to  take  under  the  will  barred  her  right  to  recover  dower,  and  that  the 
marringe  operated  to  divest  her  of  all  her  right  to  any  of  the  hus- 
band's property.^^ 

It  would  seem  that  this  is  a  harsh  rule,  but  it  is  not  because  it 
operates  to  defeat  the  widow's  dower.  The  widow,  being  advised  as 
to  her  rights  under  the  will  by  the  court,  chose  to  take  under  the  will. 
If  she  saw  fit  to  marry  after  being  so  advised,  the  loss  was  the  result 
of  her  own  act. 

It  is  essential  that  probate  courts,  in  the  matter  of  the  citation  of 
the  widow  and  widower  to  appear  and  elect,  exercise  the  greatest 
of  care  in  explaining  their  rights  under  the  law  and  under  the  will. 
Especially  is  this  true  when  the  terms  of  the  will  in  respect  of  the 
rights  of  the  widow  or  widower  are  not  clearly  expressed.  In  case 
of  any  ambiguity  it  would  seem  that  a  sense  of  propriety,  at  least, 
would  devolve  upon  the  court  to  have  the  widow  or  widower  secure 
the  advice  and  aid  of  competent  counsel  in  respect  of  an  election. 
The  many  law  suits  which  have  grown  out  of  this  seemingly  simple 
subject  of  election  would  indicate  that  there  have  been  too  many 
instances  of  want  of  due  care  in  making  an  election.  An  election 
once  made  by  the  probate  court  can  not  be  set  aside  by  the  same 
court.  It  can  be  set  aside  only  by  proper  action  for  that  purpose 
begun  in  a  court  exercising  general  equity  powers.  The  record  of 
an  election  need  not  affirmatively  show  that  the  court  advised  the 
widower  or  widow  as  to  his  or  her  rights  under  the  law  and  his  or 

"  Jennings  v.  Jennings,  21  O.   S.         '"  Luigart  v.  Ripley,  19  O.  S.  24. 
56. 
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her  rights  under  the  will.  In  the  absence  of  proof  that  they  were 
advised  by  the  court  as  to  these  rights,  such  explanation  will  be 
presumed.^*' 

§  232.  Election  of  widow  will  bar  dower,  in  what  case. — The  elec- 
tion of  the  widow  operates  to  bar  her  of  dower  in  all  of  the  real 
estate  of  which  the  husband  may  have  been  seized  as  an  estate  of 
inheritance  during  coverture  and  in  which  she  did  not  release  her 
dower  interest  by  any  of  the  statutory  methods.^'  The  question  as 
to  whether  or  not  an  election  to  take  under  a  will  operates  as  a  bar 
of  dower  rights  in  intestate  property  is  not  free  from  difficulty,  and 
contrary  views  have  been  expressed.  The  statute  says,  if  an 
election  to  take  under  will  is  made,  that  the  person  electing  "shall 
be  barred  of  dower  and  such  share,  and  take  under  the  will  alone." 
There  certainly  can  be  no  question  from  this  language,  and  from  the 
language  of  the  previous  section,  that  "the  widow  or  widower  shall 
not  be  entitled  to  both  dower  and  the  provisions  of  the  will  in  his 
or  her  favor,  unless  it  plainly  appears  by  the  will  to  have  been  the 
intention  that  the  widow  or  widower  should  have  such  provision  in 
addition  to  the  dower,"  etc.,  and  from  the  whole  purpose  of  an  elec- 
tion, but  that  it  was  the  legislative  intent  that  the  widow  or  widower 
should  take  but  one  way ;  if  under  the  will,  by  that  way  alone.  But 
the  point  of  difficulty  is  as  to  intestate  property,  and  yet  it  would 
seem  not  very  difficult,  that  as  to  intestate  property,  the  widow  or 
widower  is  not  put  to  any  election  at  all.  The  testator  has  not  under- 
taken to  make  any  other  provision  for  widow  or  heirs  as  to  this 
property.  The  intestate  property  can  not  be  taken  into  considera- 
tion at  all  so  far  as  the  will  is  concerned;  it  must  pass  by  law  as 
though  no  will  is  made,  and  our  statutes  having  made  no  provision  for 
such  a  contingency,  it  would  seem  to  be  but  fair  and  just  to  allow 
widow  and  heirs  to  work  their  rights  out  as  to  this  property  under  the 
law.  A  circuit  court  decision,  however,  is  to  the  effect  that  a  widow 
is  entitled  to  dower  in  the  real  estate  of  her  deceased  husband  of  which 

"  Davis  v.  Davis,  11  O.  S.  386.    As  was  land  of  the  husband  which  he 

to  relief  for  mistakes,  see  Wanzer  was   seized   of   as   an   estate   of   in- 

V.   (Widow)  Smith,  2  "W.  L.  M.  426.  heritance  and   which  was  sold  and 

"  Corry   v.   Lamb,    45    O.    S.    203.  conveyed  on  foreclosure  of  a  mort- 

The   estate   in   this   case   in    which  gage  executed  by  him  in  which  the 

dower  was  attempted  to  be  asserted  wife  did  not  join. 
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he  died  intestate,  after  she  has  elected  to  take  under  the  will/^  while 
a  probate  court  decision  holds  the  opposite  doctrine.^" 

§  233.  Effect  of  election  of  widow  on  ante-nuptial  debt  of  hus- 
band.— An  ante-nuptial  contract  unpaid  on  the  death  of  the  husband 
is  a  debt.  A  testator,  dying  with  a  debt  of  this  kind  unpaid,  and 
authorizing  the  payment  of  all  his  debts,  and  in  his  will  making 
provision  for  the  support  of  his  wife,  will  not  preclude  the  wife 
attev  electing  to  take  under  the  will  from  demanding  and  collecting 
from  the  estate  the  payment  of  the  amount  due  her  on  the  ante- 
nuptial contract. 

It  is  a  question  of  the  intention  of  a  testator  whether  a  wife  who 
is  given  a  devise  or  legacy  in  a  will  is  to  have  the  same  in  addition 
to  what  she  may  have  received  under  an  ante-nuptial  contract.  If 
the  testator  so  intended,  then  an  election  of  the  widow  will  not  estop 
her  claiming  both.^" 

§  234.  Election  where  widow  or  widower  is  given  no  provision  in 
a  will. — It  is  strenuously  urged  that  in  a  case  where  the  testator,  by 
will,  gave  all  his  property  to  his  children  and  nothing  to  his  wife,  that 
the  wife,  who  had  elected  not  to  take  under  the  will,  was  not  entitled 
by  virtue  of  the  statutes  of  this  state  to  share  in  the  distribution  of 
the  personal  property  of  the  testator.  But  it  was  said  upon  this 
question  by  Minshall,  J.,  that : 

"A  careful  consideration  of  the  language  of  these  sections  (4176, 
5963  and  5964)  shows,  as  we  think,  a  clear  recognition  of  the  right  of 
the  widow  to  a  portion  of  the  personalty  of  her  deceased  husband  on 
distribution  that  is  beyond  his  power  to  afEect  by  any  will  he  may  make 
unless  she  assents  to  it.  And  this  is  in  accordance  not  only  with  the 
general  understanding  on  the  subject,  but  also  with  the  liberal  policy 
that  has  always  prevailed  in  our  law  toward  the  widow. 

The  only  ground  for  any  question  as  to  her  rights  arises  where 
the  husband  makes  a  will,  disposing  of  all  his  property  to  others,  with- 
out making  any  provision  for  his  wife.  Where  he  makes  no  will, 
dies  intestate,  leaving  children,  the  right  of  the  widow  to  one-half 
the  first  four  hundred  dollars  and  to  one-third  of  the  remainder  of 
his  personalty,  subject  to  distribution,  is  secured  to  her  by  the  pro- 

"Swihart  v.  Swihart,  7  0.  C.  C.  ^^  McDonald's  Estate,  2  O.  N.  P. 
338,  232,  4  O.  Dec.  396. 

-"  Bowen  v.  Bowen,  34  O.  S.  164. 
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visions  of  section  4176,  and  this  seems  to  have  been  the  law  from 
the  formation  of  the  state.  Where  he  makes  a  will  containing  a  pro- 
vision for  his  wife  she  is  not  compelled  to  accept  the  provision  so 
made,  but  may  renounce  it  and  take  under  the  provisions  of  section 
41 7(),  as  if  lier  husband  had  died  intestate.  But  where  provision  is 
made  for  her  in  the  will  of  her  deceased  husband,  the  statute  requires 
that  she  shall  be  cited  by  the  probate  court  to  elect  whether  she  will 
take  such  provision  "or  be  endowed  of  the  lands  of  the  deceased  consort 
and  take  the  distributive  share  of  the  personal  estate ;"  and  it  is  in  the 
language  of  the  statute  regulating  this  subject  that  we  get  the 
clearest  recognition  of  the  independent  right  of  the  widow  to  a  distrib- 
utive share  of  the  personal  estate  of  the  deceased  husband,  a  right 
that  she  may  renounce,  but  of  which  she  can  not  be  deprived  by  his 
will.  Why  cite  her  to  make  an  election  if  she  has  not  a  right  at  law 
which  she  may  retain  if  she  chooses?  No  election  can  be  made  by  any 
one  between  something  and  nothing.  There  is  no  alternative.  The 
term  necessarily  connotes  at  least  two  things  between  which  a  choice 
can  be  made.  Hence  the  requirement  "to  appear  and  elect"  neces- 
sarily implies  that  the  widow  has  a  right  at  law  to  a  distributive 
portion  of  her  deceased  husband's  personal  estate,  which  she  may 
retain  or  renounce  at  her  election.  But  again  the  language  is,  "if 
she  shall  fail  to  make  such  election"  she  "shall  retain  her  dower  and 
such  share  of  the  personal  estate"  as  she  "would  l^e  entitled  to  by  law" 
had  her  husband  died  intestate :  and  finally,  if  she  elect  to  take  under 
the  will,  she  "shall  be  barred  of  her  dower  and  such  share,"  unless 
it  plainly  appears  l)y  the  will  to  have  been  the  intention  that  she 
should  have  both.  Que  can  not  in  any  proper  sense  be  said  to  retain 
that  which  he  does  not  possess,  nor  to  be  barred  of  it  by  electing  to 
take  something  else.  So  that  the  language  employed  in  these  two 
sections,  regulating  tlie  matter  of  her  election,  imports  as  plainly  as 
language  can  make  it  that  the  widow's  right  to  a  distributive  share  of 
her  deceased  husband's  jK'rsonal  estate  exists  at  law,  and  is  not  de- 
p<.'ndent,  either  upon  his  dying  intestate  or  upon  his  making  some  pro- 
vision for  her  in  his  will,  wliere  he  dies  testate."^^ 

-'  Doyle  V.  Doyle.  50  0.  S.  330.   See  wife,  and  such  portion  of  her  per- 

also  Wilson  v.  Hall,  6  O.  C.  C.  570;  sonal  estate  as  he  would  be  entitled 

Hall  V.  Wilson,  53  O.  S.  679.    "Where  to  had  his  wife  died  intestate  leav- 

provisions  are  made  in  a  will  for  a  ing    children.      The    portion    of    his 

surviving  husband,  and  he  declines  wife's  estate,  to  which  such  surviv- 

to  take  under  the  will,  he  is  entitled  ing   husband   is  entitled   under  the 

to   his   dower   in   the   lands   of   his  law,  should  In  such  case  be  allowed 
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§  235.  Death  of  widow  before  probate  of  will. — A  widow,  to  whom 
is  given  all  of  the  husband's  property,  both  real  and  personal,  by  his 
will,  and  which  will  is  promptly  offered  for  probate  and  the  hearing 
continued,  and  is  afterwards  probated,  will  take  title  to  the  property 
in  the  will  should  she  die  before  such  probate  and  before  an  election 
is  made.  The  property  in  such  case  vests  in  her  heirs,  and  not  in  the 
heirs  of  the  testator.-- 

i<  236.  Release  of  dower  by  election,  for  benefit  of  whom. — Where 
the  widow  elects  to  take  under  tlie  will,  it  operates  as  a  release  of  her 
dower  in  the  husband's  estate.  The  law  intends  this  release  of  dower 
for  the  benefit  of  the  heirs  at  law,  and  not  as  a  means  of  conveyance 
to  strangers.-^ 

to   him,    in   so    far   as   the   same   is  thereof  as  is  not  applied  to  the  claim 

sufficient    therefor    and     applicable  of  the  husband  under  the  law,  and 

thereto,  out  of  the  provision  made  to   the   compensation   of   the   disap- 

for  him  in  said  will,  and  the  balance,  pointed    legatees    or    devisees,    de- 

if  any,  applied  to  the  compensation  scends  as  intestate  property."     Wil- 

of    disappointed    legatees    and     de-  son  v.  Hall,  6  0.  C.  C.  570. 

visees,  if  there  are  any.     In  the  ab-  --  Hawkins  v.  Barrow,  15  O.  C.  C. 

sence  of  a  clause  disposing  of  the  141,  8  Cir.  D.  251,  35  W.  L.  B.  97. 

same    or    of    a    general    residuary  -'  Hessenmueller   v.    Mulrooney,   4 

clause  in  the  will,  the  provision  so  O.  N.  P.  50,  6  O.  Dec.  123. 
made  for  the  husband,  or  so  much 
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Section  Section 

260a.  Qualifications  of  sureties.  263.     Will  found  after  letters  issued 

261.  Liability  of  sureties  on  joint  — Effect  of. 

or  separate  bonds.  264.     Limitation  for  granting  orig- 

262,  Administrator's  bond — Its  con-  inal      administration  —  Ac- 

ditions.  ceptance. 

265.     Notice  of  appointment. 

§  237.  Kinds  of  administrators  and  executors. — Upon  the  death 
of  any  one  possessed  of  property  his  property  must  be  administered, 
and  this  is  done  by  some  one  appointed  by  the  probate  court.  It  is  a 
just  provision  of  law  that  the  debts  of  any  deceased  person  must  first 
be  paid,  and  whatever  remains  of  his  estate,  after  the  payment  of 
his  debts,  must  go  to  those  who  arc,  under  the  law,  entitled  to  it. 
The  statutes  of  this  state  designate  the  persons  who  may  take  charge 
of  estates  of  deceased  persons  and  the  manner  in  which  such  per- 
sons are  appointed.  The  evidence  of  the  authority  or  the  right  of 
any  one  to  settle  and  administer  the  affairs  of  a  deceased  person  is 
in  the  form  of  a  written  authority  proceeding  from  the  probate 
court,  and  such  letters  are  (a)  letters  testamentary  and  (&)  letters 
of  administration.  The  person  to  whom  letters  testamentary  are 
issued  is  called  an  executor;  and  the  person  to  whom  letters  of  ad- 
ministration are  issued  is  called  an  administrator.  Executors  are 
named  in  the  will  of  the  intestate  and  appointed  by  the  court  in 
compliance  with  the  wish  of  the  testator.  Administrators  are  ap- 
pointed by  the  court  to  administer  the  estate  of  persons  dying  intes- 
tate. When  a  person  dies  testate,  and  the  executor  named  in  the  will 
is  not  appointed,  the  court  appoints  some  one  in  his  place,  and  such 
person  is  styled  an  administrator  with  the  tvill  armexed.  Should  an 
administrator  be  appointed  for  an  estate  and  then  die,  resign,  or  be 
removed,  or  for  any  other  reason  cease  to  serve  as  such  officer,  the 
court  will  appoint  someone  to  serve  in  his  place,  and  such  person  so 
appointed  is  an  administrator  de  bonis  non.  And  if,  by  reason  of  a 
suit  concerning  proof  of  a  will,  or  any  other  cause,  there  is  a  delay 
in  granting  letters  testamentary,  the  court  will,  for  the  time,  issue 
letters  to  some  one,  who  is  called  a  special  administrator. 

The  two  main  points  of  difference  between  an  executor  and  an  ad- 
ministrator are  these:  (a)  the  former  is  named  in  the  will  and  ap- 
pointed by  the  court,  and  the  latter  is  not  designated  by  the  de- 
ceased, but  is  appointed  by  the  court;  (&)  the  power  of  the  executor 
to  hold,  manage  and  alienate  the  property  in  his  hands  is  controlled 
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bv  the  will,  while  the  power  of  an  administrator,  in  this  respect,  is 
controlled  hy  law.^ 

ij  238.  Necessity  for  administration. — It  often  hapi)ens  that  per- 
sons die  leaving  estates  in  real  and  personal  i)roi)erty  and  leaving  no 
indebtedness,  and  in  such  instances  the  heirs,  in  order  to  close  up 
the  estate,  speedily  and  at  little  exjxMise,  pay  the  funeral  expenses 
and  agree  upon  an  amicable  division  of  the  estate.  This  plan  some- 
times is  very  dangerous;  it  often  works  out  to  the  advantage  of  those 
interested,  from  the  fact  that  litigation  may  not  grow  out  of  it.  But 
lawyers  and  probate  courts  should  not  so  advise.  It  is  contrary  to 
law,  and  may  work  an  absolute  injustice  to  some  of  the  heirs.  Sup- 
pose that  in  a  division  of  this  kind  one  of  the  heirs  should  receive 
for  his  portion  a  note  of  a  large  amount,  not  yet  due,  and  when 
the  note  becomes  due  the  promisor  should  refuse  to  pay  it.  It  can 
be  seen  at  a  glance  that  the  heir,  not  having  legal  title  to  the  note, 
eould  not  maintain  an  action  for  its  collection.  It  is  an  elementary 
rule  of  law  that  upon  the  death  of  an  intestate  the  title  to  the  real 
property,  subject  to  i)ayment  of  del)ts,  is  cast  upon  the  heir,  and  the 
title  to  the  personal  property,  upon  the  administrator.  In  other 
words,  the  heir  gets  title  at  once  to  the  real  property  and  the  adminis- 
trator or  executor  title  to  the  personal  property.- 

At  an  early  period  in  the  laws  of  England,  when  a  person  died,  title 
to  his  personalty  vested  in  the  king  as  the  general  trustee  or  guardian 
of  the  state.  This  title  of  the  king  was  afterwards  transferred  to  the 
])opish  clergy  until  the  system  of  administration  was  adopted.  In 
this  state  title  to  the  personalty  at  death  leaves  the  deceased,  and  it  is 
held  in  abeyance  until  the  executor  or  administrator  is  appointed. 
This  results  from  the  necessity  of  the  case.-' 

It  results  from  this,  that  during  the  hiatus  l)et\veen  tlie  death 
of  the  ancestor  and  tlic  ai)pointment  of  an  executor  or  administrator, 

'  "Under  the  ancient  Roman   law  See  Woerner  Am.  Law  of  Adm.,  Vol. 

suus    haeres    succeeded    to    the    in-  I,  §  170. 

heritance     immediately     upon     the  '  Luce  v.  Treasurer,  W.  654.     See, 

death  of  the  ancestor,  without  any  also,    §  42;    Rousch    v.    Hundley,    3 

act  of  his  own;   and  he.  as  well  as  W.  L.  M.  126. 

thp  haeres  necessariiun.  was  legally  'Rousch  v.   Hundley,  3  W.  L.  M. 

bound  by  all  of  the  debts  of  the  de-  129;  Jewett  v.  Smith,  12  Mass.  310; 

ceased,  neither  of  them  having  the  Lawrence  v.  Wright,  23  Pick.  128; 

right  to  renounce  the  inheritance."  Clapp   v.   Stoughton,   10   Pick.   467; 

Brunk  v.  Means,  11  B.  Monroe  216. 
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file  person  in  whose  possession  the  same  may  be,  whetlier  lie  be  an  heir 
or  a  stranger  in  blood  to  the  estate,  has  no  further  power  over  it  or 
interest  therein  than  is  necessary  to  keep  and  ])reserve  it  until  the 
personal  representative  is  appointed  and  when  called  for  by  him  to 
surrender  it.*  When  an  executor  or  administrator  is  appointed  his 
title  to  the  personalty  by  operation  of  law  relates  back  to  date  of  dece- 
dent's death.  This  rule  has  been  extended  so  far  as  to  require  the 
administrator  of  a  deceased  ward  to  list  the  personal  property  for 
taxation,  and  not  the  former  guardian.^  Children  of  a  deceased  leg- 
atee can  not,  for  want  of  title,  sue  upon  the  legacy  due  their  ancestor.^ 

It  results  from  a  consideration  of  the  foregoing  that  heirs,  as  such, 
can  not,  by  paying  decedent's  debts,  acquire  title  to  his  personalty 
by  an  amicable  division  thereof,  nor  can  any  one  of  such  heirs  to  whom 
a  chose  in  action  may  have  been  delivered  as  his  share  of  the  per- 
sonalty, maintain  an  action  thereon,  nor  will  an  amicable  division 
of  this  kind  in  any  way  bind  an  administrator,  nor  can  the  heirs  collect 
the  debts  due  the  estate.'  Title  to  intestate  property,  undivided,  is  in 
the  estate,  and  any  action  for  its  recovery  or  of  its  value  must  be 
brought  by  the  executor  or  administrator,  and  not  by  the  heirs. ^ 

There  have  been  instances  in  which  our  courts  have  avoided  admin- 
istration of  an  estate,  as  will  be  seen  in  the  note  below. ^  Where  sub- 
stantially all  of  the  debts  of  a  deceased  testator  have  been  paid  there  is 
no  necessity  for  an  administrator  or  executor  to  close  up  the  estate, 

"Rousch  v.  Hundley,  3  W.  L.  M.  L.  and  D.  died  without  issue,  leav- 

129;    Lawrence  v.  Wright,  23   Pick,  ing  no  brothers  nor  sisters,  either 

128.  of  the   whole  or  of  the   half-blood, 

"•  Sommers  v.  Boyd,  48  O.  S.  648.  and  leaving  ilo  debts,  whereby  the 

"  Jenkins  v.  Freyer,  4  Paige  51.  principal  of  said  fund  descended  to 

'Rousch  V.  Hundley,  3  W.  L.  M.  S.  as  their  next  of  kin:     Held,  that 

129;    Woodin   v.   Bagley,   13   Wend,  the  trust  in  the  hands  of  the  execu- 

453;  Davis  V.  Corwine,  25  O.  S.  668.  tors  having  failed  by  the  occurrence 

^  Reed   v.   Jordan,   5   O.   Cir.   Dec.  of  a  contingency  not  provided  for  by 

527,  12  O.  C.  C.  161;    Davis  v.  Cor-  the   will,    and    the   entire   beneficial 

wine,  25  0.  S.  668,  674.  interest  in  the  fund  having  vested 

°  "Where  a  testator,   by  his  will,  in  S.,  equity  will  decree  its  payment 

directed    his   executors   to   invest   a  directed  to   her,  without  the   delay 

specific  fund,  the  interest  to  be  paid  and  expense  of  successive  adminis- 

annually  to  S.,  the  widow  of  his  de-  trations."     Taylor  v.  Huber,  13  O.  S. 

ceased  son,  during  her  life,  and  at  288,  citing  Cram  v.  Green,  6  0.  429; 

her  death  the  principal  thereof  to  be  Stiver  v.  Stiver,  8  0.  217;  Story  Eq., 

paid  to  her  two  sons,  L.  and  D.,  and  §  593. 
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and  courts  will  not  tolerate  or  encourage  proceedings  under  the  direc- 
tion of  the  probate  court  for  the  administration  of  an  estate,  nor  the 
expenditure  of  money  left  by  deceased  parties  for  the  mere  forms  of 
administering  upon  an  estate.^'*  A  personal  representative  of  a  de- 
ceased legatee,  and  not  the  heir,  is  the  only  proper  person  to  whom 
a  legacy  can  be  paid." 

§  239.  Letters  testamentary  or  of  administration,  granted  by  what 
court. — Upon  the  decease  of  any  inhabitant  of  this  state,  letters  tes- 
tamentary, or  letters  of  administration  on  his  estate,  may  te  granted 
by  the  probate  court  of  the  county  in  which  the  deceased  was  an  in- 
habitant or  resident  at  the  time  of  his  death.^=  The  probate  court 
has  exclusive  jurisdiction  to  appoint  administrators,  and  when  once 
it  attaches,  it  has  full  power  to  hear  and  determine  all  questions  aris- 
ing in  the  case.  The  action  of  the  court  can  not  be  collaterally  at- 
tacked." 

§  240.  Same  continued — When  intestate  from  other  state  or  coun- 
try.— If  a  person  die  intestate  in  another  state  or  country,  leav- 
ing any  estate  to  be  administered  within  this  state,  administration 
upon  such  estate  may  be  granted  by  the  probate  court  of  any  county 
in  which  there  is  any  estate  to  be  administered."  In  such  cases,  if 
there  is  property  located  in  more  than  one  count}^,  the  statute  confers 
exclusive  jurisdiction  upon  the  probate  court  in  which  the  appoint- 
ment is  first  made,  over  all  the  property  in  whatever  county  lo- 
cated.^° 

§  241.  Conflict  of  jurisdiction  in  appointment. — In  the  appoint- 
ment of  administrators  of  domestic  intestate  estates  there  is  no  dan- 
ger of  conflict  in  tlie  exercise  of  jurisdiction  by  the  probate  courts, 
as  the  statute  is  specific  in  terms,  requiring  the  ajiijointment  to  be 
made  in  the  county  in  which  the  deceased  was  an  inhabitant  or  resi- 
dent at  the  time  of  his  death.^"  But  it  is  different  as  to  non-resident 
intestates,  administration  u])on  whose  estates  may  be  granted  in  any 

"  Catlin  v.  Huestis,  11  O.  C.  C.  "  Railroad  Co.  v.  Beard,  20  O.  C.  C. 
120.  .5  O.  C.  D.  23.  681. 

"  Banning  v.  Gotshall,  62  0.  S.  210.         "  R.  S.,  §  5994. 
"  R.  S.,  §  5994.  "  R-  S.,  §  5994.     See  next  section. 

"R.  S.,  §  5994. 
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county  in  which  there  is  any  estate  to  be  administered.^'  And  though 
the  statute  specitically  prescribes  that  "the  administration  which  shall 
be  first  lawfully  granted"  shall  be  exclusive,  it  has  been  considered 
that  jurisdiction,  in  an  application  for  the  appointment  of  an  adminis- 
trator, attaches  upon  the  filing  of  such  application  in  the  probate 
court,  and  all  other  probate  courts  are  excluded  from  taking  jurisdic- 
tion from  and  after  the  date  of  the  filing  of  such  application,  so 
that  an  appointment  in  another  county  subsequently  thereto  would 
be  void.^^ 

Under  sections  5994  and  5995  of  the  older  statutes  the  following 
question  came  up  for  determination:  Where  a  testator  is  the  owner 
of  real  and  personal  property  in  one  of  the  counties  of  this  state, 
and  at  the  time  of  his  death  is  actually  domiciled  in  such  county, 
has  the  probate  court  of  any  other  county  of  the  state  jurisdiction 
to  issue  letters  testamentary  on  the  will  of  the  testator?  It  was 
decided  that  the  probate  court  of  the  domicile  of  the  testator  only 
could  issue  letters  testamentary.^® 

§  242.  To  whom  letters  testamentary  may  issue. — The  statute  pro- 
vides tbat  when  any  will  is  duly  approved  and  allowed  the  probate 
court  is  required  to  issue  letters  testamentary  thereon  to  the  executor, 
if  any  named  therein,  if  he  is  legally  competent,  and  if  he  accepts 
the  trust  and  gives  bond,  if  bond  is  required  to  discharge  the  same; 
otherwise  it  is  the  duty  of  the  court  to  grant  letters  of  administra- 
tion on  the  estate  as  hereinafter  shown.-*'  Two  questions  may  arise 
under  this  provision.  One,  whether  the  statute  is  mandatory,  re- 
quiring the  probate  court  to  appoint  the  person  named  in  the  will 
as  executor,  if  he  is  in  judgment  of  law  "legally  competent,"  and  sec- 
ond, when  is  a  person  legally  competent  or  incompetent?  These 
questions  will  be  considered  in  the  order  named. 

The  language  of  the  statute  is  in  terms  mandatory,  leaving  no  dis- 
cretion to  the  court  to  disregard  the  wishes  of  the  testator  so  long  as 

"R.  S.,  §  5994.  left  real  or  personal  property,  and 

"  In  re  Worthington,  4  O.  Dec.  381,  good  reasons  can  be  conceived  why 

5  N.  P.  63.  this  ought  to  be  so;  but  letters  testa- 

"  Limes  v.  Irwin,  16  O.  S.  488,  in  mentary    shall    issue    only    in    the 

which  Brinkerhoff,  J.,  said:    "There  county  of  his  domicile  at  the  time  of 

is    no    natural    repugnancy,    either  his  death,  and  good  reasons  for  this 

literal  or  practical,  between  the  two  may  be  supposed." 

acts.     The   will  may  be   proved   in  -"  R.  S.,  §  5995, 
any   county   in   which   the   testator 
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the  person  named  as  executor  is  legally  qualified,  and  the  consensus 
of  judicial  opinion  is  in  favor  of  this  position.-'  As  to  who  are  qual- 
ified to  act  as  executors  is  next  considered. 

jj  243.  Same  continued — Who  are  "legally  competent." — Tiie  stat- 
ute does  not  prescribe  what  persons  are  "legally  competent"  to  act  as 
executors,  but,  as  stated  in  one  opinion :  ''It  is  true  some  persons  are 
incapable  of  being  executors;  the  law  has  pointed  out  who  they  are, 
and  society  has  long  been  satisfied  with  the  wisdom  of  the  rules  on 
the  subject.'""  And  one  standard  work,  s])eaking  of  the  subject,  says: 
"Generally  sjseaking,  all  ])ersons  wlio  are  capaljle  of  making  wills, 
and  some  others  beside,  are  capal)le  of  being  made  executors,  and  from 
the  earliest  time  it  has  been  a  rule  that  every  person  may  be  an  execu- 
tor, saving  such  as  are  expressly  forbidden."-''  The  common  law  was 
in  accord  with  this  statement,  all  ]>ersons  excepting  those  especially 
disqualified  being  competent  to  be  appointed  executors.  Those  legally 
disqualified  were  those  lacking  mental  capacity,  as  infants,  idiots  and 
lunatics.  Poverty,-*  insolvency,-"  immorality,  or  the  commission  of 
crimes,-'^  did  not  disqualify  persons  from  acting.  The  matter  is  gen- 
erally regulated  by  statute,  and  in  Ohio  only  indirectly,  the  statute 
providing  that  an  executor  or  administrator  may  be  removed  for 
habitual  drunkenness,  gross  neglect  of  duty,  incompetency,  fraudu- 
lent conduct,  because  of  unsettled  claims  existing  between  him  and 
the  estate,  or  for  any  other  cause  which,  in  the  oi)inion  of  the  court, 
renders  it  for  the  interest  of  the  estate  that  an  executor  or  adminis- 
trator may  be  removed.-'  Some  of  the  foregoing  have  special  refer- 
ence to  the  conduct  of  the  executor  or  administrator  after  appoint- 
ment, but  others  may  be  applied  in  making  the  apjiointment.-**  As 
to  what  will  constitute  incompetency,  however,  the  court  is  left  to 
common-law  principles  for  guidance.-"  A  jK'rson  wbo  is  not  a  minor, 
or  an  idiot,  or  insane,  is  legally  competent  to  receive  the  ai»pointinent 
as  executor  in  Ohio.'"    By  special  legislation,  certain  corporations  may 

=' Berry  v.   Hamilton.   12   B.   Men.         "Wood  v.  Wood,  4  Paige  299. 
191.  54  Am.  Dec.  515;    McGregor  v.         -'1  Williams  Exrs.  235. 
McGregor.  3  Abb.  App.  Dec.  92;    In         -' R.  S..  §  6017. 
re  Sultzbach,  5  O.  N.  P.  218.  5  O.  Dec.         ='  In  re  Ulhorn,  12  O.  C.  C.  765. 
516.  and  cases  cited  in  opinion.  ="  For  excellent  treatment  of  this 

"  Berry  v.   Hamilton,   12   B.   Mon.  matter,  see  note.  54  Am.  Dec.  518. 
191,  54  Am.  Dec.  516.  "  In  re  Sultzbach.  5  O.  N.  P.  218, 

"1  Williams  Exrs.  118.  5  O.  Dec.  516. 

"  Shields  v.  Shields.  60  Barb.  57. 
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be  executors,  administrators,  trustees,  such  as  certain  safe  deposit 'and 
trust  companies,  and  certain  savings  and  loan  associations.^^ 

§  244.    Administrator  with  will  annexed  appointed,  how. — If  any 

person  who  is  named  as  executor  of  tlie  will  of  a  decedent  refuse  to 
accept  such  trust,  or  if,  after  being  duly  cited  for  that  purpose,  he 
neglect  to  appear  and  accept;  or,  if  he  neglect  for  twenty  days  after 
the  probate  of  the  will  to  give  bond  as  above  prescribed,  the  court 
must  grant  letters  testamentary  to  the  other  executor,  if  there  be 
any  capable  and  willing  to  accept  the  trust,  and  if  there  be  no  such 
other  executor  named  in  the  will,  the  court  must  then  commit  ad- 
ministration of  the  estate,  with  the  will  annexed,  to  such  person  as 
would  be  entitled  thereto,  if  the  deceased  had  died  intestate.^-  Every 
person  who  is  appointed  administrator  with  the  will  annexed  must, 
before  entering  on  the  execution  of  his  trust,  give  bond  in  like  man- 
ner and  with  like  condition  as  is  required  of  an  executor."-'' 

§  245.  Administrator  during  minority  of  executor. — When  a  per- 
son appointed  executor  is  under  the  age  of  twenty-one  years  at  the 
time  of  proving  the  will,  administration  may  be  granted  with  the  will 
annexed  during  his  minority,  unless  there  be  another  executor  who 
will  accept  tlie  trust,  in  which  case  the  estate  must  be  administered 
by  such  other  executor  until  the  minor  arrives  at  full  age,  when  he 
may  be  admitted  as  executor  with  the  former,  upon  giving  bond  as 
above  required.^* 

§  246.  Power  of  executor  before  letters  issue. — No  executor  named 
in  a  will  can,  before  letters  testamentary  are  granted,  have  any  power 
to  dispose  of  any  part  of  the  estate  of  the  testator,  except  to  pay 
funeral  charges,  nor  to  interfere  in  any  manner  with  such  estate 
further  than  is  necessary  for  its  preservation.^^ 

§  247.    To  whom  letters  of  administration  granted — The  statute. — 

Administration  of  the  estate  of  an  intestate  must  be  granted  to  some 
one  or  more  of  the  persons  hereinafter  named  in  this  paragraph,  who 
must  be  residents  of  this  state,  and  they  are  respectively  entitled  there- 
to in  the  following  order: 

^'^R.  S.,  §  321a,  et  seq.  =' R.  S.,  §  6002. 

"R.  S.,  §  6000.  See,  also,  R.  S.,    =' R.  S.,  §  6001. 

§  6005.  ^R.  S.,  §  6004. 
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(a)   The  Inisband  or  widow  of  the  dec-eased. 

(6)  One  or  more  of  the  next  of  kin  of  the  deceased:  Providing, 
however.  The  probate  court  may  grant  letters  of  administration 
jointly  to  the  husband  or  widow  and  one  or  more  of  the  next  of  kin, 
and  upon  a  failure  of  the  person  or  persons  so  entitled  to  administer 
the  estate  to  voluntarily  either  take  or  renounce  such  administration, 
they  must,  if  resident  within  the  county,  be  cited  by  the  court  for 
that  purpose.^*' 

The  next  of  kin  of  an  intestate  are  entitled  to  a  reasonable  time 
within  which  to  apply  for  letters  of  administration;  eighteen  days 
after  the  death  of  intestate  is  a  reasonable  time  within  which  the 
next  of  kin  may  make  application.  An  appointment  made  without 
having  given  the  next  of  kin  such  reasonable  time  is  illegal.*' 

§  248.  Same  continued — Eligibility  and  qualification. — The  stat- 
ute names  those  first  entitled  to  be  appointed  as  administrators, 
who  must  be  appointed,  unless  incompetent.  The  same  rules  and 
grounds  of  incompetency,  discussed  in  a  former  section  with  refer- 
ence to  executors,**  will  apply  and  govern  in  the  appointment  of  ad- 
ministrators, and  need  not  be  repeated.  The  language  of  the  statute 
as  to  the  appointment  of  administrators  is  somewhat  different  from 
that  relating  to  the  appointment  of  executors.  In  the  latter,  only  those 
''legally  competent"  may  be  appointed  executors;  if  those  entitled  to 
be  appointed  administrators  are  "incompetent,  or  evidently  unsuitable 
for  the  discharge  of  the  trust,"  they  may  not  be  appointed.*^  There  is 
a  difference  to  be  observed  in  the  matter  of  making  an  appointment  of 
executors  and  administrators.  A  testator  in  naming  an  executor  knows 
his  qualifications,  and  has  his  reasons  for  naming  a  particular  person 
because  of  his  confidence  in  him,  and  the  court  is  required  to  appoint 
such  person  if  he  is  legally  competent ;  while  in  the  appointment  of  an 
administrator  the  court  has  only  the  statute  to  follow,  and  under  our 
statute  there  is  a  wide  discretion  left  to  the'  court.  What  will  render 
one  unsuitable  to  discharge  a  trust  must  depend  largely  upon  circum- 
stances. As  has  been  well  said,  an  administrator  ought  in  all  in- 
stances to  be  one  in  whom  all  the  parties  in  interest  have  complete 
confidence,  and  whom  they  can  approach  at  all  times,  without  em- 
barrassment, to  confer  witli  and  consult  in  reference  to  the  manage- 

»R.  S.,  §  6005.  "Ante,  §§  242,  243,  247. 

"Todhunter  v.   Stewart,  39  0.  S.         » R.  S.,  §§  5995,  6005. 
181. 
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ment  of  the  trust.*°  If  a  person  who  is  entitled  to  be  appointed  admin- 
istrator has  an  interest  or  claim  in  the  estate  antagonistic  to  that  of 
the  devisees  or  legatees  under  the  will,  and  litigation  is  likely  to  arise, 
such  person  should  not  be  appointed.*^ 

The  statute  as  to  the  eligibility  of  persons  to  be  appointed  admin- 
istrators is  evidently  broader  in  scope  than  that  as  to  executors,  and 
goes  beyond  the  common-law  rules  of  incompetency.  In  one  case 
appointment  was  refused  because  of  habitual  association  with  the 
low,  degraded  and  criminal  classes,  which,  it  was  considered,  ren- 
dered one  unsuitable  to  administer  a  trust.*^  The  statute  does  not 
point  out  how  the  court  shall  ascertain  the  qualifications  of  one 
presented  for  appointment,  but  there  is  no  question  but  that  the 
proper  method  would  be  to  hear  testimony  upon  the  application,  and 
possibly  the  court  may  act  upon  knowledge  obtained  otherwise.*^  A 
determination  upon  such  application  is  judicial,  and  can  not  be  col- 
laterally attacked  by  showing  that  the  person  appointed  was  incom- 
petent,** but  any  objection  must  be  made  in  the  regular  manner  by 
proceedings  in  error.*^  It  has  been  held  that  the  court  may  refuse 
to  appoint  a  son  of  an  intestate  as  administrator  on  the  ground  that 
he  is  a  non-resident.**^  But  the  mere  fact  that  any  of  those  persons 
does  not  reside  in  the  county,  but  in  the  state,  does  not  disqualify 
him.*^ 

§  249.  Same  continued — When  creditor  or  other  person  may  be 
appointed. — Whenever,  on  account  of  incompetency  or  neglect  with- 
out sufficient  cause  on  the  part  of  the  persons  first  entitled  to  admin- 
istration under  the  statute  to  take  administration  of  the  estate,  they 
are  not  eligible,  the  court  may  appoint  one  or  more  of  the  principal 
creditors ;  or,  if  there  are  no  creditors,  and  the  estate  is  of  the  value  of 
one  hundred  dollars,  the  court  may  commit  the  administration  to  such 
other  person  as  it  shall  see  fit.*^  A  creditor,  rather  than  a  non-resi- 
dent next  of  kin,  should  be  appointed.*^ 

^^  In  re  Brennan,  5  O.  Dec.  499,  5  "  Palmer     v.     Oakley,     2     Doug. 

0.  N.  P.  490.  (Mich.)  433,  47  Am.  Dec.  46. 

"  In  re  Brennan,  5  O.  Dec.  499,  5  '^  In  re  Ulhorn,  12  O.  C.  C.  765. 

0.  N.  P.  490.  ''  In  re  Ulhorn,  12  O.  C.  C.  765. 

^  In  re  Diller,  6  O.  Dec.  182,  5  O.  "  Todhunter  v.  Stewart,  39  O.  S. 

N.  P.  255.  181. 

"In  re  Ulhorn,  12  O.  C.  C.  765.  **R.  S.,  §  6005. 


*»  In  re  Ulhorn,  12  0.  C.  C.  765. 
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§  250.  Marriage  does  not  disqualify. — The  inaniage  of  a  woman 
does  not  disqualify  her  to  act  as  executrix  or  administratrix,  whether 
such  marriage  occur  before  or  after  her  appointment  and  qualifica- 
tion, and  all  her  acts  in  such  capacity  have  the  same  validity  as 
though  she  were  unmarried.^" 

§  251.  Application  for  appointment — Requirements. — In  order  to 
secure  the  appointment  of  an  administrator,  the  person  applying 
must  file  an  application,  duly  verified  by  an  affidavit  that  there  is  not, 
to  his  knowledge,  any  last  will  and  testament  of  the  alleged  intestate; 
such  application  shall  also  further  contain  the  names  of  husband  or 
widow,  and  all  the  next  of  kin  of  the  deceased  to  such  person  known, 
their  postoffice  address,  if  known,  and  also  a  statement  in  general 
terms  as  to  what  the  estate  consists  of  and  the  probable  value  thereof."^ 
All  the  steps  that  are  necessary  to  be  taken  under  the  various  condi- 
tions and  circumstances  may  best  be  shown  by  running  through  the 
forms  in  chapter  'M. 

^  252?  Application  to  be  made  within  what  time  by  those  en- 
titled.— As  hereinbefore  shown,  it  is  the  purpose  of  the  law  to  entrust 
administration  of  an  estate  to  those  most  interested  therein.^-  This 
does  not  preclude  one  who  is  entitled  to  administer  the  estate,  but  is  a 
non-resident  of  the  county,  from  acting  as  an  administrator.  The 
right  given  to  a  person  to  act  in  such  capacity  is  an  absolute  right,  and 
of  which  he  can  not  be  divested,  unless  it  can  be  shown  that  he  is  in- 
competent. A  person  entitled  to  letters  of  administration  may  lose 
this  right  by  neglect.  Should  he  delay  for  an  unreasonable  length  of 
time  to  apply  for  letters  of  administration,  and  in  the  meantime  sliould 
the  court  appoint  another,  the  court  will  not  remove  the  person  so  ap- 
pointed.   The  rule  is  that  the  person  entitled  to  letters  of  administra- 

"  R.    S.,    §    6022.     The    following  she  is  sole  administratrix,  her  hus- 

were    under    former    statutes:     "A  band     becomes,    by    the    marriage, 

woman's  authority  as  executor  and  jointly   interested   with   her  in   the 

trustee  under  a  will  is  extinguished  trust."     Cadwallader  v.  Evans,  1  D. 

by  her  marriage,  and  does  not  re-  585.     And  an  order  of  sale  once  be- 

vlve  on  the  death  of  her  husband."  gun  does  not  abate  by  the  marriage 

In  re  I'agin,  Goebel  149.     "Where  a  of  the  administratrix.     Craig  v.  Fox, 

feme  sole  is  co-administratrix  with  16  O.  563. 

others,  and  afterwards  marries,  her  "  R.  S.,  §  6005. 

powers  are  determined;    but  where  "  R.  S.,  §  6005. 
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tion  must  make  application  to  the  court  therefor  within  a  reasonable 
time.  In  one  instance  in  this  state  it  was  decided  that  a  delay  of 
eighteen  days  was  not  an  unreasonable  time.  If  any  one  who  is  en- 
titled to  the  appointment;,  and  does  not  delay  his  application  for  an 
unreasonable  time,  is  precluded  from  the  appointment  by  reason  of 
the  appointment  of  some  other  person,  the  court  has  full  power  to 
remove  the  latter  and  appoint  the  former.^^ 

§  253.  Ancillary  administrators. — The  ordinary  rule  is  that  let- 
ters testamentary  or  of  administration  have  no  effect  beyond  the  ter- 
ritorial limits  of  a  state.  As  there  are  so  many  instances  where  per- 
sons reside  in  other  states  or  jurisdictions,  leaving  property,  real  or 
personal,  in  this  state,  it  became  necessary  to  pass  legislation  pro- 
viding for  such  cases.  This  has  been  done  in  two  ways — one  by 
statute^^  providing  for  an  ancillary  administration,  and  the  other 
allowing  foreign  administrators  or  executors  to  come  into  this  state, 
sue  and  be  sued,  making  the  laws  of  the  state  concerning  the  settle- 
ment of  the  estates  of  deceased  persons  applicable  to  such  foreign  ad- 
ministrators.^" 

As  to  the  first  the  supreme  court  says : 

"Such  new  administrators  are  treated  as  merely  ancillary  or  aux- 
iliary to  the  foreign  administration,  and  to  it,  so  far  as  regards  the 
collection  of  the  effects  and  the  proper  distribution  of  them;  and  it 
would  seem,  upon  principle,  should  be  limited  to  the  necessity  out  of 
which  they  arise,  and  confined  to  the  collection  of  the  assets  and  the 
payment  of  debts  due  the  citizens  of  the  state,  leaving  any  balance 
that  may  remain  to  be  remitted  to  the  state  of  the  decedent's  domi- 
cile, and  there  disposed  of  in  accordance  to  the  laws  of  such  state. 
Any  other  course  will  often  be  attended  with  serious  embarrassments. 
The  intimate  and  important  commercial  relations  existing  between 
the  east  and  the  west  make  it  a  case  of  very  frequent  occurrence  that 
personal  property,  at  the  death  of  the  owner,  is  left  in  a  half  dozen 
states.  If  heirs  and  legatees  are  obliged  to  resort  to  the  judicial 
tribunal  of  these  states  to  enforce  their  rights  of  distribution  of  the 
fragments  which  each  may  control,  it  imposes  serious  hardships  upon 

'"Todhunter  v.  Stewart,  39  O.  S.     cles.   277;    Redf.   Wills   87;    McClel- 
181;   Schouler  Ex.  &  Admr.,  §  153;     lan's  Appeal,  16  Pa.  St.  110. 
Cobb   v.    Newcomb,    19    Pick.    336;         =^R.  S.,  §  6013.    See  pos^,  §  266. 
Miller  v.  Washington,  3  Hagg.  Ec-        '^^^R.  S.,  §  6129,  et  seq.     See  post, 

§  267. 


§254  OHIO    PROBATE    LAW    AND   PRACTICE.  196 

them,  while,  in  all  such  cases,  it  compels  these  tribunals  to  administer 
foreign  laws,  and  in  cases  of  doubt  and  difficulties  uniformity  of  d<  - 
eision  is  hardly  to  be  expected.'"'® 

Although  an  administrator  in  another  state  may  voluntarily  ap- 
pear in  our  courts,  yet  he  can  not  be  compelled  to  do  so.^^  And  if  a 
petition  is  voluntarily  filed  by  a  foreign  administrator,  to  which  a 
counter-claim  is  filed,  and  the  administrator  then,  by  leave  of  court, 
takes  leave  to  answer  and  does  answer,  the  court  has  assumed  jur- 
isdiction to  determine  the  controversy.^" 

§  254.  Administration  and  proceeding  when  decedent  not  a  resi- 
dent of  the  state. — In  all  cases  where  any  person  has  heretofore  dif^d 
or  hereafter  dies,  whether  testate  or  intestate,  such  person  not  being, 
at  the  time  of  his  decease,  a  resident  of  this  state,  but  having  been 
engaged  in  the  prosecution  of  business  therein,  as  a  partner  or  other- 
wise, and  leaving  in  this  state  any  property  belonging  in  whole  or  in 
part  to  his  estate,  the  probate  court  of  the  county  in  which  such 
business  has  been  prosecuted  as  aforesaid,  or  of  any  county  in  which 
said  property  may  be  situated,  or  where  any  debtor  of  such  decedent 
may  reside,  must,  upon  the  application  of  any  creditor  of  such  de- 
cedent, whose  claim  is  founded  on  a  contract  made,  or  a  right  of 
action  which  accrued  within  this  state,  grant  to  such  creditor  or  to 
some  other  person  administration  of  all  and  singular  the  assets  of 
such  decedent  situated  within  this  state ;.  and  the  proceeds  of  such 
assets  must  be  applied  to  the  payment  of  the  debts  which  have  boon 
proved  against  such  estate  before  such  administrator,  and  the  sur- 
plus, if  any,  must  be  paid  into  the  court  granting  such  administration 
for  the  benefit  of  the  estate  of  such  decedent  in  the  state  where  the  <\'  - 
cedent  resided  at  the  time  of  his  death.'*" 

§  255.  Special  administrator  appointed,  when — His  bond. — Wlion, 
by  reason  of  a  suit  concerning  the  proof  of  a  will,  or  from  some  other 
cause,  there  is  a  delay  in  granting  letters  testamentary  or  of  adminis- 
tration, the  court  may  in  its  discretion  appoint  a  special  administrator 
to  collect  and  preserve  the  effects  of  the  deceased.""  Every  special 
administrator,  before  entering  upon  the  duties  of  his  trust,  must  give 

■^Swearingen  v.  Morris,  14  0.  S.  "Hamilton  v.  Taylor,  2  C.  S.  C. 
424.  R.  402. 

"Lampton  v.  Nichols,  2  C.  S.  C.        "  R.  S.,  §  6013. 
R.  55.  ~R.  S.,  §  6007. 
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bond  with  two  or  more  sufficient  sureties,  in  such  sum  as  the  court 
orders,  payable  to  the  state  of  Ohio,  with  condition  that  he  will  make 
and  return  into  court,  within  three  months,  a  true  inventory  of  all 
the  moneys,  goods,  chattels  and  rights  and  credits  of  the  deceased 
which  have  or  shall  come  to  his  possession  or  knowledge,  and  that  he 
will,  on  oath,  truly  account  for  all  the  moneys,  goods,  chattels,  debts 
and  effects  of  the  deceased  that  shall  be  received  by  him  as  such  spe- 
cial administrator,  whenever  required  by  the  court,  and  will  deliver 
the  same  to  the  person  who  is  appointed  executor  or  administrator 
of  the  decedent,  or  to  such  other  person  as  may  be  lawfully  authorized 
to  receive  the  same.*'^ 

§  256.  Administrator  de  bonis  non,  when  granted. — The  term 
administrator  de  bonis  non  is  derived  from  the  Latin  "de  bonis  non 
administratris,"  and  signifies,  when  used  in  the  law  of  administra- 
tion, "of  goods  not  administered ;"  and  an  administrator  de  bonis  non 
is  an  administrator  appointed  to  succeed  an  executor  or  administra- 
tor who,  by  death,  resignation,  removal  or  other  cause,  does  not  com- 
plete his  trust.  The  appointment  of  an  administrator  de  bonis  non 
is  regulated  by  statute,  which  provides  that  when  any  sole  executor 
or  administrator  shall  die  without  having  fully  administered  the 
estate,  the  court  shall  grant  letters  of  administration  with  the  will 
annexed,  or  otherwise,  as  the  case  may  require,  to  some  suitable  per- 
son to  administer  the  goods  and  estate  of  the  deceased  not  already 
administered:  Provided,  There  be  personal  estate  of  the  deceased 
not  administered  to  the  amount  of  twenty  dollars,  or  debts  to  a  like 
amount  remaining  due  on  the  estate.*^^ 

§  257.    Bond  of  executor,  and  its  conditions — When  not  required. — 

Every  executor,  before  entering  upon  the  execution  of  his  trust,  is 
required  to  give  bond  with  two  or  more  sufficient  sureties,  in  such 
sum  as  the  court  orders,  payable  to  the  state,  with  conditions  as  fol- 
lows: 

(a)  To  make  and  return  to  the  court,  on  oath,  within  three  months^ 
a  true  inventory  of  all  the  moneys,  goods,  chattels,  rights  and  credits 
of  the  testator  which  are  by  law  to  be  administered,  and  which  shall 
have  come  to  his  possession  or  knowledge ;  and  also,  if  required  by  the 
court,  an  inventory  of  the  real  estate  of  the  deceased. 

"R.  S.,  §  6008.  '"R.  S.,  §  6018. 
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(6)  To  administer  according  to  law  and  to  the  will  of  the  tes- 
tator all  his  goods,  chattels,  rights  and  credits,  and  the  proceeds  of 
all  his  real  estate  that  may  he  sold  for  the  payment  of  his  dehts,  or 
legacies  which  shall  at  any  time  come  to  the  possession  of  the  ex- 
ecutor, or  to  the  possession  of  any  other  person  for  him ;  and    • 

(c)  To  render,  upon  oath,  a  just  and  true  account  of  his  admin- 
istration, within  eighteen  months,  and  at  any  other  time  when  re- 
quired by  law;  and,  failing  so  to  do  for  thirty  days,  should  he  have 
been  notified  of  the  expiration  of  tlie  time  by  the  probate  court,  he 
shall  receive  no  allowance  for  services  unless  the  court  enter  upon  its 
journal  that  such  delay  was  necessary  and  reasonable. 

And  when  there  are  two  or  more  persons  appointed  executors,  none 
shall  intermeddle  or  act  as  such  but  those  who  actually  give  bond  as 
herein  prescribed:  Provided,  however.  That  when  by  the  terms  of 
any  last  will  the  testator  shall  express  a  wish  that  his  executor  may 
execute  the  same  without  giving  bond,  the  court  admitting  the  will 
to  probate  may,  at  its  discretion,  grant  letters  testamentary  with  or 
without  bond,  as  may  seem  expedient,  and,  when  granted  without 
bond,  may,  at  any  subsequent  period,  upon  the  application  of  any 
party  interested,  require  bond  to  be  given,  and,  in  default  of  his  giving 
the  same,  he  may  be  removed.*'^ 

§  258.  Executor's  bond,  when  executor  is  residuary  legatee. — If 
the  executor  is  residuary  legatee,  he  may,  instead  of  the  bond  pre- 
scribed in  the  preceding  paragraph,  give  bond  in  a  sum,  with  two  or 
more  sureties,  to  the  satisfaction  of  the  court,  with  condition  to  pay 
all  the  debts  and  legacies  of  the  testator,  and  to  pay  over  said  estate 
to  the  persons  entitled  thereto,  in  case  the  will  be  at  any  time  set 
aside;  in  which  case  he  will  not  be  required  to  return  an  inventory, 
unless  it  is  made  to  apjiear  to  the  satisfaction  of  the  probate  court 
that  an  inventory  should  be  made  and  returned,  wherever  it  appears 
that  the  probable  value  of  said  estate  is  less  than  five  hundred  dollars, 
but  the  executor  will  not  be  liable  for  legacies  paid  to  legatees  other 
than  himself  after  twenty-four  months  from  the  probating  of  the  will, 
and  before  an  action  to  set  the  same  aside  shall  have  been  commenced  : 
the  legatee,  however,  will  be  liable  to  repay  the  legacy  and  interest 
thereon  if  the  will  be  set  aside."* 

"  R.  S.,  §  5996.  O.    S.    525,   the   court,   in   an   action 

"  R.  S.,  §  5997,  as  amended  in  93     upon    a    bond    given    as    residuary 

0.  L.  293.     In  Stevens  v.  Hartley,  13     legatee   under   the   old   statutes,   in 
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§  259.  Bond  by  residuary  legatee  not  to  discharge  lien  on  real 
estate. — The  giving  of  the  bond  mentioned  in  the  preceding  para- 
oTciph  does  not  operate  to  discharge  the  lien  on  the  real  estate  of  the 


which  §§  5997  and  5998  were  a  part, 
said:  "From  these  provisions,  it  ap- 
pears that  the  payment  of  debts  and 
legacies  stands  in  the  place  of  all  the 
matters   specified   in   the   condition 
of  the  bond  of  an  executor,  and  the 
placing  in   the  hands   of  the   court 
that  which,  it  is  evident  from  the 
various  provisions  of  the  statute,  is 
essential  to  the  proper  accountabil- 
ity of  an  executor,  an  inventory  of 
the    goods,    etc.,    is    expressly    dis- 
pensed with.    A  residuary  legatee  is 
not  required  to  give  such  a  bond — he 
may  do  it,  and  it  must  be  supposed 
would  not  do  it,  unless  satisfied  that 
the  amount  of  assets  would  exceed 
the  amount  of  debts  and   legacies. 
And  prima  facie,  at  least,  the  bond 
he  voluntarily  gives  must  bind  him 
according  to  its  terms,  and  be  the 
measure  of  his  legal  liability.     The 
law     evidently     contemplates     that 
the    assets    are    sufficient    to    pay, 
and    that    the    sum    fixed    as    the 
penalty     of    the     bond     will     cover 
all  the   debts  and   legacies.      If.   in 
any  case,  there  should  be  a  mistake 
in   either   particular,    whether   any 
course  can  be  taken  to  prevent  in- 
justice to  the  parties  interested,  we 
need  not  decide.    This  is  not  such  a 
case.     The  residuary  legatee  being 
supposed    to    be    cognizant    of    the 
debts,    and    having    agreed    to    pay 
them,  the  reason  which  requires  the 
presentation  of  claims  to  an  execu- 
tor or  administrator  in  the  ordinary 
course   of   administration   does   not 
apply.     The  objection,  therefore,  to 
the  petition  that  it  shows  no  cause 
of  action,  because  it  is  not  stated 
that  the  claim  was  presented  to  the 


executrix,  can  not  be  sustained.  The 
residuary    legatee    who    gives    the 
bond  is  also  the  executor,  and  the 
bond   is  instead   of  the  bond  ordi- 
narily required  of  an  executor.     It 
creates    a    liability     or    affords    a 
remedy  which  the  latter  does  not, 
but  it  is  only  intended  to   provide 
for  the  payment  of  debts  of  the  tes- 
tator, and  it  by  no  means  follows 
that    any    substantial    provision    of 
law,  intended  to  guard  the  estate  of 
the  testator  against  unjust  claims, 
does     not     apply.      The     residuary 
legatee,   it   must   be   supposed,   has 
only    agreed    to    pay    just    claims 
against  the  estate  he  represents,  and 
for    their    ascertainment    may    well 
claim  the  benefit  of  any  rule  of  law, 
or   evidence,   applicable   to  such  an 
inquiry.     If  a  creditor  may  sue  on 
the  bond  given  for  the  payment  of 
the  debts,  without  a  previous  ascer- 
tainment of  the  claim  in  an  action 
directly    against    the    executor     (a 
point  which  does  not  arise  in  this 
case,  as  from  the  course  of  the  pro- 
ceedings it  has  been  clearly  waived), 
he  should  not  be  placed  in  a  better 
position  than  if  he  had  adopted  that 
course.      He   must   be   regarded    as 
adopting  a  remedy  given  by  statute 
in  the  place  of  an  action  against  the 
executor— a  remedy  which  permits 
him,  at  the  same  time,  to  establish 
nis  claim,  and  obtain  the  benefit  of 
security   for   its   payment.     But    if 
the  justice  of  his  claim  be  disputed, 
he  must  be  prepared  to  establish  it 
by  the  same  character  of  testimony 
which  would  be  required  if  the  ac- 
tion was  against  the  executor  merely 
in  his  representative  capacity." 
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testator  for  the  payment  of  his  debts,  except  only  ou  such  part  thereof 
as  shall  have  been  lawfully  sold  by  the  executor  to  one  who  purchased 
in  good  faith  and  for  a  valuable  consideration.^^ 

§  260.  Separate  or  joint  bond  may  be  taken,  when — Sureties 
must  be  residents  of  this  state. — When  two  or  more  persons  are  ap- 
pointed executors,  administrators  or  testamentary  trustees,  the  court 
may  take  a  separate  bond  with  sureties,  from  each  of  them,  or  a 
joint  bond,  with  sureties,  from  all  of  them  together;  and  in  all  bond< 
Avith  sureties,  (riven  by  executors,  administrators  or  trustees,  all  the 
sureties  must  be  inhabitants  of  this  state,  and  such  as  the  court  shall 
approve ;  and  the  bonds  must  be  filed  in  the  court  taking  the  same."' 

§  260a.  Clualifications  of  sureties. — A  general  statute  requires  that 
sureties  must  1)6  residents  of  this  state,  and  worth,  in  the  aggregate, 
double  the  sum  to  be  secured  beyond  the  amount  of  their  debts,  and 
have  property  liable  to  execution  in  this  state  equal  to  the  sum  to  b. 
secured.®^  Sureties  may  be  required  to  testify  orally  or  in  writing 
touching  their  qualifications,  but  this  will  not  exonerate  an  officer 
for  taking  insufficient  surety."^  Guaranty  companies  are  now  au- 
thorized to  become  sureties.**" 

§  261.  Liability  of  sureties  on  joint  or  separate  bonds. — Where 
two  executors  or  administrators  give  a  joint  bond  with  sureties,  they 
are  liable  for  the  conduct  of  each  other,  and  arc  each  bound  to  in- 
demnify the  sureties  against  loss  on  account  of  the  misconduct  of 
each  other  as  well  as  both;  the  default  of  one  is  the  default  of  both.^" 
Should  one  of  them  make  a  default  by  committing  waste  after  the 
death  of  the  other,  it  is  the  right  of  the  sureties  to  require  the  estate 
of  both  the  administrators  to  be  exhausted  before  they  can  be  sub- 
jected for  the  fault  of  the  survivor."^  If  the  act  of  one  is  apart  from 
his  duties  in  the  execution  of  the  trust,  there  can  be  no  action  on  the 
bond." 

§  262.  Administrator's  bond — Its  conditions. — Every  administra- 
tor must,  bcioiv  entering  on  the  execution  of  his  trust,  give  bond  with 

'"R.  S..  §  5998.  'Eckert  v.   Myers,  45  O.   S.   525; 

'"  R.  S.,  §  5999.  Seymour  v.  Stone.  4  W.  L.  M.  323. 

■"  R.  S..  §  4953.  '''  Eckert  v.  Myers,  45  O.  S.  525. 

"R.  S.,  §  4952.  •- Riggin  v.  Creath,  60  O.  S.  114. 
"R.  S.,  §  3641c. 
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two  or  more  sufficient  sureties,  iu  such  sum  as  tlie  court  orders,  pay- 
able to  the  state,  with  conditions  as  follows: 

(a)  To  make  and  return  into  court,  on  oath,  within  three  months, 
a  true  inventory  of  all  moneys,  goods,  chattels,  rights  and  credits  of 
the  deceased  which  have  or  shall  come  into  his  possession  or  knowl- 
edge, and  also,  if  required  by  the  court,  an  inventory  of  the  real  estate 
of  the  deceased. 

(&)  To  administer,  according  to  law,  all  the  moneys,  goods,  chat- 
tels, rights  and  credits  of  the  deceased,  and  the  proceeds  of  all  his  real 
estate  that  may  be  sold  for  the  payment  of  his  debts  which  shall  at 
any  time  come  to  the  possession  of  the  administrator,  or  to  the  pos- 
session of  any  other  person  for  him. 

(c)  To  render,  upon  oath,  a  true  account  of  his  administration 
within  eighteen  months  and  at  any  other  times,  when  required  by  the 
court  or  the  law,  and,  failing  so  to  do  for  thirty  days  after  he  shall 
have  been  notified  of  the  expiration  of  the  time  by  the  probate  judge, 
he  can  receive  no  allowance  for  services,  unless  the  court  enter  upon 
its  journal  that  such  delay  was  necessary  and  reasonable. 

(d)  To  pay  any  balance  remaining  in  his  hands,  upon  the  settle- 
ment of  his  account,  to  such  persons  as  the  court  or  the  law  may  di- 
rect; and 

(e)  To  deliver  the  letters  of  administration  into  the  court  in  case 
any  will  of  the  deceased  be  thereafter  duly  approved  and  allowed." 

§  263.  Will  found  after  letters  issued— Effect  of.— If,  after 
granting  letters  of  administration  of  an  intestate  estate,  a  will  of 
the  person  deceased  be  duly  proved  and  allowed,  tlie  first  administra- 
tion will  be  revoked  by  the  court,  unless  a  petition  contesting  the 
probate  of  such  will  shall,  before  such  revocation,  be  filed  in  the 
court  of  common  pleas,  in  which  case,  in  the  discretion  of  the  pro- 
bate court,  the  administration  may  be  continued  in  the  hands  of  the 
original  administrator  until  the  final  determination  of  such  proceed- 
ings to  contest,  when,  if  the  will  is  sustained,  the  first  administration 
will  be  revoked;  and  in  either  case,  upon  the  revocation  of  the  first 
administration  and  the  appointment  of  an  executor  or  administrator 
with  the  will  annexed,  they  shall  be  admitted  to  prosecute  or  defend 
any  suit,  proceeding  or  matter  commenced  by  or  against  the  original 
administrator  in  like  manner  as  an  administrator  de  bonis  non  is  au- 

-R.  S.,  §  6006. 
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thorized  to  prosecute  or  defend  a  <uit  commenced  by  a  former  ex- 
ecutor or  administrator.^* 

Before  the  enactment  of  the  foregoing  statute,  in  case  where  a  per- 
son is  supposed  to  have  died  intestate  and  an  administrator  of  his 
estate  has  been  appointed  who  has  fully  settled  the  estate  and  who  has 
paid  over  all  the  moneys  in  his  hands  pursuant  to  an  order  of  the 
court,  the  person  so  appointed  will  not  be  required  to  account  for  the 
money  or  property  received  by  him  to  an  executor  appointed  under 
an  after-discovered  will.'^ 

;<  264.  Limitation  for  granting-  original  administration — Accept- 
ance.— Administration  will  not  Ije  originally  granted  as  of  right 
after  the  expiration  of  twenty  years  from  the  death  of  the  testator 
or  intestate:  Provided,  nevertheless,  That  each  probate  judge  has 
power  within  his  county  to  grant  letters  of  original  administration 
upon  the  estate  of  any  person  heretofore  deceased,  or  who  may  here- 
after die,  as  well  after  as  before  the  expiration  of  the  said  period  of 
twenty  years,  upon  the  petition  of  the  next  of  kin  or  persons  inter- 
ested, or  their  agents,  and  on  good  cause  shown  for  granting  such 
letters  as  aforesaid;  and  the  probate  judge  may,  before  allowing  the 
prayer  of  the  petition,  direct  notice  thereof  to  be  given  by  publication, 
for  a  period  not  exceeding  thirty  days  in  one  or  more  of  the  news- 
papers printed  in  the  county  wlicrc  the  petition  is  filed. '^^ 

§  265.  Notice  of  appointment. — The  statute  requires  every  ex- 
ecutor or  administrator,  witliin  tliree  months  after  giving  bond,  to 
give  notice  of  his  appointment  in  some  newspaper  of  general  circula- 
tion in  the  county  in  which  the  letters  were  issued,  for  three  consec- 
utive weeks."  The  object  of  the  notice  is  to  inform  the  creditors 
of  the  estate  of  the  fact  of  the  appointment,  and  the  notice  becomes 
very  important  in  view  of  another  statute,  which  in  effect  authorizes 
an  executor  or  administrator,  who  shall  have  given  notice  of  his  ap- 
pointment," the  estate  being  solvent,  to  proceed  to  pay  the  debts  due 
from  the  estate  within  one  year  after  the  giving  of  the  notice  of  ap- 
pointment."    The  statute  begins  to  run  against  creditors  on  the  giv- 

•♦  R.  S..  §  6019.     The  discovery  of  ''  Barkaloo  v.  Emerick,  18  0.  268. 

a   will   and  the  appointment  of  an  •'' R.  S.,  §  6014. 

executor   only   operate   as  a   repeal  ~  R.  S.,  §  6088. 

of    the     grant     of    administration,  '' R.  S.,  §  0109. 
•which    does    not    avoid    all    mesne 
acts.     Bigelow  v.  Bigelow,  4  O.  138. 
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ing  of  bond  and  publishing  of  the  notice,  except  as  to  assets  subse- 
qnently  coming  into  the  hands  of  the  executor  or  administrator.  A 
notice  is  good  though  the  fact  of  appointment  is  not  mentioned,  the 
notice  being  in  the  form  of  a  demand  that  all  persons  indebted  to  the 
estate  present  their  claims. '^^  If  notice  is  not  given  within  the  re- 
quired time,  the  court  may,  on  the  petition  of  the  executor  or  admin- 
istrator, order  the  notice  to  be  given  at  any  time  afterward,  and  the 
limitations  will  begin  to  run  from  the  time  the  order  is  made.***  This 
will  not  relieve  the  executor  or  administrator  from  any  liability  for 
any  damages  because  of  their  neglect.^^ 

2.     Foreign  Executors  axd  Administrators. 

Section  Section 

266.  Foreign  executors  and  admin-     269.     May  be  required  to  secure  dis- 

istrators  may  be  sued,  when.  tributees      and      indemnify 

267.  Provisions  of  this  chapter  to  sureties,  when. 

apply   to    foreign   executors     270.     Foreign  executors  and  admin- 
and  administrators,  how.  istrators       may       prosecute 

268.  Proceeded  against,  how.      .  suits  in  this  state,  how. 

§  266.    Foreign  executors  and  administrators  may  be  sued,  when. — 

An  executor  or  administrator,  duly  appointed  in  any  other  state  or 
country,  or  his  legal  representatives,  may  be  prosecuted  in  any  ap- 
propriate court  in  this  state  in  his  capacity  of  executor  or  administra- 
tor.^- 

§267.  Provisions  of  this  chapter  to  apply  to  foreign  executors 
and  administrators,  how. — The  several  provisions  concerning  the  set- 
tlement of  the  estates  of  deceased  persons,  and  also  the  remedies  and 
proceedings  provided  by  the  administration  acts  of  this  state  given 
against  executors  and  administrators  appointed  by  the  law  of  this 
state,  apply  to  and  are  in  full  force  and  effect  as  to  any  foreign 
administrator  or  executor  appointed  by  the  laws  of  any  other  state 
or  country,  and  residing  in  this  state,  or  having  assets  or  property 
in  the  same,  and  the  several  courts  of  probate  and  courts  of  common 
pleas  and  superior  courts  have  like  power  and  authority  over  a  for- 
eign executor  and  administrator  or  executor  the  same  as  if  appointed 
by  the  laws  of  this  state.^^ 

"  Gilbert  v.  Little,  2  O.  S.  156.  '"  R.  S.,  §  6129. 

'"R.  S.,  §  6126.  "R-  S.,  §  6130. 

"R.  S.,  §  6127. 
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§  268.  Proceeded  against,  how. — Any  court  of  common  pleas  or 
su])erior  court  in  this  state  may  compel  any  foreign  administrator  or 
executor  residing  in  this  state,  or  having  assets  or  property  in  the 
same,  to  account  at  the  suit  of  any  heir,  distributee  or  legatee  who  is 
resident  in  this  state,  and  may  make  distribution  of  the  amount  found 
in  his  hands  to  the  respective  heirs,  distributees  or  legatees,  accord- 
ing to  the  law  of  the  state  granting  said  letters ;  and  when  there  are 
suits  pending,  or  any  unsettled  demands  against  said  estate,  the  court 
may  require  a  refunding  bond  to  be  given  to  said  executor  or  admin- 
istrator by  the  heirs,  distributees  or  legatees  entitled  thereto,  in  case 
the  amount  paid  be  needed  for  the  purpose  of  paying  debts  of  said 
estate.®* 

.^  269.  May  be  required  to  secure  distributees  and  indemnify 
sureties,  when. — When  any  foreign  executor  or  administrator  has 
wasted,  misapplied  or  converted  any  of  the  assets  of  said  estate,  or 
has  insufficient  property  to  discharge  his  liability  on  account  of  said 
trust,  or  his  sureties  are  irresponsible,  any  distributee,  heir  or  legatee 
may  compel  him  in  any  such  court  to  s*ecure  the  amount  that  may  be 
respectively  due  them  as  aforesaid,  and  any  of  his  sureties  may  re- 
quire indemnity  on  account  of  their  liability  as  bail,  and  the  several 
provisional  remedies  and  proceedings  authorized  in  said  courts  shall 
apply  to  the  person  and  property  of  said  administrator  or  executor, 
and  said  courts  have  full  power  and  authority  to  make  any  order  or 
decree  touching  his  property  and  effects,  or  the  assets  of  said  estate, 
necessary  for  the  safety  and  security  ^f  those  interested  therein.*'* 

§  270.  Foreign  executors  and  administrators  may  prosecute  suits 
in  this  state,  how. — An  executor  or  administrator  duly  appointed  in 
any  other  state  or  country  may  commence  and  prosecute  any  action 
or  proceeding  in  any  court  of  this  state,  in  his  capacity  as  executor 
or  administrator,  in  like  manner  and  under  like  restrictions  as  a  non- 
resident may  be  permitted  to  sue.®'^ 

"R.  S..  §  6131.  *^R.  S.,  §   6133. 

"R.  S.,  §  6132. 
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3.     Termination^  Eesignation  and  Kemoval. 


Section 

Section 

271. 

Continuance  of  office — Powers 

276. 

Appeal  or  error  from  action  of 

continue   until   estate   fully 

court    upon    motion    to    re- 

settled. 

move. 

272. 

Methods    for    termination    of 

277. 

Appointment  not  vacated  when 

office. 

will  set  aside. 

273. 

Resignation — Effect  of. 

278. 

Court  does  not  lose  jurisdic- 

274. 

Removal    of    executor    or    ad- 

tion of  person  of  administra- 

ministrator— Causes     there- 

tor by  his  resignation. 

for. 

279. 

Validity  of  acts  of  former  ex- 

275. 

Procedure  to  obtain  removal. 

ecutor      or      administrator 
valid. 

§  271.  Continuance  of  office — Powers  continue  until  estate  fully 
settled. — So  long  as  the  executor  or  administrator  remains  undis- 
charged his  office  continues,  and  it  would  seem  that  lapse  of  time  will 
not  operate  as  a  removal.  In  one  case  an  administrator  filed  a  peti- 
tion for  sale  to  pay  debts,  and  real  estate  was  sold,  out  of  which  a 
homestead  was  set  ofE  to  the  widow  and  occupied  by  her  more  than 
twenty-three  years.  After  the  sale  there  remained  claims  of  creditors 
which  had  been  allowed,  but  for  the  payment  of  which  there  were  no 
assets.  Upon  the  death  of  the  widow  the  original  administrator  was 
allowed  by  the  court  to  sell  this  homestead  upon  supplemental  petition 
in  the  original  case.  This  order  was  allowed,  though  more  than  twenty 
years  of  passiveness  in  the  matters  of  the  duties  of  his  office  had 
existed.^^ 

If  the  authority  of  the  administrator  is  not  terminated  in  some  of 
the  above  ways  pointed  out  by  any  of  these  statutes,  it  is  the  duty  of 
the  administrator  or  executor  to  continue  the  administration  of  the 
estate  until  it  is  fully  settled.  In  one  instance  the  administrator 
had  converted  all  of  the  assets  of  the  estate  into  money,  except  a 
certain  note,  had  filed  his  final  account,  and  on  the  settlement  of 
which  an  order  was  made  purporting  to  discharge  him  from  the  trust. 
In  a  suit  upon  this  note  the  final  settlement  of  the  executor  and  his 
order  of  discharge  was  set  up  as  a  defense  to  the  note.  The  court 
said :  "The  primary  duty  of  the  executor  with  respect  to  the  choses 
in  action  is  to  collect  them ;  and  he  is  relieved  of  that  duty  only  when 
he  has  disposed  of  them  in  one  of  the  modes  above  mentioned.  It  is 
not  shown  by  the  record  that  plaintiff  below  had  disposed  of  the  note 

"  Taylor  v.  Thorn,  29  O.  S.  570. 


§    272  OHIO    PROBATE    LAW    AND    TRACTICE.  206 

sued  on  by  him,  in  an}-  of  those  modes.  He  had  not  distributed  it 
to  any  one  entitled  to  its  proceeds,  nor  iiad  any  distributee  of  the 
estate  agreed  to  receive  it ;  nor  had  he  soki  it  or  filed  it  with  the  pro- 
bate court  for  the  creditors  or  distributees.  On  the  contrary,  it  ap- 
pears that  he  still  retained  the  note,  and  his  duty  therefore  remained, 
so  long  as  he  continued  to  l)e  executor,  to  collect  the  same  by  suit,  or 
otherwise,  and  account  for  the  proceeds.  Any  settlement  made  be- , 
fore  that  is  done,  whatever  he  or  the  probate  court  may  call  it,  is  not 
his  final  settlement. 

Under  our  legislation,  as  we  have  already  seen,  an  executor  or  ad- 
ministrator may  be  removed  by  the  prol)ate  court  for  cause,  or  he  may 
resign  his  trust,  with  the  consent  of  the  court.  But  we  find  no  power 
conferred  upon  that  court  to  discharge  an  executor  or  administrator 
from  his  trust  upon  a  settlement  of  what  is  called  a  final  account, 
and  thus  extinguish  his  authority  as  trustee."^^ 

§  272.  Methods  for  termination  of  office. — The  methods  provided 
by  statute  for  the  termination  of  the  powers  of  an  executor  or  ad- 
ministrator, in  brief,  are : 

(a)  By  accepting  his  resignation.^® 

(b)  For  habitual  drunkenness,  incompetency,  fraudulent  conduct, 
removal  from  the  state,  and  the  existence  of  certain  claims  against 
him  from  the  estate  on  account  of  which  it  would  make  it  improper 
for  him  to  serve.®" 

(c)  In  case  of  the  death  of  the  sole  executor  to  a  will,  etc.®^ 

(d)  In  case  of  the  discovery  of  a  will  after  the  appointment  of  an 
administrator.''^^ 

It  follows,  as  a  matter  of  course,  that  the  death  of  an  executor  or 
administrator  will  terminate  the  trust.  In  the  event  of  such  termina- 
tion it  can  be  claimed,  by  analogy  to  the  rule  that  title  to  the  per- 
sonalty is  held  in  ateyance  from  the  death  of  the  decedent  to  his  ap- 
pointment, that  title  to  the  assets  of  the  estate  in  his  hands  at  the  time 
of  his  death  will  be  held  in  abeyance  until  a  successor  is  appointed 
and  qualified.  Wliere  an  executor  or  administrator  has  died,  or  has 
by  reason  of  insanity  or  other  inconnietency,  as  provided  by  law,  been 
placed  under  guardianship  before  the  estate  is  fully  administered,  the 
law  requires  and  makes  it  the  duty  of  the  executor,  administrator  or 

"Weyer   v.    Watt.    48    O.    S.    545;         >"  R.  S..  §  6017. 
Weaver  v.  Reese,  6  O.  419.  "'  R.  S.,  §  6018. 

"R.  S.,  §  6015.  "aR.  S.,  §  6019. 
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guardian  of  such  deceased  or  incompetent  executor  or  administrator 
to  render  a  final  account  of  such  decedent's  or  ward's  administration 
within  six  months  after  his  appointment."- 

§  273,  Resignation — Effect  of. — The  court  issuing  letters  testa- 
mentary or  appointing  an  administrator  may,  if  it  thinks  fit,  and 
upon  good  cause  shown,  receive  the  resignation  of  the  executor  or 
administrator  and  appoint  an  administrator  in  his  place;®'  and  the 
acceptance  of  such  resignation,  and  the  appointment  of  another  ad- 
ministrator, does  not  effect  the  liability  of  the  former  executor  or 
administrator,  or  his  sureties,  previously  incurred."*  The  fact  that  a 
resignation  has  been  tendered  and  accepted  by  the  court  will  not  pre- 
clude the  court  from  hearing  and  determining  the  account  of  the 
resigning  administrator  and  any  exceptions  to  his  account.®^ 

§  274.  Removal  of  an  executor  or  administrator — Causes  there- 
for,— The  probate  court  may  at  any  time  remove  any  executor  or  ad- 
ministrator, he  having  twenty  days'  notice  thereof,  for  habitual  drunk- 
enness, gross  neglect  of  duty,  incompetency,  fraudulent  conduct,  re- 
moval from  the  state,  or  where  there  are  unsettled  claims  or  demands 
existing  between  him  and  the  estate,  which  in  the  opinion  of  the 
court  may  be  the  subject  of  controversy  or  litigation  between  him 
and  the  estate,  or  persons  interested  therein,  or  any  other  cause  which, 
in  the  opinion  of  the  court,  renders  it  for  the  interests  of  the  estate 
that  such  executor  or  administrator  be  removed,  and  the  other  execu- 
tor or  administrator,  if  any  there  be,  may  proceed  in  discharging 
the  trust  as  if  the  executor  or  administrator  so  removed  were  dead, 
and  if  there  be  no  other  executor  or  administrator  to  discharge  the 
trust  the  court  may  commit  the  administration  of  the  estate  not 
already  administered  to  some  other  person  or  persons  in  like  manner 
as  if  the  executor  or  administrator  so  removed  were  dead."''  The 
court  may  also  remove  the  executor  or  administrator  for  failure  to  re- 
turn an  inventory,  when  ordered  by  the  court  to  do  so,  by  a  day 
named."     It  is  sufficient  ground  for  the  removal  of  executors  who 

"'R.  S.,  §  6175a.  himself  the  execution  of  the  will," 

93  ji    S.,  §  6015.  as  to  transfer  of  title  as  provided 

M  R_  g^^  I  6016.  by  certain  terms  of  a  will,  see  Veazie 

"^  Slagle  V.  Bntrekin,  44  0.  S.  637.  v.  McGugin,  40  O.  S.  365. 

As  to  whether  a  resignation  of  an  ^''  R.  S.,  §  6017. 

executor  is  a  "refusal  to  take  upon  -"  R.  S.,  §  6047. 
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turn  over  an  entire  estate  to  the  widow  for  her  own  use  and  enjoy- 
ment, without  exacting  from  her  any  security  for  the  protection  of 
the  interests  of  certain  remainder-men  in  the  estate,  the  widow  liav- 
ing  a  life-estate  therein."^ 

§  275.  Procedure  to  obtain  removal. — A  motion  setting  forth  the 
grounds  of  removal  should  be  fded  with  the  court  and  twenty  days* 
notice  thereof  given  the  executor  or  administrator,  and  a  hearing  had 
upon  the  evidence  produced  by  the  parties.  The  statute""  does  not 
designate  the  manner  in  which  the  notice  is  to  be  given,  but  the  court 
should  make  an  order  upon  the  journal  of  the  time  and  manner  in 
which  the  notice  should  be  given.  The  facts  constituting  grounds  for 
removal  must  be  stated  definitely  and  fully,  it  not  being  sufficient 
merely  to  state  in  a  general  way  in  the  language  of  the  statute,  that 
the  administrator  has  been  guilty  of  mismanagement  or  that  ho  has 
grossly  neglected  his  duties.^"" 

§  276.  Appeal  or  error  from  action  of  court  upon  motion  to  re- 
move.— The  order  made  by  the  probate  court  upon  a  motion  filed 
under  section  6017  of  the  statute  for  the  removal  of  an  executor  or 
administrator  is  not  such  an  order,  if  of  removal,"^  or  overruling  the 
motion,^*^-  that  an  appeal  may  be  taken  therefrom. ^^^  Xor  can  such 
an  order  be  made  the  basis  of  a  proceeding  in  error. ^°*  An  order 
upon  a  motion  to  remove  is  not  within  the  meaning  of  section  6203, 
R.  S.,  providing  that  appeals  may  be  allowed  from  any  final  order, 
judgment  or  decree  of  the  probate  court;  and  so  the  same  statute 
provides  that  bills  of  exceptions  may  be  taken  and  allowed  upon 
any  decision  of  the  probate  court  as  in  other  cases.  But  an  order  of 
the  probate  court  removing  an  executor  or  administrator  is  not  a  final 

"« In  re  Fernbacher,  15  W.   L.  B.  ■'"  R.  S.,  §  6017. 

190,  33  Albany  L.  J.  169.     While  an  ='*  Fox  v.  Keister,  6  O.  N.  P.  327, 

administrator  is  not  allowed  to  pur-  9  O.  Dec.  316. 

chase  at  his  own  sale,  this  alone  is  '"'  In  re  Still,  15  O.  S.  484;  Perrin 

not  proof  of  waste,  maladministra-  v.  Printz,  1  Dayton  64. 

tion,     or     mismanagement    of     the  '"^  Ebersole   v.    Schiller,    50   O.    S. 

funds,  and  it  is  error  in  the  probate  701. 

court  to  overrule  a  motion  to  make  '"' Ebersole   v.    Schiller,    50    O.    S. 

more  definite  and  certain  a  general  701. 

charge  of  this  kind.     Fox  v.  Keister,  "**  Monger  v.  Jeffries,  62  O.  S.  149; 

6  O.  N.  P.  327,  8  0.  Dec.  636,  9  O.  Brigel  v.  Starbuck,  34  O.  S.  280. 
Dec.    316    (Darke   Co.,   O.,   common 
pleas.     Affirmed  by  circuit  court). 
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order,  and  not  necessarily  one  that  will  affect  a  substantial  right.  The 
action  of  the  court  under  the  power  vested  by  statute  to  remove  is 
really  very  largely  the  exercise  of  discretion  in  most  instances.^"^ 
One  trial  court  held  that  an  order  removing  an  administrator  or 
executor  is  one  affecting  a  substantial  right,  and  hence  reviewa- 
ble.^"" But  that  ruling  is  not  good  in  view  of  the  decision  in  Monger 
V.  Jeffries/"*'^  that  an  order  of  the  probate  court  removing  an  execu- 
tor is  not  the  subject  of  review  on  petition  in  error.  The  court  does 
not  say  why,  but  it  can  be  for  no  reason  other  than  that  it  is  not 
a  final  order  nor  one  affecting  a  substantial  right. 

§  277.  Appointmeiit  not  vacated  when  will  set  aside. — A  judg- 
ment setting  aside  a  will  leaves  the  parties  in  the  situation  which  they 
would  have  occupied  had  the  testator  died  intestate;  but  it  does  not 
vacate  or  annul  the  order  of  appointment  by  the  probate  court  of  an 
administrator  of  the  estate.^"' 

§  278.  Court  does  not  lose  jurisdiction  of  person  of  administrator 
by  his  resignation. — Jurisdiction  over  the  person  of  an  administrator 
is  not  lost  by  the  court  from  the  fact  that  he  has  resigned  and  the 
court  has  accepted  his  resignation  pending  a  settlement  of  his  ac- 
counts. The  court  may  proceed  to  hear  and  determine  exceptions 
to  his  account  and  determine  the  amount  due  from  him  to  the  estate 
as  though  no  resignation  had  been  tendered  and  accepted. 

The  finding  of  the  amount  due  is  not  an  order  of  distribution,  but 
a  judgment  on  behalf  of  the  estate  against  the  administrator  upon 
the  settlement  of  his  account.^'*® 

§  279.  Validity  of  acts  of  former  executor  or  administrator  valid. — 

Whenever  letters  of  administration  are  revoked,  or  an  administrator 
or  executor  or  administrator  resigns,  or  if  a  will  be  declared  invalid 
for  any  cause,  the  statute  provides  that  all  previous  sales,  lawful  acts 
done  in  the  settlement  of  the  estate,  etc.,  shall  be  valid  as  to  the  execu- 
tor or  administrator ;  but  the  sums  paid  out  or  distributed  to  legatees 

"^Pim  v.  Nicholson,  6  O.  S.  176.  "'  Slagle  v.  Entrekin,  44  O.  S.  637; 

106  Fox  V.  Kiester,  6  0.  N.  P.  216.  Casoni    v.    Jerome,    58    N.    Y.    321; 

i»6a62  O.  S.  149.  Balch  v.  Hooper,  32  Minn.  158;  San- 

"^  Sanker  v.  Mattison,  20  0.  C.  C.  ford  v.  Oilman,  44  Conn.  461. 
229,  11  0.  C.  D.  125. 
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or  other  distributees  may.,  when  necessary  for  the  proper  execution 
of  a  will  or  administration  of  an  e.-tate.  l»e  recovered  from  the  per- 
sons receiving  the  same.^"® 

4,     Powers  and  Duties. 

Section  Sectiox 

280.  Powers   and   duties   of   execu-     285.     Power  of  executor  to  continue 

tors  and  administrators.  business  of  decedent. 

281.  Administrator  de  bonis  non—     2SG.     Power    to    employ    counsel- 

Powers  and  duties.  Personal  liability  for  attor- 

282.  Powers  of  executor  before  let-  neys'  fees. 

ters  testamentary  granted.       2S7.     Care   required  of  executor  or 

283.  An    executor    of    an    executor  administrator. 

can  not  administer  estate  of     288.     Held     personally     liable     for 
first  testator.  what  acts. 

284.  Power  of  executor  or  adminis-     289.     Liability    of    executor    or    ad- 

trator  during  contest  of  will.  ministrator  for  torts. 

§  280.  Powers  and  duties  of  executors  and  administrators. — It, 
would  be  impracticable  here  to  detail  all  the  powers  and  duties  of  ex- 
ecutors and  administrators,  as  they  are  so  many  and  varied,  and  are 
found  in  subsequent  chapters.  They  are  required  to  do  any  and  all 
things  enjoined  by  will  or  the  law.  Only  some  special  matters  will 
be  found  under  this  division. 

§  281.    Administrator  de  bonis  non — Powers  and  duties. — The  law 

in  respect  to  administrators  dc  bonis  non  was,  for  a  long  time,  in 
rather  an  uncertain  state.  Indeed,  at  common  law  an  administrator 
who  had  resigned,  and  who  had  been  removed,  was  not  lia])le  in  an 
action  on  liehalf  of  an  administrator  dc  bonis  non,  except  only  for 
the  recovery  of  such  assets  as  remained  in  specie  unadministered. 
Creditors  to  whom  the  first  administrator  was  lial)le  were  each  driven 
to  his  indiyidual  action  for  redress.  And  the  same  thing  occurred 
to  legatees  and  distributees.  This  made  the  expense  of  litigation  in 
recovering  claims  quite  burdensome.*^"  A  suit  could  not  be  main- 
tained by  an  administrator  de  bonis  non  against  the  previous  admin- 
istrator upon  his  official  bond  even  where  the  charge  was  that  money 

">»R.  S.,  §  6021.     See  Barkaloo  v.  v.  Kimball,  8  Blackf.   1G7;    Finn  v. 

Emerick,  18  O.  268.  Hempstead,   24   Ark.   Ill;    M'Murdo 

"•Tracy  v.  Card,  2  O.  S.  431;  Cur-  v.  Prentis,  5  Rand.   (Va.^  :a. 
tie  V.  Lynch,  19  O.  S.  392;    Young 
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had  come  into  his  hands  for  which  he  had  failed  to  account,  and  such 
action  could  not  be  maintained  against  the  representatives  of  the  de- 
ceased administrator.^^^  While  under  the  old  statutes  an  adminis- 
trator de  bonis  non  could  not  maintain  an  action  against  the  adminis- 
trator of  the  administrator  whom  he  succeeds,  as  such,  to  recover 
a  balance  due  the  estate  he  represents  from  the  administrator  whom  he 
succeeds,  yet  he  has  a  remedy  against  the  representatives  of  the  de- 
ceased administrator  under  the  statute  on  the  administration  bond 
of  the  decedent.^^-  Such  administrator  de  bonis  non  could  not  en- 
force a  settlement  in  the  probate  court  of  the  deceased  administrator's 
account  of  the  estate  he  represented. ^^^ 

In  discussing  the  question  of  the  liability  of  a  deceased  administra- 
tor, in  an  action  of  the  administrator  de  bonis  non  for  an  amount 
found  due  by  the  probate  court  for  assets  received  and  converted  to 
his  own  use,  and  not  in  specie,  it  was  said :  "By  the  rule  of  the  com- 
mon law  an  administrator  or  executor  who  had  resigned,  or  been  re- 
moved, was  liable  to  no  action  at  the  suit  of  the  administrator  de  bonis 
non,  except  for  the  assets  as  remained  in  specie  unadmimstered,  and 
the  several  creditors,  legatees  and  distributees  to  whom  he  was  liable 
were  driven  to  their  several  suits  if  their  claims  remained  unpaid. 
The  provisions  on  the  subject  as  codified  are  found  in  section  6020, 
Eevised  Statutes.  By  this  section  the  right  is  conferred  on  an  ad- 
ministrator appointed  in  the  place  of  one  who  has  been  removed,  not 
only  to  maintain  a  suit  against  his  predecessor  and  the  surety  on  his 
bond  for  "all  the  personal  effects  and  assets  of  the  estate  unadminis- 
tered,"  but  also  for  "all  damages  arising  from  the  maladministration 
or  omission"  of  such  predecessor.  So  that  whether  or  not  we  regard 
the  liability  of  an  executor  or  administrator  to  the  estate  for  assets 
that  he  has  received  and  converted  to  his  own  use,  as  itself  an  asset 
of  the  estate,  there  can  be  no  question  but  that  such  conversion  is 
maladministration,  for  which  he  and  his  sureties  are  liable  in  dam- 
ages upon  his  bond  at  the  suit  of  the  successor  in  trust.  The  ques- 
tion should,  however,  be  regarded  as  settled  by  the  decision  of  Slagle 
v.  Entrekin,"*  where  it  was  held  that  under  section  6020  of  the 
Eevised  Statutes,  an  administrator  appointed  to  fill  the  place  of  an 
executor  or  administrator  who  has  resigned  or  been  removed,  is  en- 
titled to  receive  from  the  latter  his  indebtedness  to  the  estate  on  ac- 
count of  assets  received  and  converted  to  his  own  use,  and  may  maiu- 

"^  Blizzard  v.  Filler,  20  O.  479.  "'  Douglas  v.  Day,  28  O.  S.  175. 

"=  Curtis  V.  Lynch,  19  O.  S.  392.  "*  44  0.  S.  637. 
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tain  an  action  upon  the  administration  bond  of  the  former  executor 
or  administrator  and  his  sureties  to  recover  the  same.  In  legal  pro- 
priety there  is  no  such  oflice  as  an  administrator  de  bonis  non  under 
our  statute  regulating  the  settlement  of  the  estates  of  deceased  per- 
sons. An  administrator  appointed  to  fill  the  place  of  a  personal  rep- 
resentative, who  has  resigned  or  been  removed,  is  the  successor  in  trust 
of  his  predecessor,  and  is  clothed  with  all  the  rights  of  the  estate  he 
is  appointed  to  administer,  and  is  therefore  entitled  to  recover  the 
indebtedness  of  his  predecessor  to  the  estate  for  assets  received  and 
converted  to  his  own  use,  as  well  as  for  such  as  remain  in  specie."^" 
The  troublesome  questions  as  to  the  right  of  an  administrator  de  bonis 
non  to  secure  redress  from  the  maladministration  of  his  predecessor  in 
the  trust  now  seems  to  have  been  settled  by  legislation  and  judicial 
decision.  And  now  there  is  no  question  but  that  an  administrator 
de  bo7iis  non  has  the  right  to  maintain  an  action  for  the  recovery 
of  the  assets  of  the  estate  he  represents  wherever  the  same  may  be 
found."** 

If  the  probate  court  by  mistake  appoint  an  administrator  de  bonis 
non,  instead  of  an  executor  de  bonis  non,  with  the  will  annexed,  and 
the  person  so  appointed  give  bond  as  an  administrator  de  bo7iis  non, 
the  sureties  on  the  bond  Avill  be  liable  thereon  for  assets  coming  into 
his  hands  while  acting  as  administrator  de  bonis  non  with  the  will 
annexed."' 

§  282.    Powers  of  executor  before  letters  testamentary  granted. — 

No  executor  named  in  a  will  shall,  before  letters  testamentary  are 
granted,  have  any  power  to  dispose  of  any  part  of  the  estate  of  the 
testator,  except  to  pay  funeral  charges,  nor  to  interfere,  in  any  man- 
ner, with  such  estate  .further  than  is  necessary  for  its  preservation."^ 

§  283.  An  executor  of  an  executor  can  not  administer  estate  of 
first  testator. — The  executor  of  an  executor  has  no  authority  as  such 
to  admini.-ter  the  estate  of  the  first  testator,  but  on  the  death  of  the 
sole  or  surviving  executor  of  any  last  will,  administration  of  the  es- 
tate of  the  first  testator,  not  already  administered,  may  be  granted, 

'"  Foster  v.  Wise,  46  O.  S.  20.    See     See  Herckelrath's  Estate,  1  O.  Dec. 
also  Brown  v.  State,  23  Kan.  235;     696. 
Tracy  v.  Card,  2  O.  S.  431.  '"  Newberger  v.  Finney,  17  0.  C. 

"•Jelke  v.  Goldsmith,  52  0.  S.  499.     C.  215. 

"'R.  S.,  §  6004. 
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with  the  will  annexed,  to  such  person  as  the  court  may  think  fit  to 
appoint.^^^ 

§  284.  Power  of  executor  or  administrator  during  contest  of  will. — 

Whenever  a  will  is  contested  the  executor  or  the  administrator,  or 
administrator  de  bonis  tion,  with  the  will  annexed,  or  the  testamentary 
trustee,  has  the  power,  during  the  contest  of  the  will,  to  control  all  of 
the  real  estate  not  specifically  devised,  included  in  the  will,  and  all 
the  personal  estate  of  the  testator,  not  before  such  contest  duly  admin- 
istered, to  collect  the  debts  and  convert  all  assets  into  money,  except 
such  as  may  be  specifically  bequeathed,  pay  all  taxes  on  the  real  and 
personal  property,  and  all  debts  according  to  law,  and  whenever  neces- 
sary to  preserve  the  real  property  from  waste,  to  repair  buildings  and 
other  improvements  and  insure  the  same,  upon  order  therefor  first  ob- 
tained from  the  probate  court  having  jurisdiction  of  such  executor 
or  administrator  or  testamentary  trustee,  and  for  such  repairs,  taxes 
and  insurance,  to  advance  or  borrow  money  on  the  credit  of  such 
estate,  which  will  be  a  charge  thereon,  and  shall  also  have  power 
to  receive  and  receipt  for  any  distributive  share  of  any  estate  or 
trust  to  which  such  testator  would  have  been  entitled  if  living.  The 
probate  court  may  require  such  additional  bond  as  from  time  to  time 
may  be  proper.^^** 

§  285.  Power  of  executor  to  continue  business  of  decedent. — Ex- 
ecutors and  administrators  are  often  induced  by  the  importunities 
of  heirs  and  those  entitled  to  an  estate  by  will  to  continue  the  busi- 
ness of  the  decedent.  Especially  is  this  true  when  the  business  is 
profitable  and  the  property  employed  therein  likely  to  depreciate  if 
the  business  is  not  continued.  It  is  a  rule  of  law  that  an  executor 
can  not,  unless  expressly  authorized  in  the  will,  carry  on  the  business 
or  trade  of  the  testator.  An  attempt  to  carry  on  his  business  by  the 
executor  not  authorized  by  the  will,  no  matter  how  much  the  estate 
may  need  it,  or  how  much  the  executor  may  be  justified  in  the  at- 
tempt, is  a  breach  of  the  trust,  and  in  such  instances  the  courts  are 
justified  always  in  holding  the  executors  personally  liable  to  a  strict 
accounting  for  any  loss  resulting  therefrom.  The  rule  has  been 
extended  so  far  as  to  hold  that  in  cases  where  the  executor  has 
been  authorized  by  will  to  continue  the  testator's  business,  creditors 
of  the  estate  whose  debts  arose  from  the  new  business  are  obliged  to 

"°R.  S.,  §  6003.  ""R.  S.,  §  6019a. 


§    286  OHIO    TKOBATE    LAW    AND    PUACTICE.  214 

look  to  the  new  business  or  the  executors  personally  for  payment  of 
their  claim.  Debts  arising  from  the  new  business  can  not  Ije  paid  out 
of  the  general  assets  of  the  estate.  The  reason  for  this  is  that  any 
other  rule  of  law  ''would  encourage  that  which  it  has  always  been 
the  special  policy  of  the  law  to  prevent — the  employment  of  trust 
property  in  any  other  mode  than  is  clearly  authorized."^-^ 

Should  the  will  of  a  testator  appoint  a  party  under  it,  and  also 
the  same  party  to  act  as  a  trustee  to  carry  on  testator's  business, 
both  being  separate  and  apart  from  each  other,  it  is  the  duty  of  the 
court  in  such  instance  to  require  separate  bonds.  A  testator,  by 
authorizing  his  trustcx^s  to  use  the  whole  of  his  personal  estate  in 
such  business,  might  defeat  his  estate  creditors  from  the  right  to  resort 
to  it  for  the  satisfaction  of  their  debts.  After  his  estate  debts  are 
paid  the  trustee  may  then  use  what  remains  in  carrying  on  the  busi- 
ness.^-- A  dissolution  of  a  partnership  takes  place  immediately  on  the 
death  of  one  of  its  members,  and  a  continuation  of  the  business  there- 
after by  the  surviving  partner  and  the  executor  of  the  deceased  mem- 
ber by  agreement  is  the  formation  of  a  new  partnership.^"  Where  a 
will  provides  that  the  business  shall  be  continued  for  the  joint  bene- 
fit, only  so  much  of  the  estate  is  hazarded  as  is  embarked  in  the  new 
business.^-* 

i<  286.  Power  to  employ  counsel — Personal  liability  for  attorneys' 
fees. — No  action  can  be  brought  to  charge  any  administrator  or  ex- 
ecutor upon  any  special  promise  to  answer  damages  out  of  his  own 
estate,  unless  the  agreement  upon  which  the  action  is  brought,  or 
some  memorandum  or  note  thereof,  is  in  writing  and  signed  by  him, 
or  some  other  person  thereunto  by  him  lawfully  authorized. ^-^  There 
have  been  instances  where  the  administrators  and  executors  in  this 
state  have  attempted  to  bind  the  estates  represented  by  them,  and 
in  which  instances  such  estates  ought  to  have  been  bound,  but  in  at- 

"' Lucht  V.  Behrens,  28  O.  S.  231.  275;    Davis  v.   Christian,   15   Gratt. 

See  also  Austin  v.  Munro,  47  N.  Y.  11;  Stanwood  v.  Owen,  14  Gray  195. 

360;     Williams     Exrs.,     1274;     Hill  '=- R.   Co.   v.   Schmidt,   8   O.   C.   C. 

Trustees.  379;   Perry  Trusts,  §  429;  355.     See  also  R.  S.,  §  5981;   Peters 

Ex  parte  Garland,  10  Vesey  Jr.  109;  v.  Campbell,  3  W.  L.  M.  587. 

Burwell    v.    Mandeville,    2    Howard  '-' McGrath  v.  Cowen,  57  O.  S.  385. 

560;     Richardson     v.     Hoddson,     3  '=' Covington  City  Bank  v.  Wight, 

Madd.  138;  Pitkin  v.  Pitkin.  7  Conn.  4  O.  N.  P.  173,  6  O.  Dec.  350. 

307;    Scholefield   v.   Eichelberger,   7  '-'•  R.  S.,  §  4199. 
Pet.  586;  Laughlin  v.  Lorenz,  48  Pa. 
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tempting  to  do  so  the  rules  of  law  Avere  not  followed,  and  the  estates 
were  not  hound.  In  one  instance  an  executor  gave  a  note  as  an  ex- 
ecutor to  an  attorney  for  iiis  services  as  attorney  for  the  estate.  The 
services  were  necessary  and  reasonable  and  the  note  was  not  disputed. 
Because  the  executor  did  not,  in  the  settlement  of  his  account,  ask  the 
court  for  an  allowance  for  his  services  and  for  an  order  for  the  pay- 
ment thereof  the  attorney  was  not  entitled  to  maintain  an  action 
thereon  against  the  estate.  It  is  clear,  however,  that  in  such  instances, 
where  the  services  are  rendered  and  paid  for,  the  court  will  allow 
the  executor  or  administrator  the  amount  so  paid  if  it  is  reasonable. 
But  it  is  not  so  clear  that  an  attorney  can  compel  an  estate  to 
pay  for  services  rendered  therefor  where  the  contract  is  made  with 
an  executor  or  administrator  who  dies  or  resigns  without  having  se- 
cured an  order  of  the  court  for  its  payment.  Probate  courts,  upon 
application  of  personal  representatives  for  an  order  for  payment  of 
counsel  fees,  when  proper  and  reasonable,  readily  grant  orders  for 
their  allowance.^"^ 

Upon  this  question  it  has  been  said:  "The  general  rule  is,  that 
when  the  cause  of  action  upon  which  a  personal  representative  is  sued 
arises  in  the  life-time  of  his  decedent,  or  afterward,  upon  an  obliga- 
tion of  the  deceased,  the  liability  is  that  of  the  estate,  and  the  repre- 
sentative is  bound  only  so  far  as  assets  come  to  his  hands  applicable 
to  its  satisfaction;  but  upon  contracts  made  by  the  personal  repre- 
sentative, though  for  services  and  expenses  necessary  in  the  due  ex- 
ecution of  his  trust,  he  is  individually  liable,  for  he  is  without  au- 
thority to  bind  the  estate  by  his  promise.  In  the  case  of  Austin  v. 
Munro^-'  it  is  said :  'The  rule  must  be  regarded  as  well  settled  that 
the  contracts  of  executors,  although  made  in  the  interest  and  for  the 
benefit  of  the  estate  they  represent,  if  made  upon  a  new  and  inde- 
pendent consideration,  as  for  services  rendered,  goods  or  property  sold 
and  delivered,  or  other  consideration  moving  between  the  promisee 
and  the  executors  as  promisors,  are  the  personal  contracts  of  the  ex- 
ecutors, and  do  not  bind  the  estate,  notwithstanding  the  services  ren- 
dered or  goods  or  property  furnished,  or  other  consideration  mov- 

"'Mellen  v.  West,  5  O.  C.  C.  90.  settlement   of   the   estate   so   as   to 

"An  action  at  law  can  not  be  main-  bind  the  assets  of  such  estate  for  the 

tained  against  an  administrator  as  payment     thereof."       McBride     v. 

such,  by  an  attorney  on  account  for  Brucker,  5  O.  C.  C.  12. 

services  rendered  such  administra-  '-'  47  N.  Y.  360,  366. 
tor  at  his  request  in  and  upon  the 
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ing  from  the  promisee,  arc  such  that  the  executors  could  properly 
have  paid  for  the  same  from  the  assets,  and  beeu  allowed  for  the  ex- 
penditure in  the  settlement  of  their  accounts.  The  principle  is  that 
an  executor  may  disburse  and  use  the  funds  of  the  estate  for  the  pur- 
poses authorized  by  law,  but  may  not  l)ind  the  estate  by  an  executory 
contract,  and  thus  create  a  liability  not  founded  upon  a  contract  or 
obligation  of  the  testator.'     This  doctrine  is  well  established. 

"^Yhile  it  is  undoubtedly  the  right,  and  in  most  cases  the  duty,  of 
such  representatives  to  employ  counsel  to  advise  and  assist  them  in  the 
l^erformance  of  their  official  duties,  it  can  not  be  determined  that 
the  services  rendered  by  the  counsel,  or  their  value,  constitute  a  part  of 
the  fund  in  the  hands  of  the  representative,  however  important  and 
valuable  those  services  may  have  been  in  collecting  the  assets,  or  resist- 
ing unjust  claims  against  them.  The  law  contemplates  that  the  repre- 
sentative will  himself  pay  the  value  of  such  services,  and  be  reim- 
bursed by  receiving  credit  for  the  amount  paid  in  the  settlement  of 
his  account.  Such  items  constitute  a  part  of  the  expenses  of  admin- 
istration, which,  together  with  the  funeral  expenses,  take  precedence 
under  our  statute  of  all  other  demands.  In  that  way  the  estate 
may  be  interested  in  the  amount  allowed  and  paid  for  counsel  fees, 
but  it  is  not  interested  in  a  judgment  for  them  recovered  against 
the  representative,  for,  although  the  judgment  is  conclusive  against 
the  defendant,  it  has  not  that  effect  against  the  estate  or  those  bene- 
ficially interested  in  it.  Any  one  interested  in  the  estate  may  ap- 
pear in  the  court  having  in  charge  the  settlement  of  the  administra- 
tion account,  and  oppose  the  allowance  of  any  credit  claimed  for 
counsel  fees  paid,  on  the  ground  that  the  services  were  unnecessary, 
or  became  necessary  from  the  wrongful  act  or  neglect  of  the  repre- 
sentative, or  that  the  amount  paid  was  unreasonable.  The  rule  is, 
tliat  the  administrator  can  be  allowed  credit  only  for  counsel  fees 
which  he  has  actually  paid,  and  no  more  than  is  reasonable  compensa- 
tion for  the  services  rendered  to  the  estate,  no  matter  what  the  ad- 
ministrator has  actually  paid  or  contracted  to  pay;  and  the  burden 
is  on  him  to  prove  the  necessity  and  value  of  the  services."^-'* 

'""•Thomas  v.  Moore,  52  O.  S.  200;  Moore,  72  Cal.  335.     Administrator 

Woerner  Am.  Law  of  Adm.,  §  515;  can  not  pledge  assets  for  his  own 

Wait  V.  Holt,  58  N.  H.  467;   Wald-  obligations— attorney's  fees.  Bugher 

smith  V.  Waldsmith,  2  O.  156;  Tay-  v.  Wright,  22  W.  L.  B.  381.     As  to 

lor   V.   Mygatt,   26   Conn.   184;    Lus-  right    to   employ    counsel,   and    the 

comb  V.  Ballard,  5  Gray  403;   In  re  amount  of  fees  to  be  allowed,  see  In 
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§  287.  Care  required  of  executor  or  administrator. — Executors  and 
administrators,  in  the  performance  of. their  duties,  are  required  to 
exercise  such  care,  prudence  and  diligence  as  men  of  ordinary  pru- 
dence, care  and  diligence  exercise  in  like  matters  of  their  own.^-''  They 
are  held  to  no  greater  responsibility  than  that  which  is  imposed  upon 
any  agent  or  trustee.^'"^"  If  they  have  observed  these  injunctions  of 
the  law,  they  should  not  be  personally  held  for  losses;  they  will  not 
be  held  for  losses  happening  through  unforeseen  causes ;  and  they  may 
even  be  held  blameless  for  losses  resulting  from  their  ignorance  of  the 
law,  in  some  cases  where  they  have  exercised  proper  diligence  and 
precaution,  and  act  upon  the  advice  of  counsel. ^^^  It  can  not  always 
be  claimed  to  be  prudence  in  relying  upon  the  advice  of  counsel;  in 
some  instances  it  would,  particularly  when  such  advice  is  as  to  the 
advisability  of  bringing  or  defending  suits.^^^  But  the  mere  fact 
that  an  executor  or  administrator  relies  upon  advice  of  counsel  can 
not  1)6  regarded  as  adequate  excuse  where  his  conduct  is  nevertheless 
careless  and  imprudent.^"^ 

§  288.  Held  personally  liable  for  what  acts. — It  is  the  policy  of  the 
law  to  hold  executors  and  administrators  to  a  strict  performance  of 
their  trusts.  They  are  not  permitted  to  use  their  trusts  for  personal 
gain,  directly  or  indirectly.  An  executor  will  be  helfl  personally 
liable  for  bad  faith  in  the  sale  of  land  under  power  conferred  by  will, 
as,  where  he  sells  the  same  for  a  price  manifestly  less  than  the  real 
value,  he  being  held  personally  for  the  difference  between  the  inade- 
quate price  and  the  true  value  of  the  land.^^*  An  administrator  who 
employs  an  attorney  to  compromise  and  settle  claims  against  the  es- 
tate for  less  than  the  face  value,  and  appropriates  the  difference,  is 
personally  liable  for  such  difference.^^^  A  leasehold  interest  for  a 
term  of  years  passes  to  the  personal  representative,  and  as  such  can 

re  Wolfe,  4  0.  N.  P.  336,  7  0.  Dec.  Eure,  101  N.  C.  11,  9  Am.  St.  Rep. 

220.     For   what  services   attorney's  17,  and  note. 

fees  will  be  allowed,  preparing  in-        ""  In  re  Kohler,  15  Wash.  613,  55 

ventory,  etc.,  see  McAlpin's  Estate,  Am.  St.  Rep.  904. 

8  0.  Dec.  654,  38  W.  L.  B.  231.     A         "^  Miller  v.  Proctor,  20  0.  S.  442. 

suit  for  fees  can  not  be  maintained         "=  Pearson     v.     Gillenwaters,     99 

against  an  administrator  in  a  repre-  Tenn.  446,  63  Am.  St.  Rep.  844. 

sentative  capacity.     Hurd  v.  R.  Co.,         '^^  Doran  v.  Dazly,  5  N.  Dak.  167, 

4  0.  N.  P.  404,  6  0.  Dec.  545.  57  Am.  St.  Rep.  550. 

'-=•  Miller  v.  Proctor,  20  O.  S.  442;  "*  Brown  v.  Reed,  56  0.  S.  264. 

Cox  V.  John,  32  O.  S.  532;  Moore  v.         ^^^  Cox  v.  John.  32  0.  S.  532. 
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be  disposed  of  by  him  by  sale.  But  if  the  persoual  representative 
enter  the  possession  of  the  leasehold  premises,  a  personal  liability'  is 
incurred,  at  least  to  the  extent  of  profits  received  therefrom."®  If 
an  executor  or  administrator  in  good  faith  deposits  money  in  a  bank 
of  good  repute  to  the  trust  account,  he  ought  not  to  be  held  liable  for 
its  loss  in  consequence  of  the  failure  of  the  bank.^^" 

.^  289.  Liability  of  executor  or  administrator  for  torts. — There 
are  scarcely  any  decisions  upon  the  question  of  the  liability  of  ex- 
ecutors or  administrators  for  tortious  acts  committed  by  them  during 
the  administration  of  their  oflice.  By  the  application  of  the  gen- 
eral principles  found  enunciated  in  many  cases  where  unauthorized 
contractual  acts  have  Ijeen  performed  by  them  for  which  the  estate  is 
not,  but  they  are,  liable,  the  question  may  be  readily  solved.  When- 
ever an  act  is  performed  which  is  beyond  his  powers  or  authority,  the 
e:?tate  is  not  chargeable  for  the  consequences,  but  the  executor  or  ad- 
ministrator is  personally  liable  therefor.  So  it  has  been  held  that  a 
tortious  act  is  outside  his  powers,  and  an  estate  can  not  be  held  for  the 
false  representations  of  an  executor  i^^*^  and  that  an  estate  can  not 
be  charged  with  the  negligent  management  of  a  passenger  elevator 
in  an  office  building,  the  property  of  an  estate,  managed  and  con- 
trolled by  an  executor."® 

5.     Release  of  Sureties. 

Section  Sectiox 

290.  Sureties  on  bond  of  executor     292.     May  be  removed  from  trust  if 

or  administrator  may  be  re-  bond  not  given,  when, 

leased,  how.  293.     Executor  or  administrator  to 

291.  New    bond    may    be    required,  give  bond  to  indemnify  the 

when  —  Liability     of     prior  surety,  when, 

sureties.  294.     Unfaithful  administration  pre- 

sumed, when. 

'^Becker   v.    Walworth,    45    O.    S.  Eure,  101  N.  C.  11,  9  Am.  St.  Rep. 

169;    Taylor   Landlord   and   Tenant,  17;   In  re  Kohler's  Estate,  15  Wash. 

?§  434,  4G1;  Sutliff  v.  Atwood,  15  O.  613.  55  Am.  St.  Rep.  904. 

S.  186;  Jevens  v.  Harridge,  1  Saun-  '  "  Westfall    v.    Dungan,    14    O.    S. 

ders    1;    Tremeers    v.    Morrison,    1  276;    Dunlap  v.  Robinson,  12  O.  S. 

Ring.   (N.  C.)   89;   Howard  v.  Hein-  530. 

erschit,  16  Hun  177.  '"•'  Deschler  v.  Franklin,  20  O.  C.  C. 

'"  Norwood    V.    Harness,    98    Ind.  56.    See  extensive  note  on  this  sub- 

134,    49    Am.    Rep.    739;    People    v.  ject,  52  Am.  St.  Rep.  129. 
Faulkner,  107  N.  Y.  488;    Moore  v. 
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§  290.  Sureties  on  "bond  of  executor  or  administrator  may  be  re- 
leased, how. — Any  surety  of  an  executor  or  administrator^  or  the  ex- 
ecutor or  administrator  of  any  such  surety,  may,  at  any  time,  make 
application  to  the  proper  probate  court  to  be  released  from  the  bond 
of  such  executor  or  administrator  by  filing  his  written  request  there- 
for with  tlie  judge  of  the  court,  and  giving  at  least  five  days'  notice, 
in  writing,  to  the  executor  or  administrator.  If  the  court,  upon  the 
hearing,  is  of  the  opinion  there  is  good  reason,  therefor,  it  is  required 
to  release  the  surety,  and  the  death  of  a  surety  will  always  be  deemed 
good  cause;  and  if  such  executor  or  administrator  fail  to  give  new 
bond,  as  by  the  court  directed,  he  shall  be  removed  and  his  letters 
superseded;  but  the  original  surety  can  not  be  released  until  the 
executor  or  administrator  so  gives  bond,  and  the  original  sureties 
shall  be  liable  only  for  the  acts  of  the  executor  or  administrator  from 
the  time  of  the  execution  of  the  original  bond  to  the  filing  of  the 
second  Ijond;  and  the  costs  of  the  proceeding  must  be  paid  by  the 
surety  applying  to  be  released,  unless  it  appear  to  the  court  that  the 
administrator  or  executor  is  insolvent,  incompetent,  or  is  wasting  the 
assets  of  the  estate.^'*'"' 

While  the  provisions  of  the  statute  in  the  foregoing  paragraph  set 
forth  how  a  surety  upon  an  administrator's  or  executor's  bond  may 
be  released  from  liability  thereon,  upon  request  and  good  cause 
appearing,  by  order  of  the  probate  court,  the  order  of  the  court  in  so 
releasing  the  surety  upon  the  bond  will  not  be  efEectual  until  a  proper 
and  sufficient  new  bond  is  given.     The  order  or  judgment  of  the  pro- 

""R.  S.,  §  6204.  "An  executor  executor  to  the  estate  for  all  the 
gave  new  bond  as  required  by  the  assets  so  collected  and  converted  to 
probate  court,  on  the  motion  of  his  his  own  use.  The  sureties  on  an 
sureties  on  the  prior  bond  to  be  re-  administration  bond,  given  by  an 
lieved  under  this  section  (section  executor  who  has  been  removed,  are 
6204  of  the  Revised  Statutes).  Sub-  liable  thereon  to  the  administrator 
sequently  the  executor  was  removed  appointed  in  his  place  for  the  in- 
by  the  court,  and  an  administrator  debtedness  of  such  executor  to  the 
with  the  will  annexed  was  appointed  estate  for  assets  received  by  him 
in  his  place.  Prior  to  giving  the  and  converted  to  his  own  use;  and 
new  bond,  which  was  in  the  form  re-  a  recovery  may  be  had  therefor  by 
quired  by  section  5996  of  the  Re-  the  successor  in  a  suit  on  the  admin- 
vised  Statutes,  the  executor  had  col-  istration  bond."  Foster  v.  Wise,  46 
lected  and  converted  to  his  own  use  O.  S.  20,  approving  and  following 
all  the  assets  of  the  estate.  Held,  Slagle  v.  Entrekin,  44  0.  S.  637.  For 
that  the  sureties  on  the  new  bond  forms,  see  §§  839-843. 
are  liable  for  the  indebtedness  of  the 
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bate  court  in  so  releasing  and  discharging  the  surety  from  liability 
and  accepting  a  new  bond  in  the  place  of  the  old  may  be  set  aside 
and  vacated,  when  procured  by  fraud,  in  the  court  of  common  pleas."^ 

^  291.  New  bond  may  be  required,  when — Liability  of  prior  sure- 
ties.— Whenever  the  sureties  in  any  Ijoud  of  an  executor  or  adminis- 
trator are  insufficient,  the  court,  on  the  petition  of  any  person  inter- 
ested, and  after  notice  to  the  principal  in  the  bond,  may  require  a 
new  bond  to  be  given  with  two  or  more  sufficient  sureties;  and  when 
a  new  bond  is  required,  in  such  instance  the  sureties  in  the  prior  bond 
will,  nevertheless,  be  liable  for  all  the  breaches  of  the  conditions  com- 
mitted before  the  new  bond  is  approved  by  the  court,^*- 

In  construing  the  provisions  of  the  statute  embodied  in  the  fore- 
going paragraph  our  supreme  court  said: 

"This  last  section  (620G)  expressly  provides  that  the  sureties  in 
the  prior  bond  shall  be  liable  for  all  breaches  of  its  conditions  which 
occurred  before  the  approval  of  the  new  bond.  The  new  bond  is  not 
given  for  the  benefit  of  the  sureties  in  the  old  bond,  but  for  the  bene- 
fit of  the  estate.  Contribution  among  co-sureties  is  not  founded  u])on 
a  contract,  but  upon  the  equitable  principle  that  where  a  burden 
common  to  several  is  discharged  by  one  of  them,  the  others  neces- 
sarily sharing  in  the  benefits  of  the  discharge  should  share  in  the  bur- 
den also.  And  if  the  burden  is  common  the  equitable  principle  is 
equally  operative,  whether  the  burden  is  created  by  the  same  or  by 
different  instruments  executed  at  different  times. 

'*Tn  the  case  under  consideration  the  liability  of  the  sureties  on  the 
second  bond  had  accrued  before  the  third  bond  was  given.  The  en- 
tire burden  had  already  been  created  and  rested  upon  the  sureties 
who  had  executed  the  prior  bonds,  and  no  equitable  principle  is  ap- 
parent by  which  this  liability  should  be  shifted  in  whole  or  in  part 
to  the  sureties  in  the  new  bond.  As  between  these  two  sets  of  sureties, 
the  liability  of  the  former  should  be  regarded  as  primary  and  that  of 
the  latter  secondary,  rather  than  the  liability  resting  equally  on 
both."^" 

'"  Howenstine  v.  Sweet,  13  O.  C.  See  also  Russell  v.  Failor,  1  O.  S. 

C.   239,   7   Cir.   Dec.   498.     See   also  327;  Camp  v.  Bostwick,  20  O.  S.  337; 

Darst    V.    Phillips,    41    O.    S.    514;  Oldham   v.   Broom.   28   O.   S.   41;    4 

Coates  V.  Bank,  23  0.  S.  415;  R.  S..  Am.  &  Eng.  Encyc.  Law.  1;  Deering 

§§  5345,  5453.  v.  Earl  of  Winchelsea,  1  Cox  318; 

'"R.  S..  §§  6205.  6206.  Butler  v.  Birkey,  13  O.  S.  514. 

'"  Corrigan  v.  Foster,  51  O.  S.  225. 
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§  292.  May  be  removed  from  trust  if  bond  not  given,  when. — If, 
in  the  cases  specified  in  the  paragraphs  just  before  the  preceding  one, 
the  principal  does  not  give  the  new  bond  within  the  time  as  is  ordered 
by  the  court,  he  will  be  removed  from  his  trust,  and  some  other  per- 
son may  be  appointed  in  his  stead  as  the  circumstances  of  the  case 
may  require.^** 

§  293.  Executor  or  administrator  to  give  bond  to  indemnify  the 
surety,  when. — If  any  executor  or  administrator  waste  or  unfaithfully 
administer  the  estate,  the  court  granting  the  letters  may,  if  it  thinks 
fit,  on  the  application  of  any  surety  in  the  administration  bond,  order 
him  to  render  an  account,  and  to  execute  to  the  sureties  a  bond  of  in- 
demnity with  surety  or  sureties  approved  by  the  court.  Upon  neglect 
or  refusal  to  execute  such  bond  of  indemnity  within  the  time  ordered 
by  the  court,  it  may  remove  him  and  revoke  his  letters  testamentary 
or  letters  of  administration  and  appoint  another  administrator  in  his 
place.^*^ 

§294.  Unfaithful  administration  presumed,  when. — If  an  ex- 
ecutor or  administrator  unreasonably  delay  to  raise  money  by  col- 
lecting the  debts  and  effects  of  the  decedent,  or  by  selling  the  real 
estate,  if  necessary,  and  if  he  can  obtain  an  order  therefor,  or  neglects 
to  pay  what  he  has  in  his  hands,  and  if  in  consequence  of  this  delay 
or  neglect  the  estate  of  the  deceased  be  taken  in  execution  by  any  of 
his  creditors,  these  facts  will  be  deemed  an  unfaithful  administration 
in  any  such  administrator  or  executor,  and  he  will  be  liable  on  his 
administration  bond  for  all  damages  occasioned  thereby."^ 

6.     Suits  on  Bonds  of  Executors  and  Administrators. 

Section  Section 

295.  Duty  of  court  in  taking  bond.     299.     Sureties    not    liable    for    note 

296.  Irregularities  in  taking  bond  given  by  administrator. 

—Effect  upon  actions  there-     300.     Liability   for   profits   of   busi- 
on.  ness  carried  on  by  executor. 

297.  Fraud    in    obtaining    surety's     301.     Liability  of  sureties  for  debt 

name— Effect.  of  executor  to  estate. 

298.  Breach  of  conditions  of  bond—     302.    Who  may  sue,  and  when  suit 

Actions  thereon.  may  be  brought  on  bond  of 

executor  or  administrator. 

"^R.  S.,  §  6207.  ""R.  S.,  §  6209. 

"=R.  S.,  §  6208. 
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SECTION'  Section 

303.  Creditor  may  sue  on  adminis      307.     Bond  may  be  sued  on  in  what 

tration   bond,   when.  court. 

304.  Legatee  or  distributee  may  sue     308.     Claim  allowed  is  prima  facie 

on      administration      bond.  evidence     of     its     justice — 

■v\iien.  Such  claim  contested,  how. 

305.  Court  mayauthorize  suit  to  be     309.     Defense    in    suit   on    adminis- 

brought,  when.  tration   bond   for   not   filing 

306.  When  the  succeeding  adminis-  account — Costs. 

trator,  co-executor  or  co-ad- 
ministrator may  sue  on 
bond. 

§  295.  Duty  of  court  in  taking  bond. — As  administrators,  in  cases 
where  the  heirs  decline  and  request  the  appointment,  are  appointed 
with  but  little  formality,  the  person  to  be  appointed  ought  to  see  his 
bondsmen  before  the  appointment  and  l)e  sure  that  each  can  qualify. 
The  court  ought  to  exercise  the  greatest  care  not  only  in  preparing  the 
bond,  but  in  seeing  that  the  bondsmen  are  possessed  of  suflBcient 
property.  Special  care  is  required  in  the  preparation  of  the  bond, 
because  the  liability  of  the  sureties  can  not  be  extended  beyond  the 
terms  of  their  contract,  and  because  sureties  as  a  rule  do  not  pay 
their  obligations  if  there  is  any  technicality  by  which  they  can 
escape  liability.  This  ob.servation  was  suggested  to  the  waiter  by 
an  examination  of  a  large  number  of  cases  that  have  gone  to  the 
supreme  court  upon  the  question  of  the  liability  of  sureties  upon  the 
bonds  of  administrators,  executors,  guardians  and  trustees.  It  should 
be  the  duty  of  the  administrator  to  secure  good  bondsmen,  and  the 
duty  of  the  court  to  qualify  each  and  every  bondsman  under  oath 
before  accepting  him.  Guardians,  executors  and  administrators  are 
not  compelled  to  accept  the  office.  But  in  every  instance  in  which 
they  do  accept  they  ought  to  be  compelled  to  account  faithfully,  hon- 
estly and  regularly  to  a  performance  of  it,  and  in  no  way  can  they 
be  held  to  a  stricter  performance  of  all  the  duties  involved  in  the 
trusts  than  by  giving  good,  true  and  honest  bondsmen  who  have 
sufficient  property  to  make  good  their  obligation  under  the  bond. 

§  296.  Irregularities  in  taking  bond — Effect  upon  actions  there- 
on.— Some  interesting  questions  have  arisen  and  l)een  decided  with 
respect  to  the  effect  of  irregularities  in  taking  and  approving  bonds 
of  executors  and  administrators.  The  requirement  of  the  statute  is 
that  every  executor  (not  being  relieved  by  will)  and  administrator 
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shall,  before  entering  upon  the  execution  of  his  trust,  give  a  bond, 
with  two  or  more  sureties,  in  such  sum  as  the  court  may  order,  etc."'^ 
And  the  conditions  of  such  bonds  are  likewise  provided  for.  In  case 
of  any  error  or  irregularity  in  the  execution  of  such  bonds,  what  efEect 
will  it  have  upon  the  validity  thereof  ? 

Contracts  of  sureties  have  always  been  regarded  as  favorites  in  the 
law,  and  this  doctrine  has  been  applied  to  sureties  on  bonds.  In  an 
early  case,  McGovney  v.  State,^*^  it  was  held  that  an  executor's  bond, 
describing  the  testator  as  James  L.  Findley,  could  not  by  parol  evi- 
dence be  made  applicable  to  the  estate  of  Joseph  L.  Findley,  so  as  to 
authorize  an  action  thereon  against  the  sureties.  In  another  case, 
not  upon  an  executor's  or  administrator's  bond — State  v.  Medary^*^*^ 
— the  court  said:  "The  bond  speaks  for  itself,  and  the  law  is  that 
it  shall  so  speak,  and  that  the  liability  of  sureties  is  limited  to  the 
exact  letter  of  the  bond.  Sureties  stand  upon  the  Avords  of  the  bond, 
and  if  the  words  will  not  make  them  liable  nothing  can.  There  is 
no  construction,  no  equity,  against  sureties.  If  the  bond  can  not 
have  effect  according  to  its  exact  words,  the  law  does  not  authorize 
the  court  to  give  it  efEect  in  some  other  way,  in  order  that  it  may  pre- 
vail." This  principle  has  been  applied  in  other  and  later  cases,  to 
the  effect  that,  as  against  a  surety,  the  condition  in  the  bond  can  not 
be  varied  from  or  extended  beyond  its  plain  terms.^*''  But  in  quite 
a  recent  case  our  supreme  court  has  held  that  a  recognizance  executed 
by  a  surety,  which  by  mistake  fails  to  express  the  actual  agreement 
and  intention  of  the  parties,  may  be  reformed,  upon  parol  proof,  like 
other  written  instruments,  and  then  enforced  against  the  surety.^^*^ 
It  would  seem  that  this  doctrine  clearly  destroys  the  effect  of  the 
earlier  decisions,  although  the  court,  in  its  opinion  in  Neininger  v. 
State,  does  not  say  so.  The  recognizance  in  the  latter  case  merely 
made  a  mistake  in  the  name  of  one  of  the  parties,  as  was  the  case  in 
McGovney  v.  State,  supra.  The  authorities  seem  to  be  convincing 
that  a  reformation  of  a  bond  against  principal  and  surety  may  be  had 
as  of  other  written  instruments. ^^^     An  irregularity,  such  as  desig- 

"'R.  S.,  §§  5996,  6006.  State  v.  Cutting,  2  O.  S.  1;   Hall  v. 

"*20  0.  93.  Williamson,  9  0.  S.  17,  23,  24. 

"'a  17  o.  554,  565.  '"'  Neininger  v.  State,  50  O.  S.  394, 

""Myres   v.    Parker,    6    O.    S.    501  and  cases  cited  pp.  402,  403. 

(appeal  bond).    "Sureties  are  never  '^^  Cases  cited,  Neininger  v.  State, 

to   be   visited    with    penalties,    and  50  O.  S.  402,  403;  Pomeroy  Eq.  Jur., 

their   liability   is    never   to    be    ex-  §   866. 
tended  beyond  the  strict  letter,  etc. 
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Dating  one  as  an  administrator  de  honis  nan,  instead  of  an  adminis- 
trator tie  bonis  tion  with  the  will  annexed,  was  held  to  be  immaterial 
60  as  to  effect  the  liability  of  sureties  on  the  bond."-  An  executor's 
bond  is  good  even  if,  in  addition  to  the  statutory  form,  there  is  a  pro- 
vision in  it  requiring  the  executor  to  pay  the  legacies  provided  in 
the  will  and  the  debts  of  the  testator."^ 

Failure  on  the  part  of  the  administrator  to  give  a  bond  does  not 
per  sc  invalidate  the  appointment.  A  judgment  entered  against  an 
administrator  can  not  be  vacated  because  of  the  fact  that  at  the  time 
of  the  appointment  no  bond  was  given.^^*  A  bond  given  with  only  one 
surety  does  not  affect  the  right  to  recover  thereon.  The  appointment 
and  failure  to  revoke  the  letters  operate  to  cure  this  defect.  A  bond 
with  a  single  suret}'  is  voidable,  but  not  void,  and  it  can  not  be  collat- 
erally impeached.^^^ 

§  297.  Fraud  in  obtaining  surety's  name — Effect. — A  surety  can 
not  avoid  his  liability  by  showing  that  his  signature  to  the  bond  was 
obtained  or  procured  by  fraud  of  one  of  his  co-obligors,  without  any 
participation  on  the  part  of  the  obligee.^'®  Xor  will  the  sureties  be 
discharged  from  liability  by  fraud  of  the  executor  in  procuring  their 
execution  of  the  bond,  where  the  beneficiaries  of  the  estate,  in  whose 
interest  the  liability  is  sought  to  be  enforced,  are  themselves  inno- 
cent of  the  fraud.^°^ 

§  298.  Breach  of  conditions  of  bond — Actions  thereon. — So  far  as 
concerns  the  first  condition  of  the  bond  as  to  the  inventory,  a  way 
is  provided  to  enforce  compliance  therewith  by  proceedings  in  con- 

^"  Newberger  v.  Finney,  17  0.  C.  of  the  proceeding."     Mitchell  v.  Al- 

C.  215,  9  O.  Cir.  D.  720.  bright,  20  W.  L.  B.  101;   Bloom  v. 

"^Gandolfo   v.    Walker,    15    0.    S.  Burdick,  1  Hill  (N.  Y.)  130,  37  Am. 

251.  Dec.  299.    See  also  Peebles  v.  Watts, 

^"Mitchell  V.  Albright,  20  W.  L.  B.  9  Dana  102,  33  Am.  Dec.  531;  Mum- 

101,  Philips,  J.,  said:  "In  New  York  ford  v.  Hall,  25  Minn.  347;  Schouler 

an  attempt  was  made  to  deraign  title  on  Exr.  142;   Slagle  v.  Entrekin,  44 

obtained  for  an  administrator's  sale  O.   S.   637;    Martin   v.   Falconer,   23 

by  taking  his  qualifications.     There  W.  L.  B.  333. 

was  but  one  surety  to  his  bond,  the  '"Slagle  v.  Entrekin,  44  O.  S.  637; 

statute  requiring  two  or  more.     It  Luce  v.  Treasurer,  W.  655;  Gutridge 

was  held  that  as  the  surrogate  had  v.  Vanatta,  27  O.  S.  369. 

jurisdiction    and    authority    to    ap-  '"'  Bigelow  v.  Comegys,  5  O.  S.  256. 

point,  the  omission  to  take  a  proper  '"  McGaughey  v.  Jacoby,  54  0.  S. 

bond  did  not  go  to  the  foundation  487. 
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tempt.^^*^  And  so  as  to  the  filing  of  the  account  by  the  administra- 
tor or  execntor.  The  only  condition  of  which  a  breach  is  likely  to 
occur  is  that  requiring  payment  of  any  balance  found  in  the  hands 
of  the  executor  or  administrator  upon  the  settlement  of  his  accounts 
to  such  persons  as  the  court  or  the  law  directs.^^®  And  it  has  been 
held  that  the  finding  of  the  court  upon  settlement  of  an  amount  due, 
in  the  absence  of  fraud  or  collusion,  is  forever  binding,  not  only  upon 
the  administrator,  but  also  upon  his  sureties,  if  an  appeal  has  not  been 
taken  or  it  has  not  been  reversed  on  error.^®°  Failure  on  the  part  of 
an  administrator  to  pay  to  his  successor  the  amount  found  due  from 
him  to  the  estate  upon  the  settlement  of  his  account  is  a  breach  of  the 
condition  in  the  bond  requiring  him  to  "administer  according  to 
law."^«i 

§  299.    Sureties  not  liable  for  note  given  by  administrator. — It  is 

the  policy  of  the  law  in  the  administration  of  estates  to  hold  an  ad- 
ministrator rigidly  within  the  express  authority  of  the  law  in  the 
administration  of  his  trust.  This  rigid  enforcement  of  the  law  in 
respect  of  the  administration  of  an  administrator's  trust  is  due  in 
part  to  the  rights  of  the  sureties  on  his  bond.  If  an  administrator, 
in  the  administration  of  his  trust,  should  undertake  to  give  a  nego- 
tiable promissory  note,  as  an  administrator,  this  would  be  a  de- 
parture from  his  authority  and  would  not  only  relieve  the  estate,  but 
also  his  sureties  from  any  liability  on  their  bond  on  account  of  such 
departure  from  his  authority.^^- 

§  300.    Liability  for  profits  of  business  carried  on  by  executor. — 

An  executor  who  carries  on  a  business  under  authority  in  a  will  is 
bound  to  account  for  the  profits  of  the  business  during  the  time  it 


R.  S.,  §  6048.  ^"Curtis  v.  National  Bank,  39  O. 

R.  S.,  §  6006.  S.  579;   LucM  v.  Behrens,  28  O.  S. 

240;  King  v.  Thorn,  1  Term  (D.  & 
E.)  489;  Cornthwaite  v.  First  Na- 
tional Bank,  57  Ind.  268;  Ritten- 
house  V.  Ammerman,  64  Mo.  197; 
Christian  v.  Morris,  50  Ala.  585; 
Kessler  v.  Hall,  64  N.  C.  60;  Gregory 


^•^  Slagle  v.  Entrekin,  44  0.  S.  637 
Casoni  v.  Jerome,  58  N.  Y.  321 
Braiden  v.  Mercer,  44  0.  S.  339 
Shroyer  v.  Richmond,  16  O.  S.  455 
Wehrle  v.  Wehrle,  39  0.  S.  365 
Gandolfo  v.  Walker,  15   O.  S.  251 


Gardner  v.  Ashbrook,  34  W.  L.  B.  v.   Leigh,   33   Texas   813;    Ferrin  v. 

287,  298.  Myrick,    41    N.    Y.    315;    Austin    v. 

"^  Slagle  v.  Entrekin,  44  O.  S.  637.  Munro,  47  N.  Y.  360. 
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was  being  conducted  by  him,  and  these  profits  are  assets  which  come 
within  the  statutory  form  conditioned  for  the  executors  "administer- 
ing'' the  estate,  '•aucording  to  law  and  will/'  and  if  the  executor 
squander  these  profits  his  bondsmen  will  be  liable  in  an  action  to  re- 
cover the  same  by  those  who  are  entitled  thereto.  Upon  settlement 
by  an  executor  under  a  will  of  this  kind,  if  the  court  simply  order 
that  such  profits  be  paid  over,  the  order  implies  and  is  equivalent  to 
a  finding  of  the  amount  due.  This  is  upon  the  theory  that  the  court 
will  not  be  presumed  to  make  an  order  for  the  payment  of  money 
without  first  ascertaining  and  determining  that  the  amount  ordered 
to  be  paid  over  is  due;  and  upon  the  further  theory  that  an  order  of 
this  kind  is  equivalent  to  an  order  for  general  distribution,  which 
can  not  be  inquired  into  collaterally  as  to  what  evidence  the  order 
was  founded  upon.^*^ 

§  301.    Liability  of  sureties  for  debt  of  executor  to  estate. — The 

old  rule  that  the  appointmeut  of  any  one  a.-;  executor  oj^erates  to  dis- 


^•^  Gandolfo  v.  Walker,  15  O.  S.  251. 
In  discussing  the  question  whether 
profits  made  by  an  executor  while 
conducting  the  business  of  the  testa- 
tor's estate  are  part  of  the  assets  of 
the  estate,  Welch,  J.,  said:  "It  is 
very  difficult,  in  many  cases,  to  draw 
the  line  between  assets  and  trusts, 
where  the  executor  sustains  at  once 
the  character  of  executor  and  trus- 
tee. The  books  furnish  numerous 
cases  of  the  kind,  and  the  authori- 
ties are  to  some  extent  conflicting. 
Perhaps  no  inflexible  rule  can  be 
laid  down  to  show,  with  certainty, 
where  the  estate  ends  and  the 
separate  trusts  begin.  Every  case 
must  necessarily  depend  more  or 
less  on  its  own  peculiar  circum- 
stances. And  yet,  we  are  not  wholly 
.without  rules  and  guides  on  the  sub- 
ject; and  it  seems  to  us  that  they 
unmistakably  show  that  these 
funds  are  to  be  regarded  as  part  of 
the  assets  of  the  estate.  In  Shep- 
pard's  Touchstone,  496,  it  is  said 
that  whatever  comes  to  an  executor 


'in  lieu  of  the  testator's  property,' 
or  "by  reason  of  his  'right  of  execu- 
torship,' shall  be  assets  in  his  hands. 
The  profits  of  a  trade  or  business, 
carried  on  or  continued  by  the  exec- 
utor, in  pursuance  of  the  will,  have 
always  been  held  to  be  within  this 
definition.  In  2  Williams  on  Ex- 
ecutors (1498),  the  author  says: 
'Whether  the  executor  takes  upon 
himself  to  carry  on  the  trade,  or 
does  so  in  pursuance  of  the  pro- 
vision in  articles  of  partnership  en- 
tered into  by  the  deceased,  or  by  the 
direction  of  the  testator,  contained 
in  his  will,  or  under  the  direction 
of  the  court  of  chancery,  the  profits 
of  such  trade  shall  be  assets  for 
which  he  shall  be  accountable.' " 
Gandolfo  v.  Walker,  15  O.  S.  251. 
citing  Gibblett  v.  Read,  9  Mod.  459; 
Pitt  v.  Pitt,  2  Cas.  temp.  Lee  222; 
Williams  Exr.  1668;  Palmer  v. 
Mitchell.  2  M.  &  K.  672;  Willett  v. 
Blanford,  1  Hare  253;  Cook  v.  Col- 
lingridge,  Jacob  607. 
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charge  all  debts  due  from  the  person  so  appointed  executor  to  the 
testator  never  obtained  in  this  state,  and  the  appointment  of  an  ad- 
ministrator does  not  discharge  a  debt  due  from  the  administrator  to 
the  estate.  And  a  note  due  from  the  administrator  to  the  estate  he 
represents,  immediately  upon  his  appointment,  by  operation  of  the 
law,  is  conyerted  into  assets  of  the  estate.  From  this  it  follows  that 
the  sureties  upon  the  administration  bond  are  liable  for  the  debt  of 
the  administrator,  due  to  the  decedent,  regardless  of  the  solvency  or 
insolvency  of  the  administrator.^''* 

§  302.  Who  may  sue,  and  when  suit  may  be  brought  on  bond  of 
executor  or  administrator. — Several  statutes  cover  the  matter  of  in- 
stituting suits  on  bonds  of  executors  and  administrators,  prescribing 
who  may  maintain  such  suits  and  under  what  conditions.  One  stat- 
ute^''^  authorizes  a  creditor  to  bring  suit  upon  his  claim ;  another  sec- 
tion^^*'  authorizes  a  legatee,  widow  or  other  distributee  to  bring  suit 
for  the  recovery  of  their  share  of  the  personal  estate.  In  each  of 
these  cases  the  creditor  can  not  maintain  his  action  until  his  claim 
has  been  admitted  to  be  just  or  been  allowed,  or  been  ascertained  by 
judgment  or  by  an  order  of  distribution;  nor  can  the  legatee,  until 
after  he  shall  be  entitled  to  the  payment  of  his  legacy,  nor  the  widow, 
or  other  distributee,  until  after  an  order  of  court  ascertaining  the 
amount  due,  maintain  an  action  upon  the  bond.  This  confines  ac- 
tions merely  to  such  as  are  for  the  recovery  of  claims,  legacies  and 
distributive  shares  in  personal  estate,  when  they  have  been  allowed, 
entitled  and  ordered  respectively.  When  an  executor  or  administrator 
has  failed  to  perform  his  duty  in  any  other  particular  than  failing  to 
pay  creditor's  claims,  legacies  and  shares  in  personal  estate,  the  pro- 
bate court  may  authorize  any  creditor,  next  of  kin,  legatee  or  other 
person  aggrieved  by  such  maladministration,  to  bring  suit  on  the 

bond.i" 

• 

§  303.  Creditors  may  sue  on  administration  bond,  when. — After 
a  creditor  is  entitled  by  law  to  the  payment  of  his  debt  from  the  ex- 
ecutors or  administrators,  and  the  amount  of  the  claim  has  either 

^"Perkins  v.  Scott,  9  O.  C.  C.  207;  ""R.  S.,  §  6210. 
Stevens  v.  Gaylord,  11  Mass.  265;  ''^R.  S.,  §  6211. 
Tracy  v.  Card,  2  O.  S.  447;  Bigelow  "^  R.  S.,  §  6212. 
V.   Bigelow,   4   O.   148;    Winship  v.  - 

Bass,  12  Mass.  199.  ; 
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been  admitted  to  Ix^  just  or  allowed  by  tbem,  or  has  been  ascertained 
by  judgment  or  award  against  them,  or  by  an  order  of  distribution, 
the  bond  given  by  them  for  the  discharge  of  their  trust  may  be  put 
in  suit  by  such  creditor,  if  the  executors  or  administrators  neglect,  on 
demand  made  by  such  creditor,  to  pay  such  claim."* 

The  remedy  set  forth  in  the  preceding  paragraph  is  not  exclusive, 
but  is  cumulative.  In  other  words,  the  party  complaining  is  not 
obliged  to  sue  upon  the  bond,  but  he  can  bring  an  action  against  the 
administrator  or  executor;  and  if,  in  such  action,  a  judgment  is  ob- 
tained, an  execution  may  be  issued  thereon  against  the  assets  of  the 
estate.""  The  language  of  the  statute  is,  "if  the  executors  or  ad- 
ministrators neglect,  upon  demand  made  by  such  creditor,  to  pay 
such  claim."  It  is  therefore  necessary  that  a  demand  be  made  or  an 
excuse  be  given  for  omission  to  make  the  demand.  A  petition  upon 
a  bond  under  this  statute  should  allege  that  a  demand  was  made, 
because  the  demand  is  an  essential  element  of  the  right  of  an  action 
against  the  sureties  on  the  bond.^^° 

§  304.  Legatee  or  distributee  may  sue  on  administration  bond, 
when. — A  <uit  may  also  be  brought  by  a  legatee  upon  the  executor's 
or  administrators  bond  after  he  shall  be  entitled  to  the  payment  of 
his  legacy,  and  by  the  widow  or  other  distributee  to  recover  his  or  her 
share  of  the  personal  estate  after  an  order  of  the  court,  ascertaining 
the  amount  due  to  him  or  her,  if  the  executor  or  administrator 
neglects  to  pay  the  same  when  demanded.^'^  The  statute  so  pro- 
viding that  an  order  of  court  must  first  be  made,  it  follows  that  it  is 
essential  that  the  probate  court  must  first  have  found  the  amount 
due  each  legatee  or  distributee,  or  the  amount  due  the  estate.  If  the 
executor  or  administrator  has  not  filed  his  account,  suit  may  be 
brought  under  the  next  section^'-  by  leave  of  court.  In  Dawson  v. 
Dawson"*  it  was  held  that  an  action  for  breaches  of  a  bond  for  failure 
to  return  an  inventory,  and  for  waging  and  converting  the  assets  to 
his  own  use,  should  be  for  the  Ijciicfit  of  the  estate,  and  not  for  the 

'"R.  S.,  §  6210.  for,  run  against  the  goods  and  the 

'"Thomas  v.  Chamberlain,  39  O.  estates    of    the    deceased    in    their 

S.  112.    See  also  R.  S.,  §  6107.  which  hands. 

provides  that  all  executions  against  ''"  Woodson  v.  State,  17  O.  161. 

the   executor   or   administrator   for  "'  R.  S.,  §  6211. 

debts  due  from  the  decedent's  share,  '"  R.  S.,  §  6212. 

except  in  cases  otherwise  provided  '"  25  O.  S.  443. 
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benefit  of  a  particular  legatee  or  distributee.  In  an  action  by  a  dis- 
trilnitee  of  an  estate  against  one  of  the  sureties  on  the  bond  of  the  ad- 
ministrator, the  surety  has  a  right,  l)y  way  of  a  counter-claim,  to  set 
up  as  a  defense  thereto  an  amount  contained  in  a  judgment  from  such 
distributee  as  one  of  the  distributees  of  the  estate  of  the  co-surety  on 
the  bond."^ 

§  305.  Court  may  authorize  suit  to  be  brought,  when. — When  it 
appears  to  the  probate  court,  upon  the  representation  of  any  person 
interested  in  the  estate  of  any  deceased  testator  or  intestate,  that  the 
executor  or  administrator  has  failed  to  perform  his  duty  in  any 
particular  than  these  above  specified  in  the  two  preceding  sections, 
the  court  may  authorize  any  creditor,  next  of  kin,  legatee,  or  other 
person  aggrieved  by  such  maladministration  to  bring  a  suit  upon  the 
bond.^'^ 

Under  the  statute  embodied  in  the  foregoing  paragraph  it  is  imma- 
terial in  the  case  that  the  probate  court  has  not,  before  the  commence- 
ment of  the  action,  found  the  amount  due  as  legatee  under  the  will. 
But  such  finding  before  the  suit  is  necessary  under  sections  6210 
and  6211,  which  provided  for  actions  on  behalf  and  for  the  sole  benefit 
of  the  plaintiff.^'^'*  N"or  does  the  action  under  section  6212  have  to 
be  brought  in  the  name  of  the  state,  which  is  usually  the  payee  of  the 
bond,  but  it  is  better,  perhaps,  to  bring  the  action  in  the  name  of  the 
state.i" 

^■*  Fisher  v.  Cassidy,  49  O.  S.  421.  bond  is  filed,  either  in  the  mode  di- 

"^R.   S.,   §   6212.    For  a  construe-  rected  by  the  act  entitled.  'An  act 

tion  of  sections  6210,  6211  and  6212,  pointing  out  the  manner  in  which 

formerly  182,  183  and  184,  see  note  suits    may    be    prosecuted    on    the 

to  Dawson  v.  Dawson,  25  O.  S.  443,  bonds   of   executors,   administrators 

this  section.  and  officers,  or  it  niay  be  procured 

"« Mighton  v.  Dawson,  38  O.  S.  650.  by  a  bill  in  chancery  in  the  name  of 

^■'  Mighton  v.  Dawson,  38  O.  S.  650.  the    person    entitled    to    the   action, 

It  was  said  by  the  court  in  this  last  and  section  186   (now  part  of  6215) 

case:  "The  plaintiff  seeks  to  defend  provides     that     if     the     action     be 

her  action,  and  the  judgment  of  the  brought  for  any  other  breach  of  the 

court  of   common   pleas   under   sec-  condition  of  the  bond  they  neglect 

tion  184  (6212),  e*  seg.,  of  the  act  of  to    pay    a    creditor,    legatee,    widow 

March  23,  1840,  'To  provide  for  the  or   distributee   as    provided    in   sec-' 

settlement  of  the  estate  of  deceased  tion  182,  183    (6210  and  6211),  exe- 

persons.'    Section  185   (now  part  of  cution  may  be  ordered  in  the  name 

6215)    directs  that  suits  authorized  of  the  state,   for  the  full  value  of 

under  section   184    (6212)    shall   be  the    estate    of    the    deceased    that 

brought  in  the  court  in  which  the  should  have  come  into  the  hands  of 
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^  306.  When  the  succeeding-  administrator,  co-executor  or  co- 
administrator may  sue  on  bond. — In  all  cases  when  the  power  of  an 
executor  or  administrator  ceases  by  death,  removal,  resignation,  or  in 
any  other  manner  shall  have  heretofore  ceased,  any  succeeding  admin- 
istrator or  co-executor  or  co-administrator  may  maintain  an  action 
on  the  bond  of  such  executor  or  administrator  whose  powers  have 
ceased,  against  any  of  the  obligors  thereof,  or  their  legal  representa- 
tives, for  any  breach  of  the  conditions  of  the  bond.^"  The  remedy 
by  an  administrator  de  bonis  non  for  the  recovery  of  the  balance 


the  executor  or  administrator,  and 
for  which  they  shall  not  satisfac- 
torily account.  Section  187  (now 
part  of  6215),  provides  that  all 
moneys  made  on  such  execution 
shall  be  paid  over  to  the  rightful 
executor  or  administrator,  other 
than  the  executor  or  administrator 
sued,  and  shall  be  assets  to  be  ad- 
ministered according  to  law.  On  the 
other  side  and  in  support  of  the 
judgment  of  the  district  court,  it  is 
claimed  that  the  section  of  the  exe- 
cutor's and  administrator's  act 
above  referred  to,  and  the  action 
thereby  authorized,  have  been  super- 
seded by  subsequent  legislation.  The 
subsequent  legislation  referred  to  is 
a  creation  of  the  probate  court  by 
a  constitutional  provision,  and  the 
transfer  to  it  from  the  court  of  com- 
mon pleas  of  probate  jurisdiction, 
whereby  the  probate  court  became 
invested  with  exclusive  power  to 
grant  and  revoke  letters  testamen- 
tary and  of  administration,  and  to 
direct  and  control  and  compel  the 
conduct  and  secure  the  accounts  of 
executors  and  administrators,  and 
to  order  a  distribution  of  the  assets. 
Act  of  March  14,  1853;  also  section 
25  of  the  civil  code  of  1852,  provid- 
ing that  'every  action  must  be  prose- 
cuted in  the  name  of  the  real  party 
In  interest,  except  as  otherwise  pro- 


vided in  section  27;'  and  also  sec- 
tion 566  of  the  code  in  relation  to 
action  on  official  securities  substi- 
tuted for  the  act  referred  to  in  sec- 
tion 185  of  the  administration  act 
has  pointed  out  the  manner  in  which 
suits  may  be  prosecuted  on  the 
bonds  of  executors,  administrators 
and  officers,  which  was  repealed  at 
the  same  time  by  lilic  20  of  the  code. 
This  section  provides  only  for  ac- 
tion on  officer's  bond  for  the  bene- 
fit of  the  plaintiff,  differing  widely 
from  the  action  under  review. 
Clearly,  the  provisions  of  the  exec- 
utor's and  administrator's  act  re- 
lied upon  by  plaintiff  have  not  been 
expressly  repealed;  and  it  is  also 
clear  that  no  similar  remedy  for 
the  benefit  of  the  estate  has  been 
provided  by  subsequent  legislation; 
therefore,  it  can  not  be  said  that 
they  have  been  repealed  by  neces- 
sary implication.  Indeed,  section 
184  was  re-enacted  as  section  6212  of 
the  Revised  Statutes,  and  no  one 
will  assume  that  any  other  remedy 
given  by  law  upon  the  bond  of  an 
executor  or  administrator,  was 
thereby  taken  away  on  the  ground 
of  Inconsistency.  This  view  of  the 
case  is  entirely  consistent  with  the 
case  of  Dawson  v.  Dawson,  25  O.  S. 
443." 

'•'R.  S..  §  6214. 
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found  due  the  estate  by  the  former  deceased  administrator  is  on  his 
bond,  and  not  against  his  personal  representative."" 

§  307.  Bond  may  be  sued  on  in  what  court. — An  action  on  the 
bond  may  be  brought  in  the  court  of  common  pleas  or  superior  court 
of  the  county  in  which  it  was  given,  for  the  particular  relief  only  to 
which  the  plaintiff  is  entitled,  or  it  may  be  framed,  either  in  the  peti- 
tion or  in  any  cross-petition  filed  in  the  case,  with  a  view  to  a  settle- 
ment of  all  matters  for  which  the  principal  in  the  bond  is  account- 
able, and  any  heirs,  devisees,  legatees,  widow  and  next  of  kin,  or 
others,  who  may  be  liable  on  account  of  the  assets  having  come  into 
their  hands,  or  who  may  otherwise  be  proper  or  necessary  parties,  may 
be  made  defendants ;  and  when  the  action  is  framed  for  that  purpose 
and  the  necessary  parties  are  before  the  court,  the  court  may  adjust 
and  settle  the  estate  in  whole  or  in  part,  rendering  all  judgments 
required,  and  may  award  costs  as  may  be  proper.^^" 

A  justice  of  the  peace  has  no  jurisdiction  to  entertain  a  suit  on  the 
bond  of  an  administrator.^®^ 

§  308.  Claim  allowed  is  prima  facie  evidence  of  its  justice— Such 
claim  contested,  how. — When  suit  is  brought  upon  the  administra- 
tion bond  by  a  creditor  whose  claim  has  been  allowed  or  admitted 
by  the  executor  or  administrator,  such  allowance  or  admission  is  prima 
facie  evidence  only  of  the  validity  and  justice  of  the  claim;  and 
the  executor  or  administrator,  or  other  defendants,  may,  in  a  suit 
upon  the  administration  bond,  contest  the  same,  and  the  court  may 
determine  by  the  verdict  of  the  jury,  if  either  party  require  it,  the 
amount  or  justice  of  the  claim;  and  if  neither  party  require  a  jury, 
the  court  must,  by  reference  to  a  master  or  otherwise,  decide  upon 
the  claim.^®^ 

§  309.  Defense  in  suit  on  administration  bond  for  not  filing  ac- 
count—Costs.— In  all  actions  on  any  bond  of  an  administrator  or 
executor,  for  a  breach  thereof  by  not  filing  his  final  account  at  the 
time  required  by  law,  or  by  order  of  the  court,  the  defendant  may 
aver  and  give  in  evidence  any  facts  tending  to  show  that  the  breach 

"°  Curtis  V.  Lynch,  19  0.  S.  392.  "'  Hackworth  v.  Robinson,  31  0.  S. 

''"R.  S.,  §  6215.     Not  in  the  pro-  655. 

bate  court.     Dawson  v.  Dawson,  25  ^^  R.  S.,  §  6216. 
0.  S.  443. 
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(lid  not  occur  by  reason  of  neglect  or  unroasoniible  delay  of  the  ad- 
ministrator or  executor  to  settle  the  estate  or  file  the  account;  and 
if  the  defendant  makes  good  his  defense,  he  can  recover  of  the  i)laintitf 
his  costs;  and  in  no  case  brought  for  such  breach  can  the  plaintiff 
recover  more  costs  than  damages.^" 

>"R.  S.,  §  G213. 


CHAPTER  X. 


TESTAMENTAKY    TRUSTEES. 


Section 

310.  Testamentary  trustees. 

311.  The  care  and  skill  required  of 

a  trustee. 

312.  Duty    as    to    depositing    trust 

funds  in  a  bank. 

313.  Liability  of  co-trustees. 

314.  How  appointed — May  be  exe- 

cutor and  trustee  also. 

315.  Sepai'ate  bonds  required  when 

executor  is  also  trustee. 

316.  Trust  estate  can  not  be  man- 

aged   by    trustee    to    profit 
therefrom. 

317.  At  common  law  can  acquire  no 

interest  in  the  trvist. 

318.  Can  not  use  trust  estate. 

319.  Bond  of  trustee — Not  required, 

when. 

320.  Bond    required    as    to    trusts 

heretofore  created  by  will. 

321.  Trustee  removed  on  failure  to 

give  bond,  when. 


Section 

322.  Separate  bond  fi'om  each  trus- 

tee, or  joint  bond. 

323.  Surviving  trustee  may  execute 

trust,  when. 

324.  Probate  judge  may  appoint  a 

person   to   execute   a   trust, 
when. 
32.5.     Trusts  created  by  will  may  be 
executed,  how. 

326.  Same  continued — Bond  in  such 

case. 

327.  Same  continued — Such  trustee 

may  execute  the  trust,  how. 

328.  Same       continued  —  Probate 

court  may  appoint  a  trustee 
under  a  foreign  will,  when. 

329.  Bond  of  trustee — When  acting 

under      agreement      among 
heirs,  liable,  how. 

330.  Trustee  may  ask  the  court  of 

common    pleas    to    construe 
will. 


§  310.  Testamentary  trustees. — The  rights,  powers  and  duties  of 
testamentar}^  trustees  is  a  broad  and  difficult  subject  of  the  law.  A 
general  treatment  of  the  subject  as  substantive  law  will  not  be  at- 
tempted in  this  chapter.  The  legislature  by  statute  has  seen  fit  to 
regulate  and  control  certain  questions  connected  with  the  giving  of 
bonds  of  such  trustees,  their  appointment,  and  certain  questions  aris- 
ing under  trusts  created  by  a  foreign  will.  These  statutes  and  the 
decisions  thereunder  will  be  treated  in  the  following  sections. 

§  311.  The  care  and  skill  required  of  a  trustee. — The  care,  dili- 
gence and  prudence  required  of  a  trustee  in  the  management  of  the 

(233) 
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trust  seem  to  be  such  prudence,  care  and  diligence  in  the  manage- 
ment of  the  trust  estate  as  men  of  ordinary  diligence  would  exercise 
in  like  matters  of  their  own.^ 

It  has  been  said  that  "the  maxim  that  every  person  is  presumed  to 
know  the  law  is  not  applicable  to  trustees ;  on  the  contrary,  they  may 
be  exonerated  from  losses  resulting  from  their  ignorance  of  the  law 
in  cases  where  they  exercise  proper  diligence  and  precaution  and  act 
upon  the  advice  of  counsel."-  While  the  law  holds  every  trustee  to 
strict  account  in  all  matters  connected  with  his  trust,  yet  it  has  ever 
been  the  policy  of  law  not  to  discourage  good  and  prudent  men  from 
accepting  a  trust  by  dealing  with  them  too  rigorously.^  While  a 
trustee  may  not  be  held  liable  for  an  honest  mistake,  yet  even  this 
proposition  has  its  limitations.  Where  the  duty  of  a  trustee  is  so 
plain  that  a  man  of  ordinary  intelligence  could  not  mistake  it,  he 
will  be  responsible  if,  having  that  intelligence,  he  does  not  use  it.  If 
he  has  doubts  as  to  his  duty  in  any  line  of  his  conduct,  it  devolves 
upon  him  to  verify  the  doubt.* 

§  312.  Duty  as  to  depositing  trust  funds  in  a  bank. — In  selecting 
a  bank  in  which  to  deposit  trust  funds  a  trustee,,  whether  a  testa- 
mentary trustee  or  otherwise,  should  exercise  good  faith.  Such  funds 
should  not  be  mingled  with  his  private  funds  nor  with  other 
trust  funds.  It  should  be  deposited  in  .the  bank  of  a  reputable 
banking  company  and  in  his  name  as  trustee.  Should  a  trustee  de- 
posit trust  moneys  in  a  reputable  bank  to  his  credit  as  trustee,  using 
in  connection  therewith  the  intelligence  which  men  ordinarily  do  in 
their  own  affairs,  he  will  not  be  liable  if  the  bank  fails."^ 

^  Miller  v.  Proctor,  20  O.  S.  442.  dulgence:    "If   there    was   no    mala 
'  Miller  v.   Proctor,  20  O.   S.  442.  fides,  nothing  willful  in  the  conduct 
Good  faith  and  reasonable  diligence  of  the  trustee,  the  court  will  always 
constitute  in  brief  the  measure  of  a  favor  him."    Knight  v.  Earl  of  Ply- 
trustee's  obligation.     The  court  al-  mouth,  3  Atk.  480. 
ways    treated    a    trustee    acting    in         '  Nyce  v.  Horwitz,  20  W.  L.  B.  276. 
good    faith   with   great   tenderness.         *  Gilbert  v.  Sutliff,  3  O.  S.  129. 
Nyce  v.  Horwitz,  20  W.  L.  B.  276.         '  Odd  Fellows,  etc.,  v.  Person,  3  0. 
This  court  has  always  treated  trus-  C.    C.    84;     Perry    Trusts,    §    443; 
tees  acting  in  good  faith  with  great  Pom.  Eq.  Jur.,  §  1067,  et  seq.  And  so 
tenderness.     By  Chancellor  Kent  in  of  an  administrator.    McLean  v.  Mc- 
Thompson   v.   Brown,   4   Johns.   Ch.  Gregor,  1  C.  S.  C.  R.  327.     See  also 
619.    It  was  said  by  Lord  Hardwick,  Shaw  v.  Bauman,  34  O.  S.  25. 
in  assigning  as  a  reason  for  this  in- 
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§  313.  Liability  of  co-trustees. — It  is  a  general  rule,  as  above 
stated,  that  reasonable  diligence  is  required  of  trustees  in  respect  of 
the  trust  property.  Where  there  are  co-trustees  or  a  joint  trust,  due 
caution  and  vigilance  are  required  of  each  in  respect  of  the  acts  of  the 
others.  Where  co-trustees  turn  over  the  trust  to  one  of  their  number 
without  requiring  a  bond  from  him,  keeping  no  account  from  him 
or  not  demanding  a  settlement  from  him  for  a  long  period  of  time,  the 
remaining  trustees  will  be  liable  for  his  defalcations;  even  though 
the  co-trustees  are  guilty  of  no  willful  misconduct  or  wrong,  they  will 
be  liable  for  such  defalcations.*'  But  co-trustees  of  a  charity  will  not 
be  liable  for  the  acts  of  one  of  their  number:  Provided,  The  loss 
occurs  by  acting  in  good  faith  and  with  the  vigilance  of  a  person  of 
ordinary  prudence  in  his  own  aifairs.'' 

§  314.    How  appointed — May  be  executor  and  trustee  also. — The 

trustee,  as  the  name  implies,  is  appointed  by  a  testator  in  his  will. 
And  an  executor  named  in  the  will  may  also  be  a  testamentary  trustee 
within  the  meaning  of  the  term  as  used  in  this  chapter.  But  before 
an  executor  can,  under  a  will,  also  act  in  the  capacity  of  trustee  it 
must  appear  that  it  was  the  intention  of  the  testator  to  create  a  trust, 
to  be  controlled  separate  and  apart  from  his  office  as  executor.  In 
other  words,  it  must  appear  in  the  will  that  it  was  the  testator's  in- 
tention to  withdraw  the  particular  trust  from  the  management  of  the 
executor  in  the  ordinary  course  of  administration,  and  to  create  for 
the  trust  a  separate  management.  This  rule  in  no  wise  conflicts  with 
the  fact  that  the  office  of  an  executor  is  also  that  of  a  trustee.* 

§  315.    Separate  bonds  required  when  executor  is  also  trustee.-— 

In  cases  where  it  appears  by  the  terms  of  the  will  that  the  executor 
is  also  to  act  in  the  capacity  of  a  trustee  in  respect  of  a  special 
trust,  such  executor  and  trustee  is  required  to  give  separate  bonds 
for  each  office,  one  as  executor  and  the  other  as  trustee,  in  accordance 
with  the  requirements  of  section  5981  of  the  statute.  Before  he  can 
act  as  trustee  this  bond  must  be  given.^ 

'  State  V.  Guilford,  15  0.  593.  and  extent  of  the  trusts  created  by 

'  State  V.  Guilford,  18  O.  500.  it.     Mathews  v.  Meek,  23  O.  S.  272. 

"Mathews  v.  Meek,  23  O.  S.  272.  ^Pittsburgh,      etc.,      R.      Co.     v. 

The  whole  will  is  looked  to  for  the  Schmidt,  8  0.  C.  C.  355. 

purpose  of  ascertaining  the  nature 
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^  316.  Trust  estate  can  not  be  managed  by  trustee  to  profit  there- 
from.— It  is  a  priiuipk'  niiining  thruugli  [\\v  ?uljj\'ct  of  ti'u.-t.<  thai  a 
trustee  can  not  me  a  trust  estate  to  make  gains  or  profits  for  him- 
self. This  is  well  settled  in  equity.  The  beneficiaries  uf  every  trust 
estate  are  entitled  to  the  best  judgment,  service  and  skill  of  the  trustee. 
If  the  law  i^ermitted  a  trustee  to  profit  out  of  the  trust  estate,  then 
those  interested  would  be  deprived  of  such  judgment,  skill  and  serv- 
ice. Xot  only  will  the  law  not  allow  the  trustee  to  make  gains  or 
profits  out  of  the  trusts  directly,  but  it  will  not  allow  him  to  do  it  in- 
directly. Hence,  should  an  executor  or  trustee,  through  his  attor- 
ney, buy  up  claims  against  his  estate  for  less  than  full  value,  he  will 
not  be  allowed  to  put  into  his  pocket  the  difference.  Such  difference 
the  law  requires  to  go  for  the  l^enefit  of  those  interested  in  the  e?- 
tate.^" 

§  317.  At  common  law  can  acquire  no  interest  in  trust. — That  a 
trustee  can  acquire  no  interest  in  the  trust  property  was  and  is  a 
rule  of  the  common  law.  But  if  by  statute  he  is  authorized  to  acquire 
a  personal  interest  in  the  trust,  the  validity  of  his  title  to  the  same 
will  in  equity  depend  upon  his  bona  fides  in  the  matter.^^ 

§  318.  Can  not  use  trust  estate. — The  law  requires  of  every  trustee 
absolute  good  faith  in  all  of  liis  dealings  with  the  trust.  A  trustee 
can  never  appropriate  trust  property  to  his  own  use  without  the  con- 
sent of  the  beneficiaries  of  the  trust,  and  then  only  under  circum- 
stances warranting  full  disclosure  to  the  beneficiaries  and  absolute 
fairness.  In  such  case  it  is  tlic  duty  of  the  trustee  to  see  to  it  that 
the  transaction  is  fully  and  fairly  understood  and  assented  to  by  the 
parties." 

§  319.  Bond  of  trustee — Not  required,  when. — It  is  a  general  rule 
that  every  trustee  appointed  in  any  will  must,  before  entering  upon 

"  Cox  V.  John,  32  O.  S.  532.  a  mortgage  to  beneficiaries  of  a  trust 
"  Rammelsberg  v.  Mitchell,  29  0.  for  property  so  converted,  and  after 
S.  22.  wards  resigns  the  trust  on  the  sur- 
"  Withers  v.  Ewing,  40  O.  S.  400.  render  of  the  mortgage  by  the  bene- 
It  is  the  duty  of  a  trustee,  who  has  flciaries  to  him,  such  release  of  the 
converted  trust  property  to  his  mortgage  is  invalid  and  can  be  col- 
own  use,  to  resign  on  request  of  the  lected.  Withers  v.  Ewing,  40  O.  S. 
beneficiaries.    Where  a  trustee  gives  400. 
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the  discharge  of  his  duty  as  such  trustee,  execute  a  bond  with  free- 
hold sureties,  payable  to  the  state,  in  the  probate  court  of  the  county 
in  whieli  tlio  v.'ill  may  be  probated,  to  the  satisfaction  of  the  court,  con- 
ditioned for  the  faithful  discharge  of  his  duties  as  trustee.  If  the 
testator,  by  the  terms  of  the  will,  express  a  wish  that  the  trustee  may 
execute  the  trust  Avithout  giving  bond,  the  court  admitting  the  will 
to  probate  may,  at  its  discretion,  grant  permission  to  the  trustee 
to  execute  the  trust  with  or  without  bond,  as  may  seem  expedient; 
and  when  granted  without  bond,  the  court  may,  at  any  subsequent 
period,  upon  the  application  of  any  party  interested,  require  bond  to 
be  given.  The  court  may,  upon  the  application  of  an  interested 
party,  if  it  be  deemed  necessary,  require  a  new  or  additional  bond  at 
any  time  before  the  completion  of  the  trust.^^ 

§  320.    Bond  required  as  to  trust  heretofore  created  by  will. — 

In  all  trusts  heretofore  created  by  will  and  not  fully  discharged,  the 
probate  court,  on  the  petition  of  any  person  interested,  and  after  no- 
tice to  any  trustee,  must,  where  not  otherwise  directed  in  the  will 
and  deemed  necessary  by  the  court,  require  a  bond  as  provided  in  the 
following  section.^* 

§  321.    Trustee  removed  on  failure  to  give  bond,  when. — If  the 

trustee  does  not  give  bond  within  the  time  as  may  be  ordered  by  the 
court,  he  will  be  removed  from  his  trust,  or  be  considered  to  have  de- 
clined it,  as  the  case  may  be,  and  some  other  person  be  appointed  in 
his  stead  on  giving  the  required  bond.^^ 

§  322.  Separate  bond  from  each  trustee,  or  joint  bond. — When  two 
or  more  persons  are  appointed  trustees  by  any  will,  the  probate  court 
may  take  a  separate  bond  from  each  with  sureties  or  a  joint  bond  from 
all  with  sureties.^® 

§  323.  Surviving  trustee  may  execute  trust,  when. — When  two  or 
more  trustees  are  appointed  by  will,  to  execute  a  trust,  and  one  or 
more  of  them  die,  decline,  resign  or  are  removed,  the  survivors  or 
remaining  trustees  or  trustee  may  execute  the  trust,  unless  the  terms 
of  the  will  express  a  contrary  intention. ^'^ 

"R.  S.,  §  5981,  as  amended  in  93  ^^  R.  S.,  §  5984. 

0.  L.  140.  "R.  S.,  §  5985.     It  has  been  held 

"R.  S.,  §  5982.  that  where  an  estate  is  devised  to 

^°R.  S.,  §  5983.  certain   trustees    and    their    succes- 
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§  324.  Probate  judge  may  appoint  a  person  to  execute  a  trust, 
when. — If  any  testamentary  trustee  dies,  declines  to  accept,  resigns, 
becomes  incapacitated,  or  is  removed,  and  the  will  appointing  such 
trustee  has  not  provided  for  the  contingency  of  the  death,  incapacity 
or  refusal  of  such  trustee  or  trustees  to  accept  or  execute  the  trust, 
or  the  will  names  no  trustee,  the  probate  court,  having  probate  o£  the 
will,  may  appoint  some  suitable  person  or  j^ersons  to  execute  the  trust 
according  to  the  will,  who  must  give  bond  with  security  as  provided 
in  this  chapter.^^ 

§  325.  Trusts  created  by  will  may  be  executed,  how. — Trusts  cre- 
ated by  will  made  out  of  this  state,  and  relating  to  land  situated  in  this 
state,  may,  after  the  will  is  duly  admitted  to  record  in  this  state,  be 
executed  as  hereinafter  provided  in  this  chapter,^® 

§  326.  Same  continued — Bond  in  such  case. — If  a  trustee  is  named 
in  such  foreign  will,  he  may  execute  the  trust  upon  giving  bond  to  the 
state  of  Ohio,  in  such  sum  and  with  such  sureties  as  will  be  approved 
by  the  probate  court  of  such  county  in  which  the  lands,  or  any  part 
thereof,  are  situated,  conditioned  to  discharge  with  fidelity  the  trust 
reposed  in  him.  But  if  the  testator  in  the  will,  naming  the  trustee, 
has  ordered  or  requested  that  bond  shall  not  be  given  by  the  trustee, 
the  bond  will  not  be  required,  unless  from  a  change  in  the  situation  or 
circumstances  of  the  trustee,  or  for  other  sufficient  cause,  the  court 
of  probate  thinks  proper  to  require  it."" 

sors,  the  limitation  over  to  the  sue-  the  trust  devolves,   under  the  stat- 

cessors  is  void.     Where  there  is  a  ute   (S.  &  C.  1G29.  §  65),  upon  the 

limitation,  by  will,  to  A.  B  and  C,  other.     Collier  v.  Grimesey,  36  O.  S. 

and  to  the  survivors,  to  hold  as  joint  17.     Where    one    of    three    trustees 

tenants,  and  not  as  tenants  in  com-  named  in  a  will  dies,  and  another 

mon  as  upon  trust,  the  grantees  take  removes   to   a   place   unknown,   the 

at  law  an  estate  for  life  with  a  re-  probate   court   had,   under   S.   &  C. 

mainder  for  life  during  the  life  of  lt)30,   §§   66,   67,  power  to  fill  such 

the  survivor  and  survivors,  leaving  vacancies,  although  there  is  a  sur- 

the  remainder  in  fee  to  descend  to  viving  trustee  capable  of  executing 

the  heir.    Lessee  of  Miles  v.  Fisher,  the   trust.     Sowers   v.   Cyrenius,   39 

10  O.  1.    Where  the  duty  of  making  O.  S.  29. 

a  sale  of  real  estate  and  dividing  the  "  R.  S..  §  5986. 

proceeds  is  imposed  by  will  upon  ex-  "  R.  S.,  §  5987. 

ecutors,  and   one   of  them   declines  ="  R.  S.,  §  5988. 
to   qualify,    the    duty   of   executing 
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§  327.  Same  continued — Such  trustee  may  execute  the  trust, 
how. — If  a  trustee  has  been  appointed  by  a  foreign  court  according  to 
the  laws  of  the  foreign  jurisdiction,  he  may  execute  the  trust  upon 
giving  bond  as  provided  in  the  preceding  section,  and  satisf3dng  the 
probate  court  of  the  county  in  which  such  lands,  or  any  part  of  them, 
are  situated  by  an  authenticated  record  of  his  appointment  that  he 
has  been  duly  appointed  trustee  to  execute  the  trust.^^ 

§  328.  Same  continued — Probate  court  may  appoint  a  trustee  un- 
der a  foreign  will,  when. — The  probate  court  of  the  county  where 
the  property  affected  1jy  the  trust  is  situated  may,  when  necessary,  on 
application  by  petition  of  the  party  or  parties  interested,  appoint  a 
trustee  to  carry  into  effect  the  trust  created  by  a  foreign  will,  which 
trustee,  before  entering  upon  his  trust,  must  give  bond  with  such 
security  and  in  such  amount  as  the  court  directs.^^ 

§  329.  Bond  of  trustee — When  acting  under  agreement  among 
heirs,  liable,  how. — Where  a  will  makes  certain  of  testator's  children, 
executors  and  trustees  to  hold  the  property  until  a  majority  of  the 
children  consent  to  a  division  thereof,  and  where,  after  debts  have 
been  paid,  it  is  agreed  among  the  children  that  the  share  of  one  trus- 
tee shall  be  set  off  to  him  in  severalty  and  the  other  shares  shall  be 
set  off  jointly,  though  not  by  deed,  to  the  others,  and  where  no  set- 
tlement is  made  in  the  probate  court,  and  the  joint  shares  of  all  so 
set  off  under  the  agreement  are  managed  by  the  trustee  to  whom  was 
given,  by  the  agreement  among  the  children,  his  share  in  severalty, 
and  the  trustee  is  allowed  to  sell  portions  of  the  property  so  set  off 
jointly  to  the  children  and  collect  the  money  therefor,  and  to  con- 
tinue to  manage  the  same  for  a  period  of  twenty  years  without  being 
required  at  any  time  to  account  for  the  same  in  the  probate  court,  his 
authority  to  act  under  the  agreement,  so  far  as  sureties  on  his  ex- 
ecutor's bond  are  concerned,  will  be  deemed  as  derived  from  the 
brothers  and  sisters,  and  not  by  any  authority  created  by  the  will. 
Under  facts  so  existing  the  trustee  can  not  be  required  to  account  in 
the  probate  court  for  his  management  of  the  property.^^ 

§  330.  Trustee  may  ask  the  court  of  common  pleas  to  construe 
'W'ill. — As  shown  elsewhere,  an  administrator  or  executor  may  main- 


f! 


R.  S.,  §  5989.  "  Culver  v.  Culver,  58  0.  S.  172. 

R.  S.,  §  5990. 
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tain  an  action  in  the  court  of  common  pleas  to  construe  the  terms  of 
a  will.  The  statute  also  extends  the  right  to  a  trustee.  And  the 
terms  of  a  trust  in  a  will  may  be  construed  in  the  same  way  by  a 
trustee,  and  if  he  fails  to  do  so,  he  can  be  required  to  do  so  by  any 
of  the  parties  named  in  the  statute.-* 

-*  R.  S.,  §  6202.     See   also   Hollis-  a  construction  of  a  will,  can  not  join 

ter  V.  Howe,  6  O.  Dec.  157,  4  O.  N.  P.  as     plaintiff     himself     as     legatee. 

168;  Wing  v.  Hibbert,  8  O.  Dec.  65,  Clement  v.   Clement,   1   Dayton  31; 

7  N.  P.  124.    An  executor  who  asks  Merrick  v.  Merrick,  37  O.  S.  126. 
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§  331.  Inventory  to  be  made  within  three  months — When  may  he 
omitted. — Every  executor  or  administrator  and  administrator  de 
bonis  non  is  required  within  three  months  after  his  appointment  to 

OHIO  PROBATE  LAW — 16  (  241  ) 


§   332  OHIO   PROBATE   LAVT  AND   PRACTICE.  242 

make  and  return,  upon  oath,  into  court  a  true  inventory  of  all  the 
goods,  chattels,  moneys,  rights  and  credits  of  the  deceased  which  are 
by  law  to  be  administered,  and  which  have  come  to  his  possession  or 
knowledge ;  but  if  the  probable  value  thereof  be  less  than  five  hundred 
dollars,  the  court  may  direct  the  same  to  be  omitted:  Provided, 
That  if  his  predecessors  have  so  done,  an  administrator  de  bonis  nan 
will  not  be  required  to  return  and  file  an  inventory,  unless,  in  the 
opinion  of  the  probate  court,  the  same  is  necessary.  The  word  "in- 
ventorj^'  in  this  chapter  also  includes  an  appraisement.^ 

§  332.  Exceptions  to  inventory — Notice  of. — At  any  time  within 
one  year  after  the  return  of  the  inventory  any  person  interested  in 
the  estate  may  file  exceptions  to  the  inventory  and  thereupon  the 
court  will  set  a  day  for  the  hearing  thereof  and  cause  written  notice 
of  such  filing  and  of  the  time  so  fixed  for  the  hearing  to  b^  given  the 
executor  or  administrator  not  less  than  five  days  before  the  time  so 
fixed  for  the  hearing;  and  for  good  cause  the  hearing' may  be  con- 
tinued for  such  time  as  the  court  deems  reasonable,  and  at  the  hear- 
ing the  executor  or  administrator  and  any  witness  subpenaed  by 
either  party  may  be  examined  under  oath;  and  the  court  must  enter 
its  finding  upon  its  journal  and  tax  the  costs  as  may  be  equitable; 
and  an  appeal  may  be  taken  to  the  court  of  common  pleas  by  eitho; 
party  from  any  finding,  order,  judgment  or  decision  of  the  probai' 
court  on  hearing  of  the  exceptions  to  the  inventory,  as  in  other  cases.^ 
The  statute  says,  "and  cause  written  notice,"  etc.,  to  be  given.  This 
contemplates  that  the  court  shall  order  the  giving  of  such  notice  upon 
the  filing  of  the  exceptions,  the  manner  in  which  or  by  wliom  Ijeing 
left  to  the  court. 

§  333.  Real  estate  may  be  included. — If  desirable  by  the  parties, 
and  the  court  think  fit,  it  may  order  the  executor  or  administrator  to 
also  include  in  the  inventory  an  appraisement  of  all  the  real  estate  of 
the  deceased.^     This  is  usually  done  where  it  is  known  in  advance 

'  R.  S.,  §  6023,  as  amended  in  93  Pickards'  Estate,  5  O.  N.  P.  493,  7  0. 

O.  L.  294.    It  is  so  clearly  the  official  Dec.  476   (Cuj-ahoga  county  probate 

duty  of  the  court  to  require  an  in-  court).     In  this  case  the  will  asked 

ventory  and  appraisal  that  the  court  that    no    inventory    be    filed.      For 

would  be  derelict  in   its  duty,  and  forms    relating    to    inventory,    see 

the  judge  perhaps  be  liable  on  his  §  769,  et  seq. 

official  bond,  for  failure  to  make  the  '  R.  S..  §  6024. 

order  required  by  the  statute.    In  re  '  R.  S.,  §  6025. 
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that  it  will  be  necessary  to  sell  the  real  estate,  and  it  will  thus  save 
time. 

§  334.  Emblements  assets,  when. — The  emblements  or  annual 
crops  raised  by  labor,  whether  severed  or  not  from  the  lands  of  the 
deceased  at  the  time  of  his  death,  are  assets  in  the  hands  of  the  ex- 
ecutor or  administrator,  and  must  be  included  in  the  inventory.* 

§  335.  Emblements,  what  are. — Emblements  are  the  profits  of 
the  land  sown;  all  such  crops  as  in  the  ordinary  course  of  things 
return  the  labor  and  expense  bestowed  upon  them  within  the 
current  year  become  the  subject  of  emblements.  This  would  include 
all  kinds  of  crops,  including  grape  crop,  though  not  sown  annually.*^ 
It  has  been  held,  too,  "that  a  growing  crop  of  peaches,  or  other  fruit 
requiring  periodical  expense,  industry,  and  attention  in  its  yield  and 
production,  may  be  well  classed  as  fructus  industriales."  The  trees  or 
plants  are  fructus  naturales,  the  fruits  are  fructus  industriales.^ 
Growing  grass  is  not  within  the  meaning  of  emblements  because  not 
due  to  the  annual  cultivation  of  man.® 

§  336.    Power  of  the  administrator  to  collect  and  gather  crops. — 

The  executor  or  administrator,  or  the  person  to  whom  he  may  sell 
such  emblements,  may,  at  all  reasonable  times,  enter  the  lands  to 
cultivate,  sever  and  gather  the  same.'^  Under  the  provisions  of  the 
two  foregoing  sections  of  the  statute,  the  administrator  of  a  tenant 
for  life,  or  his  lessee,  is  entitled  to  the  "annual  crops  raised  by  labor" 

*R.  S.,  §  6026.     "In  March  a  ten-  the  contrary  (which  was  the  case  in 

ant  for  life  rented  to  'H'  for  $300  Ohio),  could  recover  any  rent,  and 

a  farm,  from  which  he  raised  a  crop  that  as  it  was  paid  voluntarily  by 

of  corn,  and  died  in  July.     In  No-  the  lessee,  it  was  in  the  hands  of  the 

vember,  when  the  crop  was  gathered  executor  of  the  life  tenant  as  if  it 

the  cropper  paid  the  rent  to  the  ex-  were  in  the  hands  of  the  lessor, 

ecutor  of  the  life  tenant.  The  tenant  *a  Mason  v.  Lemmon,   3  0.  N.  P. 

in  reversion  brought  suit  to  recover  116,  4  0.  Dec.  322. 

a  proportionate   share   of  the   rent  °Purner  v.  Piercy,  40  Md.  223,  17 

as  so  much  money  paid  for  his  use  Am.  Rep.  591;    State  v.  Fowler,  88 

to  the  executor.    Held,  that  he  was  Md.  601,  71  Am.  St.  Rep.  452.     See 

not  entitled  to  recover  any  portion  Penhallow  v.  Dwight,  7  Mass.  34,  5 

of  it."    Van  Hayes  v.  West,  3  0.  C.  Am.  Dec.  21;   Stambaugh  v.  Yeates, 

C.  64.    It  was  so  held  for  the  reason  2  Rawle  161. 

that  at  common  law,  a  life  tenant  °  Walker  Am.  Law  336. 

dying  during  the  term,  neither  par-  '  R.  S.,  §  6027. 
ty,  in  the  absence  of  a  statute  to 
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as  assets  of  the  estate  of  the  deceased,  whether  severed  or  not  at  his 
death.*  By  an  indulgence  of  the  common  law  in  favor  of  agriculturt.'. 
incorporated  in  our  statute  law  of  this  state,  sections  6026  and  602', 
Kevised  Statutes,  one  whose  estate  may  be  terminated  by  an  event, 
the  time  whereof  is  uncertain,  has  the  right  to  reap  what  he  has  sown, 
although  this  may,  to  some  extent,  trench  upon  the  occupancy  of  the 
tenant  of  the  next  estate  in  remainder  or  reversion.® 

§  337.  Appointment  of  appraisers. — The  estate  and  effects  com- 
prised in  the  inventory  must,  unless  an  appraisement  thereof  has 
been  dispensed  with  by  an  order  of  the  court,  be  appraised  by  three 
suitable  disinterested  persons,  who  are  to  be  appointed  by  the  court 
and  sworn  to  the  faithful  discharge  of  their  trust ;  and  if  any  part  of 
the  estate  or  effects  be  in  any  other  county,  any  disinterested  justice 
of  such  county  may  appoint  the  appraisers  of  the  estate  and  effects 
therein.^"  If  by  neglect,  sickness  or  other  cause  any  of  the  appraisers 
fail  to  attend  to  the  performance  of  their  duty,  any  justice  of  the 
peace  in  the  county  in  which  the  property  to  be  appraised  is  situate 
may  appoint  others  to  supply  the  place  of  such  delinquent  appraisers." 
When  a  justice  appoints  appraisers  he  is  to  make  out  a  certificate  of 
the  appointment,  which  is  to  be  returned  by  the  executor  or  admin- 
istrator with  the  inventory,  and  must  be  in  substance  as  appears  in 
the  note  below.^^ 

§  338.  By  whom  to  be  made — Notice. — After  giving  the  notice  in 
the  following  paragraph  required,  the  executor  or  administrator  must, 
with  the  aid  of  the  appraisers,  if  an  appraisement  is  made,  make  the 
inventory  herein  directed. ^^ 

A  notice  of  the  time  and  place  of  making  the  inventory  and  ap- 

*  Noble  v.  Tyler,  61  O.  S.  432.     It  "  R.  S.,  §  6029. 

was   held    in    this    case   that   rents  '==  R.  S.,  §  6030.     To  of  

are   non-apportionable   between   the  county: 

administrator   of  a  tenant  for  life  You  are  hereby  appointed  to  ap- 

and  the  remaindermen,  where  there  praise,  on  oath,  the  estate  and  ef- 

is  no  privity  and  the  estate  of  the     fects  of  ,  late  of  county, 

latter  becomes  an  estate  in  posses-  deceased.      Given    under    my    hand 

sion,  immediately  upon  the  death  of     this  day  of  . 

the  life  tenant,  and  puts  an  end  to  , 

the  lease  made  by  him.  Justice  of  the  Peace. 

'Noble  v.  Tyler,  61  O.  S.  432.  '=  R.  S.,  §  6031. 

"R.  S.,  §  6028. 


24:5  INVENTORY   AND   APPRAISEMENT.  §    339 

praisement  must  be  served  by  the  executor  or  administrator  not  less 
than  five  days  previous  thereto  on  tlie  widow,  legatees  and  next  of 
kin,  residing  in  the  county  where  such  property  is  located,  and  it 
must  also  be  posted  in  two  of  the  most  public  places  in  the  township 
in  which  the  deceased  last  dwelt;  and  in  every  such  notice  the  time 
and  place  at  which  such  appraisement  will  be  made  must  be  specified.^* 

§  339.  Appraisers'  oath. — Before  proceeding  to  the  execution  of 
their  duty,  the  appraisers  must  take  and  subscribe  an  oath,  to  be  in- 
serted in  and  annexed  to  the  inventory,  before  an  officer  authorized 
to  administer  oaths,  that  they  will  truly,  honestly  and  impartially 
appraise  the  estate  and  property  exhibited  to  them,  and  perform  the 
other  duties  required  by  law  in  the  premises,  according  to  the  best 
of  their  knowledge  and  ability;  and  in  the  absence  of  such  officer  au- 
thorized to  administer  the  oath,  the  administrator  or  executor  is 
hereby  authorized  to  administer  the  same.^^ 

§  340.  In  whose  presence  appraisement  made — How  articles  ap- 
praised.— The  appraisers  are  required,  in  the  presence  of  the  next  of 
kin,  legatees  or  creditors  of  the  testator  or  intestate,  as  may  attend, 
and  the  widow,  if  there  be  one,  to  proceed  to  estimate  and  appraise  the 
property  and  estate,  and  each  article  or  item  must  be  set  down  sepa- 
rately, with  a  value  thereof  in  dollars  and  cents,  distinctly  in  figures, 
opposite  to  the  articles  or  items,  respectively.^*^ 

§  341.  Bonds,  mortgages,  notes,  etc. — The  inventory  must  contain 
a  particular  statement  of  all  the  bonds,  mortgages,  notes  and  all 
other  securities  for  the  payment  of  money  belonging  to  the  deceased, 
which  are  known  to  such  executor  or  administrator,  specifying  the 
name  of  the  debtor  in  such  security,  the  date,  the  sum  originally  pay- 
able, the  indorsements  thereon,  if  any,  with  their  dates,  and  the  sum 
which,  in  the  judgment  of  the  appraisers,  can  be  collected  on  each 
claim.  It  must  also  contain  a  statement  of  all  other  debts  and  ac- 
counts belonging  to  the  deceased  which  are  known  to  such  executor 
or  administrator,  specifying  the  name  of  the  debtor,  the  date,  the 
balance  or  other  thing  due,  and  the  value  or  sum  which  can  be  col- 
lected thereon,  in  the  judgment  of  the  appraisers.^' 

"R.  S.,  §  6032.  '"R.  S.,  §  6034. 

"R.  S.,  §  6033.  '"K.  S.,  §§  6035-6036. 
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§  342.  Money,  bank  bills,  etc. — It  must  further  contain  an  ac- 
count of  all  moneys,  whether  in  specie  or  in  bank  bills  or  other  circu- 
lating medium  belonging  to  the  deceased,  which  have  come  to  the 
hands  of  the  executor  or  administrator;  and  if  none  shall  have  come 
to  his  hands,  the  fact  must  be  so  stated  in  the  inventory.^^ 

A  monument  purchased  by  decedent  in  his  life-time,  but  not  paid 
for  fully,  is  an  asset  and  may  be  sold  to  pay  the  debt  created  by  its 
purchase.^*'*  It  is  no  part  of  the  duty  of  executors,  acting  for  the 
benefit  of  creditors,  to  account  to  the  court  for  trust  funds  that,  when 
collected,  should  be  distributed  to  heirs  and  devisees,  and  not  paid  as 
assets  of  the  estate  to  creditors  presenting  claims." 

§  343.  What  property  must  be  deemed  assets. — When  any  person 
dies,  leaving  a  widow  or  minor  child  or  children,  under  the  age  of 
fifteen  years,  the  following  property  is  not  deemed  assets  or  admin- 
istered as  such,  but  is  to  be  included  and  stated  in  the  inventory  of 
the  estate  and  signed  by  the  appraisers  without  appraising  the  same: 

(a)  One  family  sewing  machine  to  be  retained  by  the  widow,  ab- 
solutely as  her  own  property,  and  all  spinning  wheels,  weaving  looms 
and  stoves  set  up  and  kept  in  use  by  the  family. 

(b)  The  family  bible,  family  pictures  and  school  books  used  by  or 
in  the  family  of  the  deceased  and  the  books,  not  exceeding  one  hun- 
dred dollars  in  value,  Avhich  were  kept  and  used  as  a  part  of  the  family 
library  before  the  decease  of  such  person. 

(c)  One  cow,  or,  if  there  be  no  cow,  household  goods,  to  be  selected 
by  the  widow,  or,  if  there  be  no  widow,  by  the  guardian  or  next  friend 
of  such  minor  child  or  children,  not  exceeding  forty  dollars  in  value, 
or,  if  there  be  no  household  gpods  such  as  the  widow,  guardian  or  next 
friend  desire  to  select,  then  forty  dollars  in  money;  all  sheep  to  the 
number  of  twelve,  their  valuation  not  to  be  greater  than  seventy-five 
dollars,  and  the  avooI  shorn  from  them,  and  the  yarns  and  cloth  manu- 
factured by  the  family;  all  flax  in  possession  of  the  family  intended 
for  the  use  thereof,  and  yarn  or  thread  cloth  manufactured  therefrom. 

"R.  S.,  §  C037.     The   proceeds  of  firmed    without   report  in   55   0.   S. 

a  life  insurance  policy,  which  comes  686). 

into  the  hands  of  the  administrator         "i>-  In  re  Williards'  Estate,  41  W. 

after  his  appointment,  becomes  as-  L.  B.  71,  9  Dec.  824. 
sets  in  his  hands  and  for  which  he         '"  In  re  Gallagher's  Estate,  5  O.  N. 

must  account.     Webb  v.  Roettinger,  P.    518,    7    0.    Dec.    548    (Hamilton 

12  0.  C.  C.  730,  4  Cir.  Dec.  270   (af-  county  probate  court.) 
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(d)  All  the  wearing  apparel  and  ornaments  of  the  family  and  of 
the  deceased;  all  the  beds,  bedsteads  and  bedding,  cooking  utensils 
and  tableware  necessary  for  the  use  of  the  family,  one  clock,  one 
side-saddle,  and  any  other  articles  of  personal  property,  not  to  exceed 
one  hundred  dollars  in  value,  which  the  widow,  or,  if  there  be  no 
widow,  the  guardian  or  next  friend  of  such  minor  child  or  children, 
may  select,  to  be  valued  by  the  appraisers.-" 

The  children  of  a  deceased  widow,  who  are  under  the  age  of  fifteen 
years  at  the  time  of  her  death,  are  not  entitled  to  have  set  off  and  al- 
lowed the  property  exempted  from  administration  under  this  statute, 
and  an  allowance  for  their  support  for  twelve  months  from  her  de- 
cease.^^ 

§  344.  Disposition  of  property  not  assets. — The  said  articles,  ex- 
cept the  wearing  apparel  of  the  deceased,  are  to  remain  in  the  pos- 
session of  the  widow,  if  there  be  one,  during  the  time  she  lives  with 
and  provides  for  such  minor  child  or  children ;  when  she  ceases  to  do 
so,  she  will  be  allowed  to  retain,  as  her  own,  her  wearing  apparel, 
her  ornaments,  and  one  bed,  bedstead  and  the  bedding  for  the  same ; 
and  other  articles  so  exempted,  and  not  consumed,  then  belong  to 
such  minor  child  or  children.  If  there  be  a  widow  and  no  minor 
child  or  children,  then  the  said  articles  will  be  the  property  of  the 
widow.^- 

§  345.    Allowance  to  widow  and  children  for  support. — It  is  the 

duty  of  the  appraisers  to  set  off  to  the  widow  and  children  under  the 
age  of  fifteen  years,  if  any  there  be,  or,  if  there  be  no  widow,  then  to 
such  children,  sufficient  provision  or  other  property  to  support  them 
twelve  months  from  the  death  of  the  decedent;  and  if  the  widow  or 
such  children  have,  since  the  death  of  the  deceased  and  previous  to 
such  allowance,  consumed  for  their  support  any  portion  of  the  estate, 
the  appraisers  must  take  the  same  into  consideration  in  determining 
the  amount  of  the  allowance.^^ 

The  design  of  this  statute  is  to  provide  for  an  allowance  at  once 
upon  the  death  of  the  husband  during  the  period  when  the  estate  is  in 
process  of  settlement,  and  before  the  widow  and  children  come  into 
possession  of  their  distributive  share,  covering  the  year  that  the  ex- 

=">R.  S.,  §  6038.  ^'R.  S.,  §  6039. 

='Hance  v.  Chappell,  20  0.  C.  C.        "R.  S.,  §  6040. 
214. 
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ecutor  retains  all  the  assets  of  the  f.-iaic  awaiting  the  presentation 
of  debts  against  it.  This  being  the  purpose  of  the  allowance,  the  rule 
has  very  properly  been  adopted  that  it  must  be  made  in  every  ease, 
whether  there  is  a  will  or  not,  and  even  though  a  will  should  make 
provision  for  the  widow  "in  lieu  of  dower  anil  all  other  claiDis  on  my 
estate"  and  the  widow  elects  to  take  under  the  will.-*  This  allow- 
ance, when  fixed  by  the  appraisers,  or  by  the  court  on  review,  effectual- 
ly withdraws  it  from  the  balance  of  the  estate,  and  has  all  the  force 
and  effect  of  an  adjudication  in  their  favor.  It  confers  a  vested  right 
of  property,  conclusively  disposes  of  so  much  of  the  estate.  It  is 
therefore  not  divested  by  her  death,  or  any  other  contingency  occur- 
ring after  the  amount  has  been  fixed,  and  her  personal  representative 
may  recover  the  amount  unpaid  from  the  personal  representative  of 
her  husband.^'* 

An  antenuptial  contract  will  not  operate  as  a  bar  to  the  right  to  a 
year's  allowance,  unless  it  appears  that  the  provisions  of  the  contract  in 
favor  of  the  widow  have  been  fairly  performed.-'"'  In  one  case  where 
each  party  owned  property,  real  and  personal,  of  great  value,  so  that 
neither  would  probably  need  or  desire  any  support  in  money  or  prop- 
erty of  any  kind,  an  agreement  that  each  should  make  no  claim  of 
dower,  distributive  share  or  year's  allowance  was  held  to  be  in  bar  of 
a  claim  for  a  year's  allowance.-"  It  is  possible  that  a  wife  may  waive 
any  right  which  she  may  have  as  widow,  and  hence  may  waive  her 
right  to  a  year's  allowance,  but  she  can  not  make  a  contract  that  would 
operate  as  a  bar  to  the  right  of  the  children  thereto.-^  If  any  portion 
of  the  estate  has  been  used  by  the  widow  for  her  support,  the  same 
must  be  taken  into  consideration  by  the  appraisers  in  making  the  al- 
lowance.-^ The  fact  that  a  minor  child  does  not  reside  within  the 
jurisdiction  of  the  court  is  immaterial,  it  l)eing  entitled  to  an  allow- 
ance nevertheless.^" 

§  346.  Money  to  be  set  off,  when. — When  there  is  not  sufficient 
personal  projx^rty  or  property  of  a  suitable  kind  to  set  off  to  the  widow 

"Collier  v.   Collier,   3   0.   S.   369,  "  Broadstone  v.  Baldwin,  5  O.  N. 

376.  P.  39. 

"Dorah   v.    Dorah,   4   O.    S.   293;  "In  re  Roth,  6  O.  N.  P.  498. 

Bane  v.  Wick.  14  O.  S.  505.  -Mn  re  Rierdon,  5  O.  N.  P.  516, 

''Phillips  v.  Phillips,  14  O.  S.  308.  5  O.  Dec.  606. 

See   Heck   v.    Heck,   34   O.    S.    369;  ""  Banse  v.  Muhme,  7  O.  C.  D.  224, 

Spangler  v.  Dukes,  39  O.  S.  642.  13  O.  C.  C.  501. 
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or  children,  as  provided  in  the  preceding  section,  the  appraisers  must 
certify  what  sum  or  further  sum  in  money  is  necessary  for  the  sup- 
port of  the  widow  or  children.^'-  The  appraisers  are  not  to  include 
in  the  inventory  the  provisions,  property  or  moneys  set  off  and  al- 
lowed by  them  to  the  widow  or  the  children,  but  the  same  must  be 
stated  in  a  separate  schedule,  signed  by  them  and  returned  by  them 
with  the  inventory,  to  the  court,  by  the  executor  or  administrator.^- 

§  347.  Amount  of  allowance. — The  amount  which  the  appraisers 
may  set  off  for  the  widow  and  minor  children  for  their  year's  sup- 
port must  depend  almost  entirely  upon  the  conditions  and  circum- 
stances of  the  decedent  and  his  family  and  the  amount  of  his  estate. 
There  is  no  guide  other  than  this,  and  the  appraisers  must  exercise 
their  best  judgment  and  discretion.  The  age  of  the  widow,  and  of  the 
children,  and  her  physical  condition,  may  also  enter  into  the  matter ; 
also,  the  matter  of  the  solvency  or  insolvency  of  the  estate  may  be 
considered,  but  will  not  have  a  controlling  effect  in  determining  the 
amount  of  the  allowance.^" 

§  348.  Right  may  be  lost. — It  has  been  considered  that  the  al- 
lowance to  the  widow  for  her  year's  support,  upon  the  death  of  her 
husband,  rests  upon  the  existence  of  the  family  relation,  but  this  re- 
lation must  be  shown  to  have  existed  at  the  time  of  the  decedent's 
death,=^*  and  that  nothing  but  divorce  will  operate  as  a  bar,  the  fact 
that  the  husband  had  separated  from  the  wife  because  of  her  bad 
character  not  being  sufficient  to  defeat  her  right  to  an  allowance.^^ 

§  349.  Allowance,  a  debt. — The  allowance  when  made  becomes  the 
absolute  property  of  the  widow,  and  must  be  paid  if  there  is  any  prop- 
erty, real  or  personal,  with  which  to  pay  it.  If  there  is  no  personal 
property,  the  real  estate  must  be  sold  to  pay  it.  If  there  are  Judg- 
ment or  other  liens  upon  the  real  estate,  they  must  be  first  paid  be- 
fore the  widow's  allowance  can  be  paid.^® 

^'  R.  S.,  §  6041.  ''  In    re    Diller,    5    0.    N.    P.    255, 

='=R.  S.,  §  6042.  Compare  In  re  Roth,  6  O.  N.  P.  498, 

«*In  re  Mullen,  5  0.  N.  P.  392,  6  supra. 

O.  Dec.  134.  -"  Jones  v.  Allen,  6  0.  N.   P.  518, 

'*  In  re  Roth,  6  O.  N.  P.  498,  9  0.  8  0.  Dec.  338. 
Dec.  429. 
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§  350.  Review  of  allowance  by  court. — The  probate  court  may, 
upon  the  petition  of  the  widow  or  other  person  interested,  review  the 
allowance  made  to  the  widow  or  children  and  increase  or  diminish  the 
irame,  and  make  such  order  in  the  premises  as  it  may  deem  right  and 
proper."  A  person  who,  during  the  year  previous  to  the  decease  of 
the  widow,  had  lived  with  her  and  taken  care  of  her,  and  had  in- 
curred expenses  in  this  behalf,  and  had  a  valid  claim  therefor  against 
her  estate,  is  a  person  interested  within  the  meaning  of  the  statute." 
If  the  appraisers  neglect  to  set  off  to  the  widow  her  year's  allowance, 
and,  after  the  expiration  of  the  year,  she  should  die,  her  right  to  the 
years  support  survives  to  her  personal  representative.*'  An  order 
of  the  court  refusing  to  review  the  allowance  made  by  the  appraisers 
for  the  year's  support,  unless  vacated  by  appeal  or  other  proceeding, 
is  a  final  determination  of  the  question.*" 

.:;  351.  Signing  and  return — Monthly  statement  by  court  to  au- 
ditor— Priority  of  debt  for  taxes  and  penalty — No  allowance  to  tax 
inquisitor. — Upon  the  completion  of  the  inventory  it  must  be  signed 
oy  the  appraisers,  and  a  copy  thereof  must  be  retained  by  the  executor 
or  administrator,  and  he  must  return  the  original  to  the  probate 
court,  and  the  court  must,  at  the  end  of  each  month,  deliver  to  the 
county  auditor  a  statement  showing  as  to  each  inventory  the  aggre- 
gate value  of  each  class  of  property  other  than  real,  as  shown  by  the 
inventories  filed  during  that  month,  for  his  use  and  the  use  of  the 
proper  board  of  equalization,  in  the  performance  of  their  respective 
duties  in  relation  to  returns  for  taxation  of  personal  property,  moneys, 
rights  and  credits,  and  the  equalizing  and  correction  of  the  same,  and 
any  taxes  or  penalty  lawfully  placed  on  any  duplicate,  or  added  by 
any  county  auditor  or  board  of  equalization,  within  nine  months  from 
the  time  of  filing  the  inventory  with  the  probate  court,  because  of  a 
failure  to  make  a  true  return,  or  making  a  false  return  for  taxation, 
shall  be  a  debt  of  the  decedent,  and  paid  and  have  the  same  priority 
as  other  taxes,  and  no  distribution  or  payment  of  inferior  debts  or 
claims  shall  relieve  the  executor  or  administrator,  or  their  sureties, 

"R.  S.,  §  6043.     Form  of  petition  Is    a    debt    for    which    an    adminis- 

for  review,  etc.,  see  post,  §  785.  trator  may  sell  real  estate  to  pay. 

"  Sherman  v.   Sherman,  21   0.   S.  See  post,  §  394,  under  Sale  of  Real 

631.  Estate  of  an  Administrator. 

»  Bane  v.  Wick,  14  O.  S.  505.    The  "  Moore  v.  Moore,  46  O.  S.  89. 
year's  support  allowed  to  the  widow 
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from  liability  to  pay  such  tax  and  penalty  and  for  making  such  state- 
ments ;  but  no  such  tax  or  penalty  shall  be  added  before  notice  to  the 
executor  or  administrator  and  an  opportunity  is  given  him  to  be 
heard,  and  in  all  additions  to  the  personal  tax  lists  and  duplicate  made 
by  any  county  auditor  each  succeeding  tax  year  is  to  be  considered  as 
beginning  at  the  time  of  the  completion  of  the  annual  settlement 
with  the  county  treasurer  of  the  duplicate  for  the  previous  year,  and 
the  probate  judge  shall  be  entitled  to  the  same  compensation  for  other 
like  services,  to  be  taxed  as  a  part  of  the  costs  of  administering  such 
estate :  Provided^  however^  That  no  percentage,  nor  any  part  of  any  in- 
creased tax  on  the  property  of  any  such  estate,  covered  by  any  such 
inventory,  and  required  by  law  to  be  listed  in  the  name  of  the  ex- 
ecutor or  administrator,  shall  be  allowed  or  paid  to  any  person  or 
persons  under  any  contract  for  securing  for  taxation  or  putting  on  the 
tax  list  or  duplicate  property  improperly  or  otherwise  omitted  or  not 
listed  for  taxation,  nor  shall  any  compensation  of  any  kind  be  al- 
lowed or  paid  to  any  such  person  by  reason  of  the  omission  of  any  of 
the  property  of  any  such  estate,  or  any  of  the  property  included  in 
any  such  inventory,  so  required  by  law  to  be  listed  by  the  executor 
or  administrator  from  any  tax  return,  nor  for  any  services  relating 
thereto  under  or  by  reason  of  any  such  contract.*^ 

§  352.    Appraisers'  fees — Order  requiring  return  of  inventory. — 

The  appraisers  are  each  entitled  to  receive  one  dollar  per  day  for  their 
services. 

Before  receiving  the  inventory  by  the  probate  court,  the  executor 
or  administrator  must  take  and  subscribe  an  oath  or  affirmation  before 
the  probate  court  or  his  deputy,  a  justice  of  the  peace  or  other  officer 
authorized  to  administer  oaths  required  or  authorized  by  law,  stating 
that  the  inventory  is  in  all  respects  just  and  true;  that  it  contains  a 
true  inventory  of  all  the  estate  and  property  of  the  deceased  which 
has  come  to  the  knowledge  of  the  executor  or  administrator,  and 
particularly  of  all  money,  bank  bills  or  other  circulating  medium 
belonging  to  the  deceased,  and  of  all  just  claims  of  the  deceased 
against  such  executor  or  administrator,  or  other  persons,  according 
to  the  best  of  his  knowledge.  This  oath  must  be  indorsed  upon  or  an- 
nexed to  the  inventory.*^ 

If  any  executor  or  administrator  neglect  or  refuse  to  return  the 

"R.  S.,  §  6044.  "R.  S.,  §  6046. 
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inventory  within  three  months  after  his  appointment  the  probate 
court  is  required  to  issue  an  order  requiring  the  executor  or  adminis- 
trator, at  a  short  day  therein  named,  to  return  an  inventory  according 
to  hiw.'" 

§  353.  Failure  to  return,  effect  of — Removal. — If,  after  personal 
service  of  such  order  by  an  ollitor  or  person  authorized  to  make  the 
service,  the  executor  or  administrator,  by  the  day  appointed,  does 
not  return  such  inventory  under  oath,  or  fails  to  obtain  further  time 
from  the  court  to  return  the  same,  or  if  such  order  can  not  be  served 
personally,  by  reason  of  such  executor  or  administrator  absconding 
or  concealing  himself,  the  court  may  remove  him,  and  new  letters  shall 
be  granted  as  provided  in  section  GO  17,  Kevised  Statutes.** 

Such  letters  supersede  all  former  letters  testamentary  or  of  admin- 
istration and  operate  to  deprive  the  former  executor  or  administrator 
of  all  his  power,  authority  and  control  over  the  estate  of  the  deceased, 
and  entitle  the  person  appointed  to  take,  demand  and  receive  the 
goods  of  the  deceased  wherever  the  same  may  be  found. ■'^ 

§  354.  Revocation  of  letters — Prosecution  on  bond  by  adminis- 
trator de  bonis  non — Executor  or  administrator  discharged  from 
prison,  how. — In  every  such  case  of  revocation  the  bond  given  by  such 
former  executor  or  administrator  shall  be  prosecuted  and  a  recovery 
had  thereon  to  the  full  extent  of  any  injury  sustained  ])y  the  estate 
of  the  deceased,  by  the  acts  or  omissions  of  such  executor  or  adminis- 
trator, and  to  the  full  value  of  all  the  property  of  the  deceased  re- 
ceived and  not  duly  administered  by  such  executor  or  adminis- 
trator.*® 

Every  executor  or  administrator  committed  to  prison,  as  aforesaid, 
may  be  discharged  l)y  the  court  on  his  delivering  upon  oath  all  the 
property  of  the  deceased  under  his  control  to  such  person  as  is  au- 
thorized by  the  court  or  judge  to  receive  the  .same.*' 

§  355.  Concealment  or  embezzlement  of  assets. — Provision  is  made 
for  the  prosecution  of  an  executor  or  administrator  of  a  decedent, 
or  against  any  person  or  persons  susi^ected  of  having  concealed,  em- 
bezzled or  conveyed  away  any  of  the  moneys,  goods,  chattels,  things  in 

"R.  S.,  §  6047.  '"R.  S.,  §  6051. 

♦♦R.  S..  §  6049.  *'R.  S.,  §  6052. 

"R.  S..  §  6050. 
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action  or  effects  of  sticli  deceased.**  Hsirs  or  legatees  have  no  right  to 
make  a  division  of  any  portion  of  the  estate  among  themselves,  and  if 
they  do,  and  ignore  the  demand  of  an  executor  or  administrator 
for  such  portion  of  the  effects  of  the  decedent  so  divided,  they 
may  be  prosecuted  under  this  provision  for  embezzling  the  assets.*® 

§  356.  Who  may  make  the  complaint — Form. — The  complaint  for 
concealing  or  embezzling  assets  may  be  made  by  '"the  executor,  ad- 
ministrator, creditor,  devisee,  legatee,  heir  or  other  person  interested 
in  the  estate  of  any  deceased  person,  or  by  the  creditor  of  any  devisee, 
legatee,  heir,  or  other  person  interested  in  such  estate."^"  The  com- 
plaint should  set  forth  the  facts  fully  and  completely;  it  need  not 
be  verified  if  filed  in  the  probate  court,  because  we  have  no  statute 
specially  requiring  this  to  be  done.  If  filed  in  the  common  pleas  court 
it  may  fall  within  the  statute  requiring  all  pleadings  of  fact  to  be 
verified. 

§  357.  In  what  court  complaint  made. — The  statute  permits  the 
complaint  to  be  made  either  in  the  probate  court  or  in  the  common 
pleas  court.  The  reason  for  this  is  to  afford  the  parties  an  opportu- 
nity for  a  Jury  trial  if  demanded. 

§  358.  Citation  to  issue. — A  citation  must  issue  to  the  executor  or 
administrator,  or  other  person  or  persons  suspected  of  concealing  or 
embezzling  assets,  to  appear  forthwith  and  be  examined  on  oath 
touching  the  matter  of  the  complaint.^^^  If  the  party  refuse  or  neglect 
to  appear  and  submit  to  an  examination,  or  refuse  to  answer  inter- 
rogatories, he  may  be  committed." 

§  359.  Complaint,  how  tried. — If  the  person  against  whom  the 
complaint  is  filed  does  not  demand  a  trial  by  jury,  the  same  may  be 
heard  by  the  probate  judge ;  if  a  jury  be  demanded,  the  probate  court 
must  forthwith  reserve  the  case  to  the  court  of  common  pleas  for 
hearing  and  determination,  and  it  shall  thereupon  proceed  in  all 
respects  as  though  the  complaint  had  been  originally  made  therein.^^ 

*=R.  S.,  §  6053.  "R.  S.,  §  6053. 

"  In  re  Sattler,  Goebel  183.  "  R.  S.,  §  6054. 

''"R.   S.,   §   6053.     Under  old  stat-        "R.  S.,  §  6053. 
ute,   see   Meinzer  v.   Bevington,   42 
O.  S.  325. 
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When  reserved  in  the  common  pleas  court  it  is  tried  as  an  ordinary  ac- 
tion to  a  jur}-.  If  means  were  not  provided  for  a  jury  trial  the  stat- 
ute would  be  unconstitutional.  The  old  statute  to  the  extent  that  it 
authorized  a  judgment  in  such  cases  in  a  summary  proceeding,  with- 
out an  opportunity  for  a  jury  trial,  was  held  unconstitutional." 

All  such  examinations,  including  as  well  questions  as  answers, 
must  be  reduced  to  writing,  signed  by  the  party  examined,  and  filed  in 
the  court  before  which  the  same  was  taken.^^ 

The  probate  court  must,  if  required  by  either  party,  swear  such 
other  witness  or  witnesses  as  may  be  offered  by  either  party  touching 
the  matter  of  such  complaint,  and  must  cause  the  examination  of  every 
such  witness,  including  as  well  questions  as  answers,  to  be  reduced  to 
writing,  signed  by  the  witness,  and  filed  as  aforesaid."* 

§  360.  Judgment  of  court  on  such  hearing. — The  court  is  required 
to  determine  by  the  verdict  of  a  jury,  if  either  party  require  it,  or 
without  a  jury,  if  neither  party  require  the  same,  whether  the  per- 
son or  persons  accused  is  or  are  guilty  of  either  having  concealed, 
embezzled  or  conveyed  away  any  moneys,  goods,  chattels,  things  in  ac- 
tion or  effects  of  the  deceased  person  aforesaid,  and  if  found  guilty,  the 
amount  of  damages  that  should  be  recovered  on  account  thereof;  and 
the  court  must  forthwith,  in  all  cases  except  when  the  person  found 
guiltv  as  aforesaid,  is  the  executor  or  administrator  of  such  deceased 
person,  render  judgment  in  favor  of  the  executor  or  administrator, 
or  if  there  be  no  executor  or  administrator  in  this  state,  in  favor  of  the 
state,  against  the  person  or  perifons  so  found  guilty  for  the  amount 
of  the  moneys  or  the  value  of  the  goods,  chattels,  things  in  action,  or 
effects  so  concealed,  embezzled  or  conveyed  away,  together  with  ten 
per  centum  penalty,  and  all  costs  of  such  proceedings  or  complaint, 
which  said  judgment  shall  be  a  lien  upon  the  real  estate  of  the  per- 
son or  persons  against  whom  it  is  rendered  within  the  county  from 
the  rendition  thereof;  and  if  the  person  found  guilty  as  aforesaid 
is  the  administrator  or  executor  of  such  deceased  person,  the  court 
shall  forthwith  render  like  judgment  in  favor  of  the  state  against 
the  executor  or  administrator  for  the  amount  or  value  aforesaid,  to- 
gether with  a  like  penalty  and  costs  as  aforesaid,  and  said  judgment 
will  be  a  lien  upon  the  real  estate  of  the  executor  or  administrator 
within  the  county  from  the  rendition  thereof,  and  the  probate  court 

"Howell  V.  Fry,  19  O.  S.  556.  "  R.  S..  §  6056. 

"R.  S..  §  6055. 
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must  forthwith  remove  the  executor  or  administrator  and  commit  the 
administration  of  the  estate  not  already  administered  to  some  other 
person  or  persons.  The  executor  or  administrator  so  removed  will 
not  be  entitled  to  any  compensation  for  acting  as  such,  and  will  be 
charged  in  his  account  to  the  amount  of  the  judgment  aforesaid, 
and  his  property  will  also  be  liable  for  the  satisfaction  of  the  judg- 
ment issued  by  his  successor,  which  is  required  when  such  judgment 
is  rendered  by  the  probate  court,  to  file  a  transcript  with  the  clerk 
of  common  pleas  court  and  cause  such  proceedings  to  be  had  as 
are  contemplated  in  section  7058  of  the  Eevised  Statutes.^' 

§  361.  Transcript  of  proceedings  to  be  filed  in  the  court  of 
common  pleas. — The  executor  or  administrator  in  favor  of  whom 
any  such  judgment  shall  have  been  rendered  by  the  probate  court 
may  forthwith  deliver  to  the  clerk  of  the  court  of  common  pleas  of 
the  county  an  authenticated  transcript  (which  the  probate  judge  is 
required  to  make  out  and  deliver,  on  demand,  to  such  executor  or 
administrator),  on  which  said  transcript  the  clerk  aforesaid  must 
immediately  issue  an  execution  of  said  court  of  common  pleas  for  the 
amount  of  the  original  judgment  and  costs  which  may  have  accrued 
or  may  accrue  thereon,  and  thenceforth  proceedings  on  execution  shall 
be  in  all  respects  as  if  the  judgment  had  been  rendered  in  the  court 
of  common  pleas. ^^ 

§  362.  Duty  of  prosecuting  attorney  in  respect  of  such  judg- 
ment.— If  such  judgment  as  aforesaid  be  rendered  in  the  name  of  the 
state,  and  there  be  no  executor  or  administrator  within  this  state, 
the  prosecuting  attorney  within  the  county  is  required  to  cause  the 
said  transcript  to  be  filed  in  the  clerk's  office  and  proceed  thereon 
to  execution  as  before  provided,  and  it  is  made  his  duty  to  pay  the 
moneys  realized  on  said  execution  to  the  treasurer  of  the  county  for 
the  use  of  the  state,  reserving  such  compensation  to  himself  only 
as  the  probate  court  may  allow.^^ 

§  363.    Conveyance  to  avoid  the  foregoing  proceedings  void. — All 

gifts,  grants  or  conveyances  of  land,  tenements,  hereditaments,  rents, 
goods  or  chattels,  and  all  bonds,  judgments  or  executions  made  or  ob- 

"R.  S.,  §  6057.  party  to  bring  suit  under  the  stat- 

"  R.  S.,  §  6058.  utes  from  §  6053  to  §  6059,  see  Mein- 

»  R.  S.,  §  6059.     As  to  the  proper     zer  v.  Bevington,  42  0.  S.  325. 
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tained  with  intent  to  avoid  the  purposes  of  these  proceedings,  or  in 
contemphition  of  such  examination  or  complaint  aforesaid,  are  utterly 
void  and  of  no  effect.®" 

§  364.  Duty  of  administrator  on  discovering  further  assets  upon 
return  of  inventory. — Whenever  personal  property  or  assets  of  any 
kind  not  mentioned  in  any  inventory  that  shall  have  heen  made, 
comes  to  the  knowledge  or  possession  of  an  executor  or  administrator 
he  must  cause  the  same  to  be  appraised  in  the  manner  set  forth 
herein,  and  an  inventory  thereof  to  be  returned  within  two  months 
after  the  discovery  thereof,  and  the  making  of  such  inventory  and  re- 
turn may  be  enforced  in  the  same  manner  as  in  the  case  of  the  first 
inventory.*^ 

"R.  S.,  §  6060.  "R.  S.,  §  6061. 
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§  365.  Sale  of  personal  property  to  be  made,  when — The  widow 
may  take  at  the  appraisement,  when — Executor's  and  administrator's 
duty  as  to  sale  of  crops — Appraisement  may  be  dispensed  with, 
when. — The  executor  or  administrator  must,  within  three  months 
after  the  date  of  his  bond,  sell  the  whole  of  the  personal  property 
belonging  to  the  estate,  which  is  liable  to  the  payment  of  debts  and 
is  assets  in  his  hands,  to  be  administered,  except  promissory  notes 
and  claims,  demands  and  rights  in  action,  which  can  be  collected  by 
him,  and  except  bonds  and  stocks,  when  the  sale  of  them  is  not  neces- 
sary for  the  payment  of  debts,  and  also,  except  the  following : 
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(a)  Such  as  the  widow  may  desire  to  take  at  the  valuation  made 
by  the  appraisers,  she  securing  payment  to  the  executor  or  adminis- 
trator therefor  as  other  purchasers. 

(b)  Such  property  as  is  specifically  bequeathed  is  not  to  be  sold 
until  the  residue  of  the  personal  estate  has  been  sold  and  is  found  by 
the  executor  or  administrator  to  be  insufficient  for  the  payment  of  the 
debts  of  the  estate. 

(c)  The  executor  or  administrator  may  defer  the  sale  of  the  emble- 
ments or  annual  crops  raised  by  labor  which  were  not  severed  from  the 
land  of  the  decedent  at  the  time  of  his  death  beyond  the  three  months 
herein  prescribed  for  the  sale  of  the  assets,  and  the  same  may  be  sold 
before  or  after  they  are  severed  from  the  land,  at  the  discretion  of  the 
executor  or  administrator,  and  in  the  mode  prescribed  for  the  sale  of 
other  goods  and  chattels :  Provided,  however.  That  when  by  the  terms 
of  any  last  will  the  testator  express  a  wish  that  there  be  no  sale  of  his 
personal  property,  the  court  admitting  the  will  to  probate  may,  at  its 
discretion,  direct  the  omission  thereof,  and  may  also,  at  any  subsequent 
period,  upon  the  application  of  any  party  interested,  require,  and  for 
good  cause  shall  require,  such  sale  to  be  made :  And  provided,  further, 
That  when,  by  the  terms  of  any  last  will,  the  testator  express  a  wish 
that  there  be  no  appraisement  of  his  household  goods  and  furniture, 
the  court  admitting  the  will  to  probate  may,  at  its  discretion,  direct 
the  omission  of  such  appraisement,  but  may,  at  any  time  thereafter, 
require  such  appraisement  to  be  made  upon  the  application  of  any 
party  interested  therein.^ 

§  366.  Sale  of  notes,  mortgages,  etc. — The  common-law  powers  of 
executors  and  administrators  still  exist  and  are  in  force  in  all  cases 
where  not  taken  away  l)y  the  legislature  by  statutory  enactment.  At 
common  law  they  could  sell  the  personal  property,  including  notes, 
mortgages,  bonds  and  leases  of  the  decedent's  estate,  without  an  order 
of  the  court.  But  such  sales  of  any  such  assets  were  required  to  be 
made  in  good  faith  and  for  the  purposes  of  the  estate.  A  sale  so  made, 
at  common  law,  did  not  require  the  ]nirchaser  to  see  the  proper  appli- 
cation of  the  purchase-money.  The  purchaser  taking  from  an  ex- 
ecutor or  administrator  personal  property,  and  paying  for  the  same 
by  surrendering  a  debt  due  from  the  executor  or  administrator  to  the 
purchaser,  will  be  bound  to  take  notice  that  the  sale  is  collusive  and 
fraudulent.^ 

'R.  S.,  §  6074.  'Jelke  v.  Goldsmith,  52  O.  S.  499; 
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An  administrator,  under  the  law  as  it  now  stands,  has  no  power 
to  sell  notes  secured  by  mortgage  on  real  estate  which  belonged  to 
the  deceased  at  the  time  of  his  death.  It  is  the  duty  of  the  adminis- 
trator to  collect  them,  not  to  sell  or  transfer  them.  Notes  so  sold 
and  transferred  by  an  administrator  to  a  third  party  will  be  regarded 
by  the  law  as  paid  as  between  the  administrator  and  the  third  party.^ 

§  367.  Election  by  widow  to  take  property. — The  statute  gives 
the  widow  the  right,  upon  giving  security,  to  take  whatever  of  the 
personal  property  she  desires  at  the  appraised  value.  This  is  a  special 
exception  from  the  power  of  sale,  and  she  can  exercise  the  right  at 
any  time  prior  to  the  sale.  An  executor  or  administrator  can  not 
refuse  to  let  her  have  the  property  when  she  has  complied  with  the 
law,  for  the  alleged  reason  that  the  property  has,  since  the  appraise- 
ment and  immediately  prior  to  the  sale,  greatly  increased  in  value.* 

§  368.  Personalty  given  by  nuncupative  will  not  to  be  sold, 
when. — Where  by  nuncupative  will  a  testator  attempts  to  give  all  his 
property,  which  consists  of  real  and  personal  property,  the  intention 
being  clear  that  the  person  named  as  the  beneficiary  should  take  some- 
thing by  will,  and  the  same  being  a  valid  disposition  as  to  the  personal 
property,  and  it  is  apparent  that  it  was  the  wish  that  such  person 

7  Am.  &  Eng.  Encyc.  Law  288,  299  to  §  6162,  February  18, 1891,  88  O.  L., 

and  note;  Williams  Executors   (7tli  and  which  was  further  amended  by 

Am.   ed.)    172;    Carter  v.   Manufac-  89  0.  L.  148,  regulating  and  restrict- 

turing  Bank,   71   Me.   448;    Duncan  ing  the  sale  of  notes  taken  by  the 

v.   Jaudon,   15   Wall.    (U.   S.)    165;  executor  or  administrator  for  real 

Field  V.  Schieffelin,  7  Johns.  Ch.  154;  estate    sold   by   him,   there   was   no 

Smith  V.  Ayer,  101  U.  S.  320.  "Under  statute  in  this  state  in  any  manner 

our  statutes  an  executor  or  adminis-  abridging  the  power  of  an  executor 

trator  may  sell  the  personal  proper-  or  administrator  to  sell  notes  taken 

ty  of  the  estate  at  public  sale  without  by  him  in  the  course  of  his  adminis- 

an  order  of  the  court.     R.  S.,  §  6076.  tration  of  the  estate  and  payable  to 

By  §  6074,  the  power  of  the  execu-  himself    in    his    representative    ca- 

tor  or  administrator  to  sell  prom-  pacity;  and  therefore  his  powers  of 

issory      notes,      claims,      demands,  sale  as  to  such  notes  were  as  ample 

rights  of  action,  bonds  and  stocks  as  at  common  law,  until  February 

belonging   to   the   deceased,    at   his  18,  1891,  when  §  6162  was  announced 

death,  is  taken  away,  except  as  to  as    above    stated."     Jelke    v.    Gold- 

the   sale   of   desperate   claims,    and  smith,  52  O.  S.  499. 

bonds  and  stocks  necessary  to  pay  ^  Miller  v.  Stark,  61  0.  S.  413. 

debts   as   provided   in   §§   6077   and  *R.  S.,  §  6074;  Overturf  v.  Wear, 

6080,  R.   S.     Until  the  amendment  26  0.  S.  538. 
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should  have  the  benefit  of  it,  instead  of  having  it  all  taken  for  the 
payment  of  the  debts,  the-  legal  effect  of  the  will  is  to  create  a  specific 
legacy,  and  exonerate  the  personalty  from  the  payment  of  the  debts  of 
the  deceased  and  the  costs  of  administration,  and  to  impose  that 
burden  upon  the  real  estate  as  to  which  the  person  dies  intestate.  This 
rule  was  announced  by  a  majority  of  the  court  in  a  lower  court  of  the 
state,  but  such  a  rule  seems  to  the  writer  wholly  unsound,  as  the  effect 
of  it  is  to  allow  a  nuncupative  will  to  operate  on  real  estate." 

§  369.    Specific  property  may  be  turned  over  to  legatee,  how. — 

The  property  specifically  bequeathed  may  be  delivered  over  to  the 
legatee  entitled  thereto,  he  securing  the  redelivery  thereof  on  demand 
to  the  executor  or  administrator ;  otherwise  the  same  must  remain  in 
the  hands  of  the  executor  or  administrator,  to  be  distributed  or  sold, 
as  may  be  required  by  law  and  the  condition  of  the  estate.® 

§  370.  Must  be  at  public  vendue,  when — Price  at  which  may  be 
sold  at  private  sale — Advertisement. — The  sale  of  personal  property 
must  be  made  at  public  vendue,  after  at  least  fifteen  days'  notice  has 
been  given  in  some  newspaper  in  general  circulation  throughout  the 
county,  or  by  advertisement  set  up  in  at  least  five  public  places  in  the 
county  where  such  sale  is  to  take  place :  Provided,  however.  That  the 
court  may,  for  good  cause,  extend  the  time  for  sale:  And  provided, 
further.  That  whenever  the  court  is  satisfied  upon  good  and  sufficient 
proof  that  it  will  be  for  the  advantage  of  the  estate  of  the  decedent  to 
sell  any  part  of  the  personal  estate  not  taken  by  the  widow  at  the 
valuation  made  by  the  appraisers,  at  private  sale,  the  court  may  au- 
thorize the  executor  or  administrator  to  sell  the  personal  estate,  or 
any  part  or  parcel  thereof,  at  private  sale,  either  for  cash  or  upon 
such  other  terms  as  the  court  may  in  its  discretion  direct;  but  the 
executor  or  administrator  will  not  be  authorized  to  sell  the  property  at 
private  sale  at  less  than  the  appraised  value  unless  the  probate  court 
be  satisfied  by  the  affidavits  of  at  least  three  disinterested  persons 
that  the  property  can  not  be  sold  at  its  appraised  value,  and  that  it 
will  be  for  the  Ijest  interests  of  the  estate  to  sell  the  same  at  a  less 
price,  in  which  case  the  court  may  authorize  the  administrator  or 
executor  to  sell  the  same  for  a  less  amount.     Should  any  property 

•Skinner  v.  Blackburn,  4  0.  C.  C.         '  R.  S.,  §  6075. 
325. 
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thus  ordered  to  be  sold  at  private  sale  be  not  sold  within  six  months 
from  the  time  of  the  order,  or  within  such  other  time  as  may  be  fixed 
in  the  order,  then  the  probate  court  may  order  the  same  to  be  sold 
at  public  auction  in  the  same  manner  as  though  a  private  sale  had 
not  been  ordered.'^ 

§  371.  Desperate  claims  disposed  of,  how. — Upon  proper  proof 
being  made  by  an  executor  or  administrator  to  the  probate  court  that 
any  claim,  debt  or  demand  whatsoever  belonging  to  the  estate  in  his 
hands  to  be  administered,  and  accruing  in  the  life-time  of  the  de- 
ceased, represented  by  such  executor  or  administrator,  is  desperate: 

(a)  On  account  of  the  doubtful  solvency  or  actual  insolvency  of 
the  person  or  persons  owing  the  same; 

(&)  On  account  of  such  debtor  having  availed  himself  or  herself 
of  the  bankrupt  law  of  the  United  States; 

(c)  By  reason  of  some  legal  or  equitable  defense  which  such  debtor 
or  debtors  shall  allege  and  make  appear  against  the  same ; 

(d)  On  account  of  the  smallness  of  the  claim  and  difficulty  in  its 
collection,  either  from  the  remoteness  of  the  residence  of  the  debtor, 
or  the  ignorance  of  the  executor  or  administrator  of  such  residence; 
the  court  may  order  such  claim,  debt  or  demand  to  be  compounded  or 
sold,  or  to  be  filed  in  such  court  for  the  benefit  of  the  heirs,  devisees 
or  creditors  of  such  deceased  person  as  will  sue  for  or  recover  the 
same,  giving  the  creditors  the  preference,  if  they  or  any  of  them  apply 
for  the  same  before  the  final  settlement  of  the  estate,  and  such  order 
of  the  court  will  be  a  sufficient  voucher  to  the  executor  or  adminis- 
trator.^ 

A  claim  against  an  executor  is  not  such  a  claim  as  is  contemplated 
by  this  statute,  and  the  probate  court  is  without  jurisdiction  to  order 
the  sale  of  such  a  claim.® 

§  372.  Same  continued — Notice  for  application  of  sale  of  same — 
Publication  of  notice — Public  or  private  sale — Terms  of  compound- 
ing fixed  in  order. — In  all  cases  where  any  of  the  claims  or  demands 
exceed  the  sum  of  ten  dollars,  or  they  all  in  the  aggregate  exceed  the 
sum  of  five  hundred  dollars,  the  executor  or  administrator  is  required 
to  give  notice  of  such  intended  application  to  the  court  for  such  or- 
der at  least  three  consecutive  weeks  previous  to  the  day  on  which 

'R.  S.,  §  6076.  'Cheney  v.  Powell,  20  O.  C.  C.  398. 

'R.  S.,  §  6077. 
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the  application  is  to  be  made,  which  notice  must  be  published  in  some 
newspaper  having  a  general  circulation  in  the  county;  but  if  there 
be  no  newspaper  in  said  county,  then  in  some  newspaper  having  a  gen- 
eral circulation  in  the  county;  but  if  the  claims  are  numerous  they 
need  not  be  described  in  the  notice.^" 

If  the  court  order  a  sale  of  such  debts  or  demands,  the  executor 
or  administrator  must  give  public  notice  as  aforesaid  of  the  time  and 
place  of  sale  three  consecutive  weeks  previous  to  the  day  of  sale,  at 
which  they  shall  be  sold  to  the  highest  bidder;  but  the  court  may,  in 
its  discretion,  order  a  private  sale  of  such  debts  and  demands,  in  like 
manner  and  for  like  reasons  as  provided  for  the  private  sale  of  goods 
and  chattels;  and  if  the  court  authorize  the  compounding  of  such 
claims,  or  any  of  them,  the  court  must  in  the  order  fix  the  sum  for 
which  the  same  may  be  compounded. ^^ 

§  373.  Corporation  stocks  sold,  how. — The  executor  or  adminis- 
trator may  sell  either  at  public  or  private  sale  any  railroad  stock  or 
other  stock  or  shares  in  any  corporation,  but  if  he  sell  at  private  sale, 
it  can  not  be  for  a  sum  less  than  shall  be  for  that  purpose  fixed  by 
an  order  of  the  probate  court." 

§  373-1.    When  credit  may  be  given — Security  to  be  taken. — 

In  all  sales  of  personal  property  a  credit  may  be  given  by  the  executor 
or  administrator  of  not  less  than  three  and  not  more  than  nine 
months,  unless  otherwise  ordered  by  the  court,  when  a  purchase  ex- 
ceeds three  dollars."  Notes  or  bonds  with  two  or  more  approved 
sureties  must  in  all  cases  of  sale  on  credit  be  taken  by  the  executor 
or  administrator.' ■*  WHiere  credit  is  offered  in  the  sale  of  personalty, 
the  administrator  can  not  arbitrarily  and  at  his  pleasure  ivject  notes 
tendered  to  him  upon  which  are  the  names  of  sureties  who  have  all  the 
qualifications  required  by  the  statutes;  l»ut  if  his  decision  as  to  the 
qualifications  of  the  sureties  is  made  in  good  faith,  and  with  caution, 
it  should  stand." 

^'  374.  Executor  or  administrator  not  liable  for  loss  on  account 
of  insufficient  surety,  when. — An  executor  or  administrator  will  not 

■*R.  S.,  §  6078.  "R.  S.,  §  6082. 

"  R.  S.,  §  6079.  "Hamilton  v.  Bonham,  20  0.  C.  C. 

"  R.  S.,  §  6080.  252,  10  O.  C.  D.  834. 

"R.  S.,  §  6081. 
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be  responsible  for  any  loss  happening  by  the  insolvency  of  the  pur- 
chaser at  such  sale,  or  his  sureties,  if  satisfactory  evidence  is  adduced 
that  the  executor  or  administrator  proceeded  with  due  caution  in 
taking  security,  and  has  used  due  diligence  to  collect  the  notes  and 
bonds. ^"^  This  statute,  however,  does  not  relieve  an  administrator 
who  takes  a  note,  payable  in  twelve  months,  and  with  a  single  in- 
sufficient surety.^^ 

§  375.  Duties  of  executor  and  administrator  and  clerk  of  sale  as 
to  list  of  articles  in  inventory. — The  executor  or  administrator  must, 
previous  to  any  public  sale,  make  out  a  list  of  all  the  articles  men- 
tioned in  the  inventory  which  are  liable  to  be  sold,  in  the  order  set 
down  in  the  inventory,  whether  the  same  are  destroyed,  taken  by  the 
widow  at  appraisement  or  otherwise  forthcoming;  and  some  suitable 
clerk,  who  is  not  interested  in  the  estate,  will  be  required,  at  the  time 
of  sale,  to  place  opposite  to  each  item  upon  the  list  the  names  of  the 
purchaser  or  purchasers  and  the  amount  for  which  the  item  men- 
tioned or  any  part  thereof  was  sold ;  and  if  there  be  any  article  on  said 
list  which  was  not  sold  the  clerk  must  enter  opposite  to  such  article 
the  words  "not  sold,"  or  the  words  "taken  by  the  widow  at  appraise- 
ment," or  other  statement,  according  to  the  fact;  and  if  any  articles 
be  sold  which  are  not  mentioned  in  the  inventory,  the  same  must  be 
so  designated  on  the  sale  bill  by  the  clerk.^® 

Nothing  contained  in  the  preceding  paragraph  can  be  so  construed 
as  to  require  the  executor  or  administrator  to  sell  each  article  in  the 
order  in  which  the  same  is  stated  in  the  list  taken  from  the  inventory, 
nor  to  require  articles  which  are  mentioned  in  the  list  under  a  single 
item  to  be  put  up  and  sold  together,  but  the  articles  mentioned  in  the 
sale  bill  must  be  stated  in  the  same  order  in  which  they  are  entered 
upon  the  inventory,  so  that  the  same  can  be  readily  compared  by  the 
court,  and  by  parties  interested  in  the  estate.^^ 

§  376.  Sale  bill  to  be  signed  by  clerk  and  sworn  to  by  executor 
or  administrator. — The  sale  bill  must  be  signed  by  the  clerk,  and  the 
executor  or  administrator  must  make  oath  before  some  officer,  au- 
thorized to  administer  oaths,  that  the  same  is  in  all  respects  correct, 
to  the  best  of  his  knowledge  and  belief;  the  sale  bill,  with  a  cer- 

"R.  S.,  §  6083.  ^'R.  S.,  §  6084. 

"White  V.  Moe,  19  0.  S.  37.  ''R.  S.,  §  6085. 
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tificate  of  the  oath  annexed  thereto,  must  be  filed  by  the  executor  or 
administrator,  in  the  probate  court,  within  six  weeks  from  the  time 
of  the  sale,  and  all  the  terms  of  private  sales  must  be  sworn  to  by  the 
executor  or  administrator.-" 

§  377.  Return  of  sale  bill,  how  enforced. — If  any  executor  or  ad- 
ministrator refuse  or  neglect  to  return  the  sale  bill,  or  fail  to  make 
return  of  any  private  sale  within  six  weeks  after  the  sale,  the  same 
proceedings  may  be  had  against  him  and  his  sureties  as  are  pro- 
vided in  cases  of  the  neglect  or  refusal  to  return  an  inventory.^^ 

^R.  S.,  §  6086.  ='R.  S.,  §  6087. 


CHAPTER  XIII. 

sale  of  real  estate  by  executors  or  administrators. 

1.  Under  Power  in  Will. 

2.  Power  to  Sell  Lands — Statutory. 

3.  Lands  Subject  to  Sale. 

4.  For  What  Purpose  Lands  may  be  Sold — Payment 

OF  Debts  and  Legacies. 

5.  Procedure  to  Obtain  Sale. 

6.  Appraisement. 

7.  Homestead  for  Widow  and  Minor  Children. 

8.  Assignment  of  Dower. 

9.  The  Sale. 

10.  The  Deed. 

11.  Sale  by  Foreign  Executor  or  Administrator. 

12.  Miscellaneous. 

1.     Under  Power  in  Will. 

Section  Section 

378.  Sale  by  executor  under  power     381.     Same  continued — Naked  power 

of  will.  to  sell  not  coupled  with  an 

379.  Further  as  to  power  given  by  interest. 

will  to  sell.  382.     If  executor  fails  to  sell,  who 

380.  Same    continued — When    title  may  act. 

under  power  of  sale  is  vest-     383.     Power  in  will  ceases,  when, 
ed  in  an  executor. 

§  378.  Sale  by  executor  under  power  of  will. — It  is  within  the 
power  of  a  testator  to  authorize  his  executor  to  sell  his  real  estate 
without  going  through  the  usual  formalities  of  obtaining  an  order  of 
court,  the  statute  providing  that:  If  any  executor  or  administrator, 
duly  qualified,  is  authorized'  by  will  or  devise,  to  sell  real  estate,  no 
order  shall  be  required  from  the  court  to  authorize  him  to  act  in 

(265) 
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pursuance  of  the  power  vested  in  him  l)y  such  will.^  The  provision 
in  the  will  should  unequivocally  authorize  such  sale,  and  if  there  be 
any  doubt  in  the  matter,  an  order  of  court  should  be  obtained. 

It  must  always  be  kept  in  mind  that  the  powers  of  the  personal 
representatives  over  the  real  estate  of  a  decedent  are  derivative  or  lim- 
ited. A  sale  by  an  executor,  without  authority  derived  from  a  will, 
or  the  order  of  court,  is  void  because  made  without  authority  of  law.* 

The  statute  provides  that  where  a  person  dies  intestate,  leaving 
personal  property  insufficient  to  pay  the  debts  with  the  allowance  to 
the  widow  and  children  for  their  support  twelve  months,  and  the 
charges  of  administering  the  estate,  the  executor  must  apply  either 
to  the  probate  court  or  to  the  court  of  common  pleas  for  authority 
to  sell  the  real  estate  of  the  deceased.^ 

§  379.  Further  as  to  power  given  by  will  to  sell. — Before  sale 
under  authority  of  a   will,   the   administrator  or  executor  must  be 


=  R.  S..  §  6167. 

•  Lessee  of  Goforth  v.  Longworth, 
4  O.  129.  See,  also,  2  Woerner  Am. 
Law  of  Adm.,  §  309.  On  the  ques- 
tion of  the  care  that  should  be  ex- 
ercised in  the  sale  of  real  estate 
to  pay  debts,  Mr.  Woerner,  in  the 
American  Law  of  Administration, 
Vol.  II,  p.  102,  says  that  "while  it  is 
manifestly  the  policy  of  the  law  to 
uphold  judicial  sales  made  without 
fraud,  so  as  not  to  deter  purchasers 
by  encouraging  the  apprehension 
that  their  substantial  rights  and 
interests  may  be  sacrificed  to  tech- 
nical considerations,  while  courts 
will  go  very  far  to  insure  protection 
to  innocent  purchasers  in  collateral 
proceedings,  even  cases  of  gross 
error  arising  out  of  blunders  or 
carelessness  of  probate  courts  or 
their  officers, — it  is  obviously  of  the 
gravest  importance  that  every  step 
taken  in  subjecting  real  estate  to 
sale  for  the  payment  of  debts  be,  as 
nearly  as  possible,  in  literal  com- 
pliance   with    the    methods    pointed 


out  by  the  statute  upon  which  the 
proceeding  is  based.  Where  partic- 
ular forms  are  pointed  out  for  the 
execution  of  the  powers,  however 
immaterial  they  may  appear  in 
themselves,  these  forms  are  condi- 
tions that  can  not  be  dispensed 
with.  It  is  a  pernicious  error,  fruit- 
ful of  trouble  and  mischief,  to  sup- 
pose that  any  vague  and  artificial 
statement  of  the  circumstances  is 
sufficient  to  authorize  an  order  for 
the  sale  of  real  estate,  if  the  appli- 
cant and  the  judge  both  know  all 
about  the  mattter,  or  if  the  good 
faith  and  honesty  with  which  the 
application  is  made  are  sufficient 
safeguards  against  ruinous  compli- 
cations and  litigation  that  may  fol- 
low an  oversight  or  mistake.  *  •  • 
No  part  of  an  administrator's  duty 
claims  more  careful  attention  and 
demands  more  imperatively  the  ad- 
vice and  assistance  of  a  competent 
attorney." 

=  R.  S.,  §  6136;   Abbott  v.  Cole,  5 
0.  87. 
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duly  appointed  by  the  court.  The  administrator  is  without  authority 
until  properly  qualified.* 

The  trust  imposed  on  an  executor  by  a  will  in  respect  of  an  au- 
thority given  to  sell  real  estate  is  a  personal  trust ;  it  can  not  be  trans- 
ferred and  must  be  strictly  construed.  The  power  given  being  to 
sell  does  not  authorize  nor  imply  an  authority  to  exchange  or  barter 
it,  nor  to  incumber  the  land;°  nor  will  a  power  given  by  will  to  pay 
debts  give  the  executor  authority  to  make  a  perpetual  lease/  nor  to 
mortgage.'^ 

A  will  contained  the  following:  "And  I  do  authorize  my  said  ex- 
ecutors to  sell  at  their  discretion  any  part  of  my  real  estate  not  herein 
specifically  devised."  This  discretionary  power  to  sell  given  the  ex- 
ecutors in  this  will  can  not  be  delegated.  If,  however,  an  attorney 
in  fact  of  the  executor  does  assume  to  sell,  a  subsequent  receipt  by 
the  executor  is  a  ratification  and  equivalent  to  the  exercise  of  the 
discretion  by  the  executor.®  A  power  given  to  an  executor  to  sell 
should  always  be  so  construed  as  best  to  carry  out  the  intention  of  the 
testator. 

Authority  given  an  executor  to  convert  real  estate  into  money  con- 
fers power  to  sell.  This  is  because  but  one  way  exists  whereby  real 
estate  can  be  converted  into  money.  Authority  being  given  to  so  con- 
vert real  estate  into  money,  the  absence  of  instructions  as  to  the  man- 
ner in  which  it  is  to  be  done  is  unimportant.  In  this,  as  in  other 
matters  pertaining  to  the  construction  of  wills,  the  intention  of  the 
testator  as  expressed  in  the  will,  all  its  parts  being  construed  to- 
gether, should  control.^  Not  only  can  authority  be  given  to  an  ex- 
ecutor to  sell,  but  by  apt  words  he  can  also  be  given  the  right  to  con- 
vey.^*^ 

§  380.  Same  continued — When  title  under  power  of  sale  is  vested 
in  an  executor. — A  will  authorizing  the  executor  to  dispose  of  real 

'R.  S.,  §  6167.  11  W.  L.  B.  145,  177,  as  to  discre- 

°  Taylor   v.    Galloway,    1    O.    232;  tion  in  selling  with  or  without  or- 

Fleischman  v.  Shoemaker,  2  0.  C.  C.  der  of  the  court.     See,  also,  Allen  v. 

152;  City  of  Cleveland  v.  State  Bank,  Globe  Ins.  Co.,  19  W.  L.  B.  198,  as 

16  0.  S.  236.  to  delegation  of  power  to  sell. 

*=Breuer  v.  Hayes,  21  W.  L.  B.  29;  "Dean  v.  Loewenstein,  6  0.  C.  C. 

Neff  V.  Neff,  3  W.  L.  Gaz.  68;  1  Sug-  587;  Nimmons  v.  Westfall,  33  O.  S. 

den  Powers  129.  213;    Hoyt  v.  Day,  32  O.  S.  101,  as 

^  Breuer  v.  Hayes,  21  W.  L.  B.  29.  to  intention  of  testator. 

'Railroad   v.    Hutchins,    37    O.    S.  ^^  Steele  v.  Worthington,  2  O.  182; 

282.     See,   also,    Sargent   v.    Sibley,  Williams  v.  Veach,  17  O.  171. 
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estate  when,  in  his  discretion,  the  same  can  be  done  to  advantage, 
and  to  distribute  the  proceeds  among  certain  named  devisees,  gives 
the  executor  an  interest  in  the  performance  of  the  trust,  for  the 
preservation  of  which  he  is  entitled  to  the  possession  of  the  real  es- 
tate. The  title  in  such  instance  will  l^e  vested  in  the  heirs,  subject 
to  be  divested  by  the  exercise  of  the  power  of  sale  by  the  executor.^^ 
The  rule  is  the  same  where  the  testator,  in  the  disposition  of  his 
lands,  directs  the  executor  to  sell  and  pay  over  the  proceeds  to  a 
trustee,  for  the  benetit  of  certain  legatees.  If  an  administrator  with 
the  will  annexed,  who  has  acted  under  this  power,  while  so  act- 
ing wholly  abandons  the  administration  of  the  estate,  his  authority 
under  the  statute  ceases,  and  he  can  not  afterwards  make  a  deed  of 
the  lands  sold  by  him  while  he  was  administrator.  His  deed,  under 
circurnstances  of  this  kind,  conveys  no  title."  A  will  giving  to  the 
wife  real  estate  for  life,  to  be  managed  and  controlled  by  executors 
named  in' the  will  for  the  use  and  benefit  of  the  wife,  gives  to  the 
executors  more  than  a  naked  interest  to  sell.  They  have  a  power 
coupled  with  such  an  interest  as  would  enable  them  to  maintain 
ejectment."  The  executors  have  the  right  of  possession.  And  the 
right  of  the  executors  remains  the  same  if  the  wife,  under  the  will, 
elects  to  take  her  dower.^* 

§  381.  Same  continued — Naked  power  to  sell  not  coupled  with  an 
interest. — As  shown  in  the  foregoing  paragraphs,  if  the  executor  is 
empowered  to  sell  and  is  clothed  with  certain  additional  powers,  he  is 
entitled  to  the  possession  of  the  lands  that  he  is  authorized  to  sell. 
But  if  the  intention  of  the  testator,  gathered  from  the  will  in  all  its 
parts,  gives  a  naked  power  to  sell,  without  any  other  interest  in  the 
estate,  the  title  in  the  land  vests  at  once  in  the  heirs."  "Where  a 
testator  in  a  will  makes  a  devise  of  a  part  of  his  estate  to  his  wife  in 
fee  and  the  residue  to  certain  other  relatives  in  fee,  naming  the  pro- 
portionate share  of  each,  and  appoints  an  executor,  with  authority 
and  power  to  sell  and  convey  the  real  estate  for  the  purpose  of  dis- 
tributing it  among  the  devisees,  if  necessary  to  distribute  it,  this 

"  Dabney  v.  Manning,  3  O.  321;  tors  who  have  power  to  sell,  see  43 
Boyd  V.  Talbert,  12  O.  212.  O.  L.  6G. 

"Elstner  v.  Fife,  32  0.  S.  358.  '=  Roberts  v.  Roberts.  1  Dis.  177. 
As  to  powers  of  administrators  with  '*  Roberts  v.  Roberts,  1  Dis.  177. 
the  will  annexed  succeeding  execu-         "  Nimmons  v.   Westfall.  33  O.  S. 

213. 
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power  to  sell  is  not  a  power  coupled  with  an  interest,  and  can  be 
used  only  to  make  a  sale  for  the  purpose  of  distribution.^*'  And  in 
such  case  the  fact  that  one  of  the  devisees  has  sold  his  share,  if  dis- 
tribution can  not  be  made  without  sale,  does  not  prevent  an  exercise 
of  the  power.^" 

This  power  lodged  by  a  testator  in  his  executor  gives  him  the 
power  to  dispose  of  the  fee.  The  estate  of  the  devisees  is  held  by  a 
legal  title  subject  to  be  divested  at  any  time  by  the  exercise  of  the 
power  of  sale  by  the  executor,  and  when  that  power  is  exercised  by 
the  executor  the  rights  of  the  devisees  are  transferred  to  the  fund 
arising  from  the  sale.^^  This  authority,  however,  will  be  terminated 
when  the  estate  is  settled,  or  all  claims  against  the  estate  are  pre- 
sumptively satisfied  by  lapse  of  time,  and  no  object  of  the  testator 
is  to  be  further  attained.^® 

As  already  stated,  the  rule  is  that  if  a  naked  power  is  given  by  will 
to  an  executor  to  sell  and  to  distribute,  the  executor  has  no  interest 
in  the  land,  but  if  the  power  is  coupled  with  an  interest,  then  the 
estate  is  under  the  control  of  the  executor.  This  rule  of  law  is  im- 
portant, because  the  devisees  in  the  will,  if  the  power  is  a  naked 
power  to  sell  and  distribute,  have  a  right  to  the  rents  and  profits  and 
the  control  of  the  land,  and  if  the  power  is  more  than  such  naked 
power  to  sell,  then  the  possession  of  the  land  will  go  to  the  donee  of 
the  power.-'' 

§  382.  If  executor  fails  to  sell,  who  may  act. — After  a  will  has 
been  probated,  or  after  a  will,  made  in  any  other  state,  has  been  ad- 
mitted to  record,  and  the  will,  in  either  case,  authorizes  the  sale  of 
land  by  executors  or  any  of  them,  to  be  sold  or  conveyed,  or  such 

"Hoyt  V.  Day,  32  0.  S.  102;  Craig-  ^*  Smith  v.  Anderson,  31  O.  S.  144. 
head  v.  Pike,  4  Rec.  199,  in  which  a  In  this  case  an  attachment  was  lev- 
devise  of  all  real  estate  which  was  ied  on  the  share  of  the  devisee  be- 
given  to  executors  to  hold  and  di-  fore  sale  by  the  donee  of  the  power, 
vide  among  children  until  the  It  was  held  that,  on  sale  by  the  ex- 
youngest  became  of  age,  with  power  ecutor,  the  purchaser  took  the  land 
to  sell  such  part  as  was  necessary  in  the  sale  unaffected  by  the  attach- 
to  partition,  and  reinvest  the  pro-  ment  levy. 

ceeds  in  other  real  estate,  gave  no  '"  Ward  v.  Barrows,  2  O.  S.  241. 

power  to  sell  except  in  order  to  ef-  "*  See  Henry  Probate  Law,  §  192; 

feet  partition.  Sugden  Powers  129. 

"Hoyt  V.  Day,  32  O.  S.  102;  Craig- 
head V.  Pike,  4  Rec.  199. 
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lands  shall  be  thereby  ordered  to  be  sold  by  such  executor  or  aiiy  of 
them,  and  one  or  more  of  the  executors  so  named  die,  refuse  to  act 
or  neglect  to  take  upon  themselves  the  execution  of  the  will,  then  all 
sales  and  conveyances  of  any  such  land  by  the  executor  or  executors 
who  took  upon  himself  or  themselves  in  this  state  the  execution  of 
the  will,  or  the  survivor  or  survivors  of  them,  is  as  equally  valid  as  if 
the  residue  of  tlie  executors  had  joined  in  the  sale  and  conveyance. 
If  none  of  the  executors  so  named  in  such  will  takes  upon  himself 
the  execution  thereof,  or  if  all  of  the  executors  who  take  out  letters 
testamentary  die,  resign,  or  be  removed  before  the  sale  and  convey- 
ance of  such  estate,  or  die,  resign,  or  be  removed  after  the  sale  and 
before  the  conveyance  is  made,  the  sale  or  conveyance,  or  both,  shall 
be  made  by  the  administrator  with  the  will  annexed.-^ 

§  383.  Power  in  will  ceases,  when. — When  an  estate  is  settled, 
and  all  claims  against  it  have  been  presumptively  satisfied  by  lapse 
of  time,  the  power  given  by  will  to  the  executor  to  sell  ceases.^- 

2.     Power  to  Sell  Lands — Statutory. 

Section  Section 

384.     Sale    of    lands    to    pay    debts  385.     When  sale  may  be  applied  for. 

statutory — Early  history  of  386.  Power  to  sell  continues  till 
law.  debts  are  fully  paid. 

§  384.  Sale  of  lands  to  pay  debts  statutory — Early  history  of 
law. — At  common  law  there  was  no  power  to  resort  to  the  lands  of  a 
decedent  to  pay  his  debts.  Prior  to  1795  there  was  no  law  in  the 
Northwest  Territory  giving  power  to  administrators  to  sell  lands  to 
pay  debts  of  an  intestate.  In  the  year  1705,  in  an  act  for  the  settle- 
ment of  the  estate  of  an  intestate,  this  authority  to  sell  the  lands  of 
a  decedent  first  appeared  in  our  statute.  In  1805  the  statute  was 
repealed,  and  in  1808  again  enacted.-^  The  power  of  an  adminis- 
trator to  sell  to  pay  debts  and  all  other  powers  of  an  administrator 
with  regard  to  the  real  estate  of  deceased  persons  are  derived  from 
statutory  enactment.  Xo  power  with  regard  thereto  exists  at  com- 
mon law.^* 

^' R.  S.,  §  5980.  "Ludlow   v.    Johnson.    3    0.   553; 

"Lessee   of  Ward   v.   Barrows,   2  Paine  v.  Skinner,  8  O.  159. 

O.  S.  242.     See,  also,  Elstner  v.  Fife,  "  McCall  v.  Pixley,  48  O.  S.  379; 

32  O.  S.  358.  Doan  v.  Biteley,  49  O.  S.  588. 
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§  385.  When  sale  may  be  applied  for. — The  statute  authorizes  the 
executor  or  administrator,  as  soon  as  either  shall  ascertain  that  the 
personal  estate  is  insufficient  to  pay  all  the  debts  of  the  deceased,  with 
the  allowance  of  the  widow  and  children  for  their  support  twelve 
months,  and  the  charges  of  administering  the  estate,  to  apply  to 
the  probate  court  or  the  court  of  common  pleas  for  authority  to  sell 
the  real  estate  of  the  deceased.-^ 

§  386.    Power  to  sell  continues  till  debts  are  fully  paid. — The 

power  and  duties  of  an  administrator  do  not  cease  as  long  as  there 
are  debts  to  be  paid  and  assets  which  can  be,  by  the  administrator, 
applied  to  their  satisfaction.  The  mere  fact  that  an  administrator 
has  recovered  all  the  property  in  his  power  and  distributed  the  same 
will  not  prevent  his  bringing  an  action  years  afterward,  by  filing  a 
petition,  to  subject  lands  which  had  been  set  ofE  as  a  homestead,  and 
which  had  ceased  to  be  a  homestead,  for  the  payment  of  debts  pre- 
viously presented  and  allowed  as  valid  debts  against  the  estate.-^  A 
settlement  made  by  an  administrator,  and  supposed  to  be  final,  will 
not  relieve  real  estate  from  being  subject  to  be  sold  by  the  adminis- 
trator on  the  discovery  of  unpaid  claims  against  the  decedent's  estate, 
nor  w^ill  the  real  estate  be  exempt  because  the  heirs,  thinking  the 
debts  have  been  paid,  have  partitioned  the  real  estate  of  the  intestate 
among  themselves  and  have  sold  their  respective  shares  to  innocent 
third  persons.     The  real  estate  is  liable  for  such  debt,  and  not  the 

■^  R.  S.,  §  6136.  years    after    the    decedent's    death. 

="  Taylor  v.  Thorn,  29  O.  S.  569:  Lafferty  v.  Shinn,  38  O.  S.  46:     In 

Plaintiff  died  insolvent.     In  1853  his  this  case,   in   1851,   all   of  the  real 

administrator  procured  an  order  to  estate  of  decedent  was  sold  to  pay 

sell    real    estate    to    pay   debts.     A  debts,     excepting    a    dower    estate 

homestead  by  metes  and  bounds  was  therein  which  had  been  assigned  to 

set  off  in  this  property  to  the  widow  the  widow.    Debts  were  not  all  paid, 

and    minor    children.     In    1876    the  The   widow   sold   her  dower   which 

children   were   all   of   age,   and   by  had  been  so  assigned  to  her.     She 

supplemental    petition    in   the   orig-  died   in  1869.     In   1872,  an  heir  of 

inal  case,  the  administrator  asked  decedent  asked  for  partition  of  the 

to  sell  the  homestead  to  pay  debts  real  estate  so  assigned  to  the  widow, 

presented  and  allowed  at  about  the  In   the  partition  suit  the  adminis- 

time   of   the   first   sale.     The   court  trator  intervened  and  asked  an  or- 

allowed  the  order.    This  power  of  der  to  sell  the  real  estate  to  pay 

the  administrator  has  been  extend-  debts,   and   the   order   was   allowed 

ed   so   far   as   to   I'each   assets   not  him. 
available    until    more    than    twenty 
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sureties  on  the  bond  of  the  administrator.  A  debt  of  this  kind  is  a 
lien  upon  the  real  estate  of  the  decedent.  The  purchaser  of  the  real 
estate  from  an  heir  takes  the  heir's  interest,  burdened  with  the  lien, 
and  he  buys  subject  to  the  rule  of  caveat  emptor.-' 

3.    Lands  Subject  to  Sale. 

Section  Section 

387.  Lands  subject  to  sale.  391.     Same    continued— Action    for 

388.  Equitable    interests    may    be  possession  of  such  lands. 

sold.  392.     Who  can  complain  of  fraudu- 

389.  What  is  an  equitable  estate?  lent  conveyance. 

390.  Lands  fraudulently  conveyed. 

§  387.  Lands  subject  to  sale. — All  lands  the  fee-simple  of  which 
was  in  a  deceased  testate  or  intestate  are  subject  to  sale  for  the  pay- 
ment of  debts.  These  need  no  special  attention.  As  we  see  at  an- 
other place,  the  question  of  title  may  be  raised  and  determined  in  the 
proceeding  to  sell  in  the  probate  court.-^  Equitable  interests,^'*  lands 
fraudently  conveyed  by  a  decedent,^^  are  subject  to  sale,  and  will  be 
next  specially  considered.  As  permanent  leasehold  estates,  renew- 
able forever,  are  subject  to  the  same  law  of  descent  as  estates  in  fee," 
they  are  undoubtedly  such  interests  as  may  be  sold  under  the  statute." 

§  388.  Equitable  interests  may  be  sold. — It  is  the  duty  of  an  ad- 
ministrator or  executor,  in  asking  to  sell  any  equitable  estate  of  de- 
cedent, held  by  him  in  any  lands,  to  set  forth  in  the  petition  the  na- 
ture of  such  equitable  estate  or  interest,  making  all  necessary  parties, 
including  the  persons  holding  the  legal  title  to  the  same  and  those 
who  are  entitled  to  the  purchase-money  therefor.  The  court  may  in 
such  case,  notwithstanding  the  other  provisions  of  the  statute  in  re- 
spect thereto,  make  such  order  for  the  appraisement  and  sale  of  such 
equitable  estate  for  the  indemnity  of  the  estate  of  the  deceased  against 
the  claim  for  such  purchase-money  and  for  the  adjustment  of  the 
dower  of  the  widow  of  the  deceased  in  such  equitable  estate,  by  esti- 
mating and  directing  to  be  paid  to  her  the  value  of  a  life  annuity  in 

"Faran  v.  Robinson,  17  O.  S.  242;  ^  Post,  §  388. 

Stiver  v.  Stiver,  8  O.  217.     See,  also,  '"Post,  §  390. 

post,  §  395,  as  to  debts  being  a  lien  ^  R.  S.,  §  4181. 

upon  the  real  estate.  "  R-  S.,  §  G136. 

"Post,  §  420. 
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one-third  of  such  an  equitable  estate  or  otherwise,  as  it  may  deem 
just  and  right  between  all  parties  in  interest.^^ 

§  389.    What  is  an  equitable  estate  ? — In  Avery  v.  Duf rees/*  in 

discussing  what  this  term  meant,  it  was  said: 

"What  is  real  estate?  I  take  it  to  be  the  interest  which  a  man 
has  in  lands,  tenements  or  hereditaments.  If  it  be  such  an  interest 
as  can  be  enforced  in  a  court  of  law,  it  is  a  legal  interest  or  estate. 
If  it  be  such  as  can  only  be  enforced  in  a  court  of  chancery,  it  is  an 
equitable  interest  or  estate.  But  in  either  case  it  is  real  estate  or 
property.  In  the  case  of  Livingston  v.  Newkirk,^^  the  chancellor 
says,  'An  equitable  interest  founded  upon  articles  for  a  purchase, 
and  which  a  court  of  equity  will  specifically  enforce,  is  real  estate 
which  will  pass  by  a  devise  subsequently  made,  and  if  there  be  no  de- 
vise, will  descend  to  the  heirs,  and  the  executor  must  pay  the  pur- 
chase-money for  the  benefit  of  the  heir.'  " 

The  estate  of  a  decedent  in  real  estate  remaining  unsold,  and  which 
he  had  in  his  life-time  conveyed  to  a  trustee  to  pay  certain  debts,  and 
which,  when  these  debts  were  paid,  was  to  be  repaid  to  the  decedent,  is 
an  equitable  interest  to  be  sold  to  pay  debts  due  the  estate.^'' 

An  imperfectly  executed  deed  operates  as  a  contract  of  sale  from 
the  grantor,  so  as  to  create  an  equitable  estate  in  the  purchaser,  if  it 
be  clearly  apparent  that  the  instrument  was  intended  as  a  convey- 
ance of  the  land.^^ 

§390.  lands  fraudulently  conveyed.— The  real  estate  which  an 
administrator  or  executor  may  sell  includes  all  the  lands  which  the 
deceased  in  his  life-time  had  conveyed  with  intent  to  defraud  his 
creditors.  It  also  includes  all  other  rights  and  interests  in  lands  and 
tenements  and  hereditaments  so  fraudulently  conveyed.  However, 
lands  thus  conveyed  in  fraud  of  creditors  can  not  be  taken  from  one 
who  purchased  them  for  a  valuable  consideration  in  good  faith,  and 
without  knowledge  of  the  fraud.  The  claim  of  the  executor  or  ad- 
ministrator to  lands  conveyed  in  fraud  of  creditors  must  be  asserted 
within  four  years  after  decedent's  death. ®^ 

''  R.  S.,  §  6166.     "A  perfect  equi-  ^^  3  Johns.  Ch.  316. 

ty  in  lands,   held   by  an   intestate,  ^  Biggs  v.  Bickel,  12  O.  S.  49. 

passes    to    his    heirs    by    descent,"  "Williams  v.  Sprigg,  6  O.  S.  585;" 

and  may  be  sold.    Avery  v.  Dufrees,  Carr  v.  Williams,  10  O.  305,  309. 

9  0-  145.  28  R.   s.,   §   6139.     It  was  held   in 

"9  0.  145.  Longley  v.  Sewell,  2  O.  N.  P.  376, 
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By  this  statute  the  administrator  of  an  insolvent  estate  is  made  a 
trustee  for  the  creditors  of  his  decedent  in  respect  of  land  of  a 
decedent  conveyed  in  fraud  of  creditors.  While  the  statute  provides 
that  the  land  so  fraudulently  conveyed  can  not  be  taken  from  on^ 
who  purchased  in  good  faith,  and  for  a  valuable  consideration,  yet  th<' 
administrator  can  nuiintain  an  action  against  a  frauihilcnt  grantci' 
to  recover  the  value  of  the  land  when  the  same  has  been  sold  to 
an  innocent  purchaser.^"" 

§  391.  Same  continued — Action  for  possession  of  such  lands. — And 
where  land  is  included  in  such  action,  the  executor  or  administrator, 
either  before  or  at  the  same  time,  may  bring  an  action  for  the  re- 
covery of  the  possession  thereof.  In  a  petition  to  sell,  he  may  al- 
lege the  fraud  and  have  the  fraudulent  conveyance  avoided  therein. 
But  when  such  land  is  included  in  the  application  for  a  recovery  oi 
the  possession  thereof,  the  action  should  be  in  the  court  of  common 
pleas.^® 

The  purpose  of  this  statute  is  to  prevent  a  multiplicity  of  suits.  If 
the  administrator  or  executor  were  first  compelled  to  bring  his  action 
in  the  common  ])leas  court  to  set  aside  the  conveyance,  and  were  suc- 
cessful therein,  he  would  then  l)e  obliged  to  file  his  petition  to  sell  to 
pay  debts  in  the  probate  court.  As  above  provided,  the  suit  is  in- 
stituted for  l)0th  ])urposes  in  the  court  of  common  pleas.  The  com- 
mon pleas  court  having  a  more  general  jurisdiction  in  matters  of 
law  and  equity,  the  legislature  deemed  it  best  to  unite  the  suit  to 
set  aside  the  fraudulent  conveyance  and  the  action  to  sell  to  pay 
debts  in  one  action,  and  to  bring  that  action  in  the  court  of  common 
pleas.  And  the  fact  that  the  personal  representatives  of  the  dece- 
dent, in  an  action  of  this  kind,  are  in  possession  of  the  real  estati' 
will  not  give  the  probate  court  jurisdiction  to  entertain  the  action. ^'^ 

4  O.  Dec.  1   (Hamilton  county  com-  death  of  his  intestate  choose  either 

mon  pleas),  that  an  administrator's  of   two   methods   of   procedure:    he 

power  to  sell  real  estate  which  his  may   bring   ejectment  in   the   court 

intestate  conveyed  away  in  his  life-  of  common  pleas,  or  he  may,  in  one 

time  in  fraud  of  creditors  is  wholly  action,  seek  to  avoid  the  fraudulent 

derived   from   the   statutes;    and    if  conveyance  and  pray  for  a  sale  of 

his  proceedings  are  not  in  conform-  the  land. 

ity  with  the  methods  prescribed  by  ^'a  Doney  v.  Clark,  55  0.  S.  294. 

the  legislature,  they  are  void;   that  '' R.  S.,  §  6140. 

be  may  within  four  years  after  the  "Spoors   v.    Coen,    44   O.    S.   497. 
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§  392.  Who  can  complain  of  fraudulent  conveyance. — It  is  a  well- 
settled  rule  of  law  generally  that  a  conveyance  contemplated  by  this 
statute  is  good  as  between  the  parties.  The  grantee  can  not  be  heard 
to  complain  of  it;  neither  can  the  grantor  avoid  it.  The  same  prin- 
ciple applies  to  the  heirs.  This  is  upon  the  theory  that  the  law  does 
not  permit  any  one  to  take  advantage  of  his  own  fraudulent  acts. 
Explained  in  another  way  by  a  maxim  in  equity,  He  that  hath  com- 
mitted an  iniquity  shall  not  have  equity.  The  statute  which  pro- 
vides that  a  conveyance  of  real  estate  by  a  decedent  to  defraud  his 
creditors  may  be  set  aside  and  the  lands  sold  was  not  designed  for  the 
benefit  of  the  heirs  or  distributees,  but  for  the  benefit  of  creditors 
only.  x\s  shown  elsewhere,  it  is  the  duty  of  the  administrator  to  first 
apply  the  j)roceeds  of  the  sale  of  the  real  estate  of  the  decedent  to 
the  payment  of  the  debts.  In  no  case  can  the  real  estate  of  the  in- 
testate be  applied  by  the  administrator  to  pay  debts  where  there  are 
personal  assets  in  his  hands  that  can  be  used  for  that  purpose.  A 
personal  representative  of  an  intestate  has  no  power  to  impeach  a 
conveyance  made  to  defraud  creditors  if  at  the  time  the  decedent  had 
ample  property  to  pay  his  debts.  In  such  instance  the  property 
fraudulently  conveyed  must  be  necessary  to  pay  decedent's  debts.  If 
at  the  time  of  the  filing  of  the  petition  by  the  administrator  to  set 
aside  a  conveyance,  alleged  to  have  been  made  to  defraud  creditors, 
there  should  be  personal  estate  in  his  hands  sufficient  to  pay  all  the 
debts  and  costs  of  administering  the  estate,  the  action  can  not  be 
maintained.*^  Nor  can  an  administrator,  by  virtue  of  the  statute, 
bring  an  action  to  set  aside  a  fraudulent  conveyance  for  the  benefit 
of  an  heir.  The  administrator  must  show  the  court  by  proper  evi- 
dence that  the  real  estate  so  conveyed  is  needed  to  pay  debts.  And 
the  question  of  a  fraudulent  intent  must  appear  from  the  attendant 
facts  and  circumstances  at  the  time  of  the  execution  of  the  fraudulent 
conveyance.  It  is  not  determined  by  any  subsequent  fraudulent  con- 
duct. The  intent  and  bad  faith  of  the  decedent  may  be  glaringly 
fraudulent,  yet  the  conveyance  can  not  be  set  aside  on  that  ground  if 
decedent  at  the  time  had  property  sufficient  upon  execution  to  pay  all 
of  his  debts. *2 

"  McCall  v.  Pixley,  48  O.  S.  379.  "=  Henry  Probate  Law,  §  198. 
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4.     For  What  Purpose  Lands  may  be  Sold — Payment  of  Debts 

AND  Legacies. 

Section  Section 

393.  There  must  be  debts.  Year's     allowance     to     the 

394.  To    pay   allowance    to    widow  widow   and   minor   children 

and  children.  a  debt— Taxes. 

395.  What    are    debts    within    the     396.     To    pay   legacy,    a   charge   on 

meaning   of    the    statute? —  lands. 

§  393.  There  must  be  debts. — "As  soon  as  the  executor  or  admin- 
istrator shall  ascertain  that  the  personal  estate  in  his  hands  will  be 
insufficient  to  pay  all  the  debts  of  the  deceased,"  etc.,  "he  shall  apply 
to  the  proper  court  for  authority  to  sell  the  real  estate  of  the  deceased," 
is  the  authority  of  the  statute.-'^'  Before  a  court  can  have  power  to- 
authorize  a  sale  of  lands,  therefore,  it  must  be  satisfied  that  a  neces- 
sity therefor  exists,  and  this  can  be  shown  only  by  the  existence  of  such 
debts  as  are  clearly  due  from  the  estate.  It  is  perhaps  better  that  these 
claims  or  debts  have  been  formally  allowed.  Unfounded  debts  will 
not  invoke  the  jurisdiction  of  the  court.  A  proceeding  charging  debts 
which  do  not  exist,  and  alleged  for  some  ulterior  purpose,  would  not 
authorize  the  court  in  making  an  order  of  sale."  The  existence  of 
valid  debts  is  one  of  the  issuable  facts  subject  to  proof,  and  may  always 
be  controverted  by  interested  parties.  Unpaid  taxes  and  money  bor- 
rowed by  an  administrator  to  pay  the  same  constitute  a  debt  which  will 
authorize  a  sale  of  lands.*'' 

§  394.  To  pay  allowance  to  widow  and  children.-^The  allowance 
to  the  widow  and  children  for  their  years  support,  if  there  be  no 
personal  assets  out  of  which  it  can  be  paid,  is  such  claim  or  debt  for 
the  payment  of  which  lands  of  a  decedent  may  be  sold."* " 


40 


§  395.    What  are  debts  within  the  meaning  of  the  statute  ?— 
Year's  allowance  to  the  widow  and  minor  children  a  debt — Taxes. — 

If  there  is  no  such  allowance  and  no  debts,  then  there  are  of  neces- 
sity costs  of  administration.  The  allowance  to  the  widow  and  minor 
children  for  a  year's  support  is  a  debt."^  If  there  are  no  creditors, 
and  no  claims  except  the  year's  allowance  to  the  widow  and  minor 

"R.  S.,  §  6136.  "R.  S.,  §  6136. 

"  Wood  V.  Butler,  23  O.  S.  520.  "  Allen  v.  Allen,  18  O.  S.  234. 

"Welsh  v.  Perkins,  8  0.  52. 
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children  and  the  costs  of  administration,  the  administrator  -will  be 
authorized  to  institute  an  action  under  the  statute  to  set  aside  a  con- 
veyance made  by  the  decedent  in  fraud  of  his  creditors  to  pay  the 
same.  In  other  words,  the  allowance  to  the  widow  for  her  year's  sup- 
port is  classed  among  the  debts  of  the  decedent.*® 

§  396.  To  pay  legacy,  a  charge  on  lands. — When  a  testator  has 
given  any  legacy  by  will  that  is  effectual  to  pass  or  charge  real  estate, 
and  his  personal  estate  is  insufficient  to  pay  this  legacy,  together  with 
the  debts,  the  allowance  to  the  widow  and  minor  children  and  the 
costs  of  administration,  the  executor  or  administrator,  with  the  will 
annexed,  may  be  ordered  to  sell  his  real  estate  for  that  purpose  in 
the  same  manner  and  upon  the  same  terms  and  conditions  as  are  pre- 
scribed in  this  chapter  for  the  payment  of  debts.*^  In  determining 
whether  an  administrator,  with  the  will  annexed,  or  an  executor, 
can  sell  any  of  the  real  estate  of  the  deceased  to  pay  debts  and  lega- 
cies, it  should  be  ascertained  certainly  whether  the  legacy  to  be  paid 
is  a  charge  upon  the  real  estate,  and  in  ascertaining  this  fact  the 
question  should  be  determined  by  the  intention  of  the  testator  as 
gathered  from  the  whole  will  and  by  the  condition  of  his  property 
as  known  to  him  at  the  time  of  making  his  will.  In  no  case  will  an 
order  of  sale  for  this  purpose  be  allowed  if  the  testator  did  not  in 
his  will  indicate  his  intention  that  the  real  estate  conveyed  by  the 
will  should  be  charged  with  the  payment  of  a  specific  legacy.  This 
is  a  question  that  can  not  be  answered  by  inference  or  conjecture. 
In  a  matter  of  this  kind  the  personal  estate  is  always  the  primary 
fund  out  of  which  debts  and  legacies  are  to  be  paid.  If  the  testator 
gives  to  any  one  a  legacy  without  designating  who  shall  pay  it,  or  out 
of  what  fund  it  shall  be  paid,  the  law  raises  the  presumption  that  it 
must  be  paid  out  of  the  personal  estate  only.  If  there  is  no  personal 
estate  out  of  which  it  can  be  paid,  in  such  instance  the  legacy  will 
fall.^o  But  express  words  are  not  necessary  to  make  the  payment  of 
a  legacy  a  charge  upon  the  testator's  real  estate,  as  stated  above, 
if  it  appears  from  the  will  that  it  was  the  intention  to  make  its  pay- 
ment a  charge  thereon.  An  intention  to  do  so  will  be  raised  by 
implication.^^     If  the  testator,  in  the  disposition  of  his  estate  among 

"Allen  v.  Allen,  18  O.  S.  234.  v.  Lupton,  2   Johns.  Ch.  614;    Rey- 

*»R.  S.,  §  6172.  nolds   v.   Reynolds,   16   N.   Y.    257; 

""Geiger  v.  Worth,  17  O.  S.  564;  Dean  v.  Loewenstein,  6  O.  C.  C.  587. 
Harris  v.  Fly,  7  Paige  421;  Lupton         "Clyde  v.  Simpson,  4  O.  S.  445. 
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the  objects  of  his  bounty,  blend  his  real  and  personal  property  into 
a  common  fund,  there  is  a  rule  of  law  in  the  interpretdtion  of  wills 
that  in  so  doing  he  manifests  a  decisive  intention  to  make  the  legacies 
contained  in  the  will  a  charge  upon  the  real  estate  in  case  of  a  de- 
ficiency in  personal  assets.^-  Lands  devised  to  a  person  charged 
with  the  payment  of  legacies  and  costs  of  administration,  so  far  as 
funds  may  be  needed  by  the  executor,  can  not  be  sold  to  pay  the 
percentage  of  the  executor  when  the  person  to  whom  the  lands  are 
devised  has  paid  the  legacies  which  are  a  charge  on  his  real  estate, 
and  has  tendered  to  the  executor  the  amount  of  the  cost  of  adminis- 
tration, not  including  the  percentage  aforesaid.^^ 


5.     Procedure  to  Obtaix   Sale. 


Section 
397.     In 


court     application 


398. 
399. 
400. 

401. 
402. 
403. 

404. 

405. 

406. 

407. 

408. 
409. 
410. 
411. 
412. 
413. 


414. 


what 
made. 

The  petition — Contents. 

Necessary  parties. 

Heirs  should  all  be  made  par- 
ties. 

Mortgagee  as  a  party. 

Divorced  wife  a  party,  when. 

Parties  interested,  though  not 
of  record. 

Issuance  of  summons — Waiv- 
er of  service. 

Entry  of  appearance  by  filing 
pleadings. 

Service  upon  parties  in  an- 
other county. 

Service  upon  non-residents  by 
publication. 

Constructive  service. 

Same — How  made. 

Infants,  how  served. 

Summons,  when  returnable. 

Pleadings — Time  of  filing. 

Guardian  ad  litem,  appoint- 
ment, when — Same  can  not 
waive  notice. 

Judgment  when  guardian  ad 
litem  has  failed  to  answer. 


Sectiox 

415.     When  answer  of  guardian  ad 
litem  a  general  denial. 

Administrator  de  bonis  non  to 
complete  sale. 

Bond  for  surplus. 

Sale  of  lands  free  from  liens. 

Priority  of  liens  determined, 
how — Cancellation  of  mort- 
gages and  liens. 

Questions  that  may  be  deter- 
mined by  probate  court — 
How  tried. 

Sale  may  be  prevented,  how. 

When  order  of  sale  may  be 
made,  and  upon  what  terms. 

As  to  power  of  court  to  enter 
a  nunc  pro  tunc  order  of 
sale. 

Purchaser  at  sale  can  not  re- 
quire heirs  to  refund. 

Irregular  orders  of  sale. 

Fraudulent  judgment  ground 
for  objections  to  sale. 

When  objections  are  made  to 
making  order  of  sale — Costs 
awarded,  how. 

Heir  can  not,  by  private  sale 
of  his  interest,  defeat  right 
of  administrator  to  sell. 


416. 

417. 
418. 
419. 


420. 


421. 
422. 

423. 


424. 


425 
426 


427. 


428. 


"Moore  v.  Beckwith,  14  O.  S.  129; 
Longley  v.  Stump,  11  W.  L.  B.  247. 


"  Williams   v. 
300. 


Williams,    8   0.   S. 
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§  397.    In  what  court  application  made. — An  executor  or  adminis- 
trator can  make  application  for  an  order  of  sale  in  either  the  com- 
mon pleas  or  probate  court.     The  same  can  be  made  either  in  the 
county  in  which  the  real  estate  of  the  decedent,  or  any  part  thereof, 
is  situated,  or  of  the  count}'  in  which  were  issued  letters  testamentary 
or  of  administration.^*     The  practitioner  should  be  careful  in  de- 
termining in  what  court  to  bring  his  action.     On  account  of  the 
probate  court  being  at  all  times  easy  of  access,  and  the  speediest 
court  in  which  to  have  adjusted  matters  of  this  kind,  it  oftens  hap- 
pens that  application  is  made  for  a  sale  in  a  probate  court  which  ought 
to  have  been  made  in  the  court  of  common  pleas.     Should  there  be 
any  doubt  as  to  the  power  of  the  court  to  hear  and  determine  any 
question  likely  to  arise  in  the  case  the  doubt  ought  to  be  resolved  in 
favor  of  the  latter  court.     While  it  is  true,  as  shown  elsewhere  under 
the  subject  of  jurisdiction,  that  the  trend  of  the  decisions  has  been 
in   the   line   of   extending   the    jurisdiction   of   the   probate    court, 
yet  it  is  equally  true  that  in  an  action  for  the  sale  of  real  estate  to 
pay  debts  many  questions  may  come  up  which  are  beyond  the  power 
of  the  probate  court  to  hear  and  determine.     It  is  due  to  the  best 
interest  of  the  estate  to  have  all  questions  of  title  involved  in  a  sale  of 
real  estate  forever  settled.     Purchasers  hesitate  to  bid  at  such  sales 
when  they  are  in  danger  of  getting  a  bad  title.     All  questions  involved 
in  the  proceedings  should  be  settled  at  once,  so  that  purchasers  may 
buy  with  safety  and  the  propert}'  may  bring  a  fair  value.     It  some- 
times happens  that  mortgages  are  to  be  corrected  or  canceled  in  the 
proceeding;  the  same  can  be  said  concerning  deeds.     It  is  necessary 
to  make  parties  defendant  who  have  unfounded  claims  which  are  of 
record  and  a  cloud  upon  the  title,  and  who  have  certain  claims  and 
interests  connected  with  the  real  estate  which  ought  to  be  determined. 
The  court  of  common  pleas  having  complete  equity  jurisdiction, 
then  its  aid  should  be  invoked  when  such  questions  are  likely  to  come 
up  in  the  proceedings.     This  subject   of  jurisdiction  is   discussed 
in  another  chapter  of  this  book,  to  which  reference  is  made.^^ 

.$  398.  The  petition — Contents. — When  the  administrator  deter- 
mines that  a  sale  of  real  estate  is  necessar}'  to  pay  debts  he  must 
make  out  a  list  of  the  debts  and  set  them  up  in  the  petition  as 

''R.  S.,  §  6137.  Dufrees,   9   O.    145;    Ludlow  v.    Mc- 

"Doan  V.  Biteley.   49   0.    S.   588;      Bride,  3  0.  240,  under  law  of  1795. 
Avery  v.   Pugh,   9   O.    67;    Avery  v. 
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nearly  as  they  can  be  ascertained.  The  administrator  must  first 
ascertain  whether  or  not  there  are  sufficient  personal  assets  to  pay  the 
debts.  He  should  not  wait  until  all  the  assets  have  been  used  in  the 
payment  of  the  debts  before  filing  his  petition  to  make  a  sale  of  the 
real  estate.  The  demands  of  the  creditors  and  best  interests  of  the 
estate  demand  a  speedy  settlement  of  the  estate.  "\Mien  the  sale  of 
the  real  estate  is  necessary  for  the  payment  of  del)ts  the  petition  ought 
to  be  filed  at  once.  The  petition  asking  for  such  sale  must  describe 
the  real  estate.  If  the  real  estate  has  been  appraised  the  value  thereof 
must  be  alleged.  It  should  set  forth  tlie  amount  of  the  charges 
of  administration  and  the  value  of  the  personal  estate  and  effects 
of  decedent.  When  minor  children  are  to  be  made  parties  the  age 
of  each  should  be  alleged  for  the  purpose  of  determining  how  they 
are  to  be  served.^' 

If  there  should  be  in  tlie  last  will  of  the  deceased  any  disposition 
of  his  estate  for  the  payment  of  his  debts,  or  some  provision  that 
may  require  or  induce  the  court  to  marshal  assets  in  any  manner 
different  from  that  in  which  the  law  would  otherwise  prescribe,  such 
devises,  or  parts  of  the  will,  must  be  alleged  in  the  petition.  A  copy 
of  the  will  is  required  to  be  exhibited  to  the  court.  The  assets  must 
then  be  marshaled  according  to  the  terms  of  the  will  by  the  court 
so  far  as  it  can  be  done  consistently  with  the  rights  of  the  creditors.'^ 
If  there  are  any  leases  outstanding  of  any  portion  of  the  real  estate 
sought  to  be  sold  the  same  must  be  alleged  with  all  the  terms  and 
conditions  attached  thereto.  If  the  real  estate  is  held  in  common  with 
others,  these  facts  should  be  alleged  in  the  pleading,  together  with 
the  nature  and  extent  of  the  interest  designated  in  and  to  the  same, 
together  with  the  interest  of  the  other  tenants  in  common  in  respect 
thereof.  If  the  decedent  left  a  widow  or  widower  entitled  to  a  dower 
interest  in  the  real  estate,  or  if  the  dower  of  the  widow  or  widower  in 
the  real  estate  had  been  previously  assigned,  the  same  should  be  set 
forth  expressly  in  the  petition.  In  fact,  if  any  provision  is  made  in 
lieu  of  dower,  or  any  provision  by  way  of  any  antenuptial  contract  by 
Avhich  dower  is  barred,  the  facts  in  respect  thereof  must  be  explicitly 
set  forth.  In  case  any  dower  has  been  set  off  in  the  real  estate  de- 
scribed in  the  petition  to  any  one  as  dower,  the  petition  should  contain 
a  proper  description  of  such  real  estate  so  set  off  as  dower.  If  the  real 
estate  is  an  undivided  interest  in  and  to  the  real  estate  of  the  de- 

''-R.  S.,  §  6141.  ''R.  S.,  §  6152. 
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cedent  the  prayer  of  the  petition  should  not  be  for  a  sale  of  the  entire 
interest,  but  for  a  sale  of  the  undivided  interest  therein  of  the  de- 
cedent.^® 

§  399.  Necessary  parties. — Great  care  should  be  exercised  in  the 
preparation  of  the  petition.  As  title  depends  upon  the  legality  and 
validity  of  the  procedure,  all  the  necessary  parties  should  be  brought 
in.  Before  bringing  the  action  the  records  should  first  be  examined 
and  the  names  of  any  persons  who  have  a  lien  of  any  kind,  whether 
a  mortgage  lien,  a  judgment  lien,  foreign  execution  lien,  foreign  at- 
tachment lien,  a  mechanic's  lien,  should  be  ascertained.  All  such 
persons  should  be  made  parties  defendant.  The  petition  in  respect 
of  such  parties  ought  to  allege  that  they  have,  or  claim  to  have,  an 
interest  in  the  real  estate  and  that  they  be  required  to  come  into  the 
case  and  set  up  the  same  or  be  forever  barred.  The  statute  says  that 
the  widow  of  the  deceased,  the  heirs,  devisees,  or  persons  having  the 
next  estate  of  inheritance  from  the  deceased,  all  mortgagees  and  other 
lien-holders,  whether  by  judgment  or  otherwise,  and  all  trustees  hold- 
ing the  legal  title  thereto,  or  any  part  thereof,  must  be  made  parties. 
When  a  fraudulent  conveyance  is  sought  to  be  set  aside  all  persons 
holding  under  the  conveyance  must  be  made  parties.^'' 

§  400.  Heirs  should  all  be  made  parties. — Since  the  administrator 
has  power  and  control  over  the  real  estate  of  an  intestate  only  for  the 
purpose  of  paying  debts,  and  since  the  heirs  are  most  vitally  inter- 
ested in  the  real  estate,  it  is  quite  essential  that  all  of  the  heirs  be 
notified  of  the  pendency  of  the  suit  and  given  an  opportunity  to  be 
heard  in  the  case.  Such  heirs  may  be  interested  in  contesting  the 
debts  for  which  the  real  estate  is  asked  to  be  sold.  They  may  have 
other  reasons  why  their  interests  demand  a  contest  upon  their  part 
in  the  case.  For  this  reason  it  necessarily  follows  that  a  judgment 
in  a  case  must  not  be  binding  upon  heirs  unless  the  court  should  have 
jurisdiction  over  their  person.  This  notice  may  be  in  some  form 
required  by  law.*^° 

^'  See  Chapter  7,  as  to  dower.    See,  also,  Stiver  v.  Stiver,  8  O.  217;  Bank 

also,  Raff's  Guide.  v.  Carpenter,  7  (1)  O.  21;  Adams  v. 

'"R.  S.,  §  6142.     But  in  Defrees  v.  Jeffries,  12  0.  253.     See,  also,  Kin- 

Greenham,  11  O.  S.  486,  under  a  kead's  Code  Pleading  (2d  ed.),  §  712. 
former  statute,  a  mortgagee  was  not        ""  2   Woerner   Am.   Law   of  Adm., 

required  to  be  made  a  party.     See,  §  466. 
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§  401.  Mortgagee  as  a  party. — The  effect  of  the  provisious  of  the 
statute  as  to  i)arlies,  and  the  procedure  of  the  sale  of  real  estate  to 
pay  debts,  is  to  make  Ihe  jx'tition  and  proceedings  of  the  administra- 
tor of  an  adversary  character.  This  being  the  case,  one  who  hoUl* 
a  lieu  on  the  real  estate  sold,  and  who  has  not  been  made  a  party  and 
notified  of  the  pendency  of  the  suit  according  to  law,  does  not  lose  his 
security.  A  mortgagee  not  made  a  party  can,  after  the  sale  of  the  real 
estate,  foreclose  his  mortgage  and  sell  the  real  estate.  A  party  pur- 
chasing at  a  sale  of  the  administrator  to  pay  debts  upon  which  there 
is  a  mortgage  lien,  where  the  lien-holder  is  not  made  a  party,  takes 
the  real  estate  sold,  with  constructive  notice,  and  the  rule  caveat 
emptor  applies  as  to  him."^ 

§  402.  Divorced  wife  a  party,  when. — A  wife  of  dcc-edent  who  has 
obtained  a  divorce  from  him  on  account  of  his  aggression,  and  who 
is  entitled  to  dower  in  his  real  estate,  is  a  necessary  party,  and  an 
administrator  undertaking  to  sell  under  such  circumstances,  without 
making  such  wife  a  party,  can  not  give  good  title  at  the  sale.  The 
rule  is  that  the  purcliaser  must  look  up  the  records  and  see  whether 
the  interests  of  sucli  persons  are  cut  out  by  the  suit.  At  all  sales  of 
real  estate  by  an  administrator  to  pay  debts  the  rule  that  should  Ix' 
kept  in  mind  is,  ''Let  tlie  Inner  beware."*'- 

§  403.  Parties  interested,  though  not  of  record. — Persons  who 
claim  an  alleged  interest  in  the  real  estate,  though  not  of  record, 
should  Ije  made  parties,  if  necessary  to  a  determination  of  their 
rights.  This  principle  has  extended  so  far  as  to  give  the  administra- 
tor in  his  petition  the  right  to  make,  as  parties  thereto,  heirs  claim- 
ing adversely  to  tliose  whom  the  administrator  represents  under  a 
lost  deed  which  does  not  appear  in  a  chain  of  title  to  the  real  estate. 
TMien  made  parties  the  probate  court  has  the  right  and  power  to 
determine  whetlier  the  administrator  has  such  title  from  the  deceased 
as  will  enable  him  to  sell.  A\niile  tlie  statute  provides  who  shall  bt- 
made  parties  to  a  suit  to  sell  to  pay  debts  l)y  an  administrator,  yet 

"  Holloway    v.    Stuart.    19    O.    S.  Creps  v.  Baird,  3  O.  S.  278;  Westfall 

472.  V.  Dungan,  14  O.  S.  276;  Mechanics' 

*=  Arnold   v.   Donaldson,   46   O.   S.  Association    v.    O'Conner,    29   O.   S. 

73.     See  also  Vattier  v.  Lytle,  6  O.  651, — all   as   to   the   rule   of   caveat 

478;  Corwin  v.  Benham,  2  O.  S.  37;  emptor  at  judicial  sales. 
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it  is  not  the  purpose  of  the  statute  by  naming  who  are  necessary  par- 
ties to  exclude  others  not  named/^' 

§  404.  Issuance  of  summons — Waiver  of  service. — In  a  proceeding 
of  the  kind  under  consideration  the  parties  defendant  must  be  served 
with  a  summons  as  in  any  other  civil  action.  And  this  service  of 
summons  may  be  actual,  that  is,  by  a  service  of  a  summons  upon  the 
defendants  as  in  other  actions.  When  the  petition  is  filed  there 
should  also  be  filed  with  it  a  written  request  technically  called  a 
precipe  asking  that  the  defendants,  and  each  of  them,  be  served  with 
a  summons.  If  the  precipe  is  attached  to  the  petition  the  style  of 
the  case  need  not  be  given  in  it.  But  if  it  is  on  a  detached  sheet  of 
paper  it  should  te  headed  with  the  style  of  the  case.  It  should  con- 
tain a  request  to  have  the  defendants  served  with  a  summons. 

Costs  may  ]>e  saved  by  the  defendants  in  the  action  waiving  the 
issuance  and  service  of  summons  upon  them  in  the  case.  The  de- 
fendants may,  by  an  acknowledgment  on  the  back  of  the  summons 
or  petition,  enter  their  appearance.  The  legal  guardians  of  the  estate 
of  minors  who  have  an  interest  may  give  such  consent  for  their  wards. 
Guardians  of  the  person  of  a  ward  have  no  authorit}^  to  give  the 
written  consent  of  sale  contemplated  by  the  statute.  The  sum- 
mons is  directed  to  the  sheriff  of  the  county  and  by  him  served  upon 
the  parties  in  interest.  Unless  otherwise  ordered  by  the  court  the 
-ammons  may  be  served  by  the  administrator  or  executor  or  other 
persons  by  copy  personally.  When  the  summons  or  process  has  been 
served  by  the  administrator,  executor,  or  other  person  appointed 
for  that  purpose,  the  return,  or,  in  other  words,  the  report,  by  such 
administrator,  executor, or  other  person  of  the  manner  in  which  the 
service  or  notification  was  made,  must  be  verified  by  oath.  All  the 
proceedings  in  the  action  in  either  court  must  l:>e  the  same  as  in  other 
civil  actions,  except  as  otherwise  provided  by  statute.^* 

The  question  of  proper  service  is  one  of  the  most  important  mat- 
:ers  connected  with  the  sale  and  should  require  careful  attention.  As 
-liown  in  another  place  under  this  subject,  if  any  person  who  has  any 
interest  in  the  real  estate  is  not  properly  served,  if  he  has  any  interest 
therein  it  may  not  be  cut  out.    In  other  words,  it  may  not  be  affected 

•~Doan   V.   Biteley,   49   O.   S.   588.  the    manner    of    service,    and    5043, 

See  also  R.  S.,  §§  6137,  6143,  5006.  now  5040,  as  to  what  is  the  equiv- 

'•'R.  S..  §  6143.     See  also  5041  as  alent  of  service, 
to  service  of  summons;   5042  as  to 
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in  any  way  by  the  sale.  In  many  of  the  estate?  of  decedents  whose 
lands  are  to  be  sold  there  are  infants  who  are  interested  therein. 
As  to  them  service  must  be  made  as  directed  by  law.  The  statute 
points  out  how  they  are  to  be  served.  And  the  same  degree  of  care 
should  be  observed  in  attending  to  constructive  service  as  shown 
herein  as  to  actual  service  upon  them. 

§  405.  Entry  of  appearance  by  filing  pleadings. — In  addition  to 
the  mode  of  service  as  above  shown,  a  party  in  interest  may,  by  filing 
an  answer,  motion,  demurrer  or  notice  of  appeal,  waive  the  service  of 
summons.  The  law  regards  this  as  bringing  the  party  into  the  case 
and  giving  the  court  jurisdiction  over  him.  Appearance  by  an  attor- 
ney for  the  purpose  of  making  an  argument  in  the  case  sometimes 
will  effect  an  appearance  for  his  client.  In  such  case,  to  avoid  the 
entry  of  appearance  for  a  client,  counsel  should  appear  for  the  special 
purpose  only  of  objecting  to  the  course  of  proceeding  as  to  his  client, 
and  should  state  in  his  motion  by  which  he  makes  his  objection  that 
he  does  not  intend  in  any  manner  to  enter  an  appearance  for  his 
clients.'''^ 

§  406.  Service  upon  parties  in  another  county. — The  same  statutes 
governing  the  matter  of  service  in  the  civil  code  apply  in  proceedings 
to  sell  real  estate.  If  the  action  be  rightly  brought  in  any  county, 
a  summons  may  then  be  issued  to  any  other  county  in  the  state  for 
one  or  more  of  the  defendants  at  plaintiff's  request.*^®  And  if  the 
summons  is  returned  "not  found''  other  writs  may  issue  until  the 
defendants  are  served  with  a  summons.  If  the  defendants  live  in 
different  counties,  writs  may  issue  to  such  different  counties  at  the 
same  time.*^"     And  when  service  may  be  made  by  publication  personal 


"As   to   appearance   by   pleading,  v.  Blessing,  34  0.  S.  33;   Watson  v. 

see  Fee  v.  Big  Sand  Iron  Co.,  13  O.  Paine,  25  O.  S.  340;  Maholm  v.  Mar- 

S.  563;   Evans  v.  lies,  7  O.  S.  234;  shall,  29  O.  S.  611;  Rosenthal  v.  Sut- 

Brundage   v.    Biggs,    25    0.    S.    652;  ton.  31  O.  S.  406;  R.  Co.  v.  Mara,  26 

Handy   v.   Insurance   Co.,   37   O.    S.  O.  S.  185.     As  to  how  objection  can 

366;    Elliott  v.   Lawhead,   43   O.    S.  be  made  to  jurisdiction  without  en- 

171;    Abernathy  v.  Latimore.  19  O.  tering    appearance,    see    Smith    v. 

286;  Schaefer  v.  Waldo,  7  O.  S.  310;  Hoover.  39  O.  S.  249;  Elliott  v.  Law- 

Bryans  v.   Taylor,   W.   245;    Kloune  head,  43  O.  S.  171. 

V.  Bradstreet,  2  H.  74;  Buckingham  *"  R.  S.,  §  5038,  now  5035. 

V.  iVicCracken,  2   0.  S.  287;   O'Neal  "'R.  S.,  §  5040,  now  5037. 
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service  of  a  copy  of  the  summons  and  petition  may  be  made  out  of 
the  state,  and  such  service  shall  be  proved  by  affidavit.*'® 

§  407.  Service  upon  non-residents  by  publication. — Sometimes,  as 
shown  in  this  chapter,  it  is  best  to  bring  the  action  of  the  adminis- 
trator in  the  common  pleas  court.  When  an  action  is  prosecuted  in 
that  court  by  the  administrator  to  sell  property  to  pay  debts  of  the 
decedent,  and  for  the  purpose  of  ascertaining  the  amount  and  prior- 
ities of  liens  thereon  and  for  the  discharge  thereof,  it  is  necessary  to 
ascertain  and  determine  sometimes  whether  the  action  is  one  under 
the  code  of  civil  procedure  or  one  under  the  administration  acts  of 
this  state.  This  necessity  may  arise  in  determining  whether  the  non- 
resident defendants  can  be  served  by  publication.  In  discussing  this 
question  the  court,  in  Calkins  v.  Johnston,^^  said: 

"By  the  forty-fifth  section  of  the  code  it  is  provided  that  actions 
for  the  sale  of  real  property  under  a  mortgage  lien  or  other  incum- 
brance or  charge  must  be  brought  in  the  county  in  which  the  subject 
of  the  action  is  situated.  By  the  seventieth  section,  service  by  pub- 
lication is  authorized  in  actions  brought  under  the  forty-fifth  section, 
when  any  or  all  of  the  defendants  reside  out  of  the  state,  and  the 
seventy-second  section  prescribes  that  the  publication  shall  be  made 
six  consecutive  weeks  in  some  newspaper  printed  in  the  county 
where  the  petition  is  filed,  if  there  be  any  printed  in  such  county. 
Now,  if  the  administrator  brought  his  action  under  the  code,  as  we 
think  is  clearly  shown  to  have  been  the  case,  then  it  was  brought  in 
the  proper  forum — in  the  court  of  common  pleas  of  the  county  wherein 
the  land  is  situated.  E.  W.,  it  was  admitted,  was  a  non-resident  of 
the  state  and  was  constructively  served  with  process  in  the  manner 
prescribed  by  the  code.  For  all  the  purposes  of  the  action  he  had 
his  day  in  court.  Had  he  seen  proper  he  might  have  demurred  to 
the  petition.  If  he  could  show  error  in  the  order  of  sale  he  might 
have  had  it  reversed  by  the  proper  reviewing  court.  We  do  not  wish 
to  be  understood  as  intimating  that  the  court  erred  in  entertaining 
the  petition  of  the  administrator  and  granting  relief  which  he  asked 
for.  We  see  no  good  reason  why  an  administrator  having  a  right  to 
charge  lands  with  the  payment  of  debts  of  his  intestate,  and  finding 
such  lands  held  in  severalty  by  numerous  parties  and  incumbered  with 
liens,  some  of  them  to  a  greater,  and  others  to  a  less  extent,  may  not, 

•«R.  S.,  §  5052,  now  5049.  «°  20  O.  S.  548. 
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like  an  ordinary  lionholder,  bring  all  of  the  parties  in  interest  into 
a  eonrt  having  the  proper  equity  jurisdietion  to  marshal  the  liens 
and  enforce  their  payment  by  sale  of  the  premises  and  by  distribution 
of  the  proceeds  according  to  equity.  In  granting  such  relief  the 
court  of  common  pleas  would  be  acting  not  simply  as  a  court  of  pro- 
bate. But  if  we  assume  that  the  administrator  should  have  been 
required  to  proceed  solely  under  the  administration  act,  and  obtain 
authority  to  sell  the  lands  at  administrator's  sale,  and  that  the  court 
erred  in  ordering  a  sale  through  its  own  officer  as  upon  execution  at 
law,  still  it  had  jurisdiction  of  the  subject-matter,  and  having  the 
parties  in  interest  before  it,  the  order  of  sale  is  not  void,  but  voidable 
only.  Until  reversed  it  binds  the  parties  and  can  not  be  collaterally 
impeached.""" 


•'•  Service  by  publication  may  be 
had  in  either  of  the  following  cases, 
and  for  convenience  we  give  the 
statute : 

(a)  In  actions  under  the  first 
three  sections  of  the  last  chapter; 
(  (1)  for  the  recovery  of  real 
estate,  or  an  estate  or  interest  there- 
in; (2)  for  the  partition  of  real 
property;  (3)  for  the  sale  of  real 
property  under  a  mortgage,  lien,  or 
other  encumbrance  or  charge), 
when  the  defendant  resides  out  of 
the  state,  or  his  place  of  residence 
can  not  be  ascertained. 

(b)  In  actions  to  establish  or  set 
aside  a  will,  and  in  actions  author- 
ized by  section  6202  of  the  revised 
statutes  (an  action  in  the  court  of 
common  pleas  court  to  determine 
questions  of  administration),  when 
a  defendant  resides  out  of  the  state 
or  his  residence  can  not  be  ascer- 
tained. 

(c)  In  actions  in  which  it  is 
sought  by  a  provisional  remedy  to 
take  or  appropriate,  in  any  way.  the 
property  of  the  defendant  when  the 
defendant  is  a  foreign  corporation, 
or  a  non-resident  of  the  state,  or  the 
defendant's  place  of  residence  can 


not  be  ascertained,  and  in  actions 
against  a  corporation,  incorporated 
under  the  laws  of  this  state,  which 
has  failed  to  elect  officers  or  to  ap- 
point an  agent  upon  whom  service 
of  summons  can  be  made  as  pro- 
vided by  section  5041.  and  which 
has  no  place  of  doing  business  in 
this  state. 

(d)  In  actions  which  relate  to. 
or  the  subject  of  which  is,  real  or 
personal  property  in  this  state  when 
a  defendant  has  or  claims  a  lien 
thereon  or  an  actual  or  contingent 
interest  therein,  or  the  relief  de- 
manded consists  wholly  or  partly  in 
excluding  him  from  any  interest 
therein  and  such  defendant  is  a  non- 
resident of  the  state  or  a  foreign 
corporation,  or  his  place  of  resi- 
dence can  not  be  ascertained. 

(e)  In  actions  against  executors, 
administrators  or  guardians,  when 
the  defendant  has  given  bond  as 
such  in  this  state,  but  at  the  time 
of  the  commencement  of  the  action 
is  a  non-resident  of  the  state,  or  his 
place  of  residence  can  not  be  ascer- 
tained. 

(f)  In  actions  where  the  de- 
fendant   being    a    resident    of    this 
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§  408.  Constructive  service. — By  constructive  service  is  meant 
service  by  publication;  that  is,  a  notice  given  in  a  newspaper  pub- 
lished in  the  county  where  the  petition  is  filed.  Before  the  service 
is  attempted  to  be  made  l)y  publication,  section  5048  (now  5045)  of 
the  statute  ought  to  be  carefully  examined  to  see  whether  the  law  au- 
thorizes service  by  publication.  All  of  its  requirements  should  be 
carefully  observed.  If  service  be  made  in  this  way,  contrary  to  the 
terms  and  requirements  of  the  statute,  a  purchaser  at  the  sale  might 
take  a  defective  title.  When  it  is  apparent  that  service,  in  the  case, 
can  be  made  by  publication,  an  affidavit  must  be  filed  stating  that 
service  of  a  summons  can  not  be  made  within  the  state  on  the  defend- 
ant to  be  served  by  publication,  and  that  the  case  is  one  of  the  kind 
mentioned  in  section  5048  (now  5045)."^ 

§  409.  Same — How  made. — The  publication  should  be  made  six 
consecutive  weeks  in  a  newspaper  printed  in  the  county  where  the 
petition  is  filed.  If  there  is  no  newspaper  printed  in  the  county, 
then  it  should  be  made  for  the  above  time  in  a  newspaper  printed 
in  the  state  and  of  general  circulation  in  the  county  where  the  petition 
is  filed.  If  the  publication  is  made  in  a  daily  newspaper,  one  in- 
sertion a  week  is  sufficient.  The  publication  should  contain  a  sum- 
mary statement  of  the  object  and  pra3'er  of  the  petition.     The  court 

state  has  departed  from  the  county  When  in  any  such  case  the  resi- 

of  his  residence  with  intent  to  de-  dence   of  the   defendant  is  known, 

lay  or  defraud  his  creditors,  or  to  it   must   be   stated   in   the   publica- 

avoid   the    service   of   summons   or  tion;     immediately    after    the    first 

keeps   himself   concealed    with    like  publication,    the   party   making  the 

intent.  service    shall    deliver   to   the    clerk 

(g)  When  a  defendant  in  a  peti-  copies  of  the  publication  with  the 
tion  in  error  has  no  attorney  of  proper  postage,  and  the  clerk  shall 
record  in  this  state  and  is  a  non-  mail  a  copy  to  each  defendant  di- 
resident  of,  and  absent  from  the  rected  to  his  residence  named  there- 
same,  or  has  left  the  same  to  avoid  in  and  make  an  entry  thereof  on 
the  service  of  summons  in  error,  the  appearance  docket;  and  in  all 
or  so  conceals  himself  that  such  other  cases  the  party  who  makes 
process  can  not  be  served  upon  him.  the  service,  his  agent,  or  attorney, 

(h)     In  an  action  or  proceeding  shall,  before  the  hearing,  make  and 

under  chapter  6,  division  4,  of  this  file  an  afiidavit  that  the  residence  of 

title  or  to  impeach  a  judgment  or  the  defendant  is  unknown  and  can 

order    for    fraud    or    to    obtain    an  not  with  reasonable  diligence  be  as- 

order  of  satisfaction  thereof,  when  certained.     R.  S.,  §  5048,  now  5045. 

a  defendant  is  a  non-resident  of  the  "  R.  S.,  §  5049,  now  5046. 
state. 
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■wherein  the  petition  is  filed  must  be  named.  The  parties  to  be 
served  must  be  notified  when  they  are  required  to  answer.  This 
service  by  publication  is  deemed  complete  at  the  date  of  the  last 
publication.  The  publication  must  be  proved  by  affidavit.  The  usual 
manner  of  the  proof  of  the  service  by  affidavit  is  by  the  oath  of  the 
printer,  which  is  filed  in  the  case."- 

§  410.  Infants,  how  served. — When  any  of  the  defendants  are 
infants,  and  under  the  age  of  fourteen  years,  the  service  must  be 
made  upon  them  and  also  upon  their  guardian  or  their  father.  If 
neither  a  guardian  or  a  father  can  be  found,  then  upon  the  mother 
or  the  person  having  the  care  of  such  infants  or  with  whom  such 
infants  live;  if  neither  of  these  can  be  found,  or  if  the  defendants 
are  minors  over  fourteen  years  of  age,  service  upon  the  defendant 
infants  alone  will  be  sufficient.  The  manner  of  the  service  must  be 
the  same  as  in  case  of  adults." 

§  411.  Summons,  when  returnable. — When  the  time  for  bringing 
parties  into  court  is  not  fixed  by  statute  the  summons  is  made  return- 
able on  the  second  Monday  after  its  date.  When  the  summons  is 
issued  to  any  other  county  it  may  be  returnable  at  the  option  of  the 
party  having  it  issued,  on  the  third  or  fourth  Monday  after  its  date, 
and  the  day  of  the  month  on  which  it  is  returnable  must  be  stated 
therein.''* 

§  412.  Pleadings — Time  of  filing. — After  the  petition  has  been 
filed,  the  answer  or  demurrer  by  the  defendant  must  be  filed  on  or 
before  the  third  Saturday,  the  reply  or  demurrer  by  the  plaintiff 
to  the  answer  on  or  before  the  fifth  Saturday,  and  the  demurrer  to 
the  reply  on  or  before  the  seventh  Saturday  after  the  return  day 
of  the  summons  or  service  by  publication,  and  the  answer  or  demurrer 
of  a  defendant  to  an  answer  demanding  affirmative  relief  shall  be 
filed  on  or  before  the  third  Saturday,  the  reply  or  demurrer  thereta 
on  or  before  the  fifth  Saturday,  and  the  demurrer  to  the  reply  on  or 
before  the  seventh  Saturday  after  such  answer  is  filed.*"* 

^  413.  Guardian  ad  litem,  appointment,  when — Same  can  not 
waive  notice. — It  is  not  necessary,  unless  the  prayer  of  the  petition 

"R.  S.,  §  5050,  now  5047,  5048.  "  R.  S.,  §  5039,  now  5036. 

"R.  S.,  §  5047,  now  5044.  "  R.  S.,  §  5097. 
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for  a  sale  is  contested^  to  appoint  guardians  ad  litem  for  infant 
heirs  or  devisees,  or  other  persons  having  the  next  estate  of  inheritance 
from  the  deceased,  who  are  defendants.  No  such  guardian  has  au- 
thority to  waive  notice  of  service  of  summons.''^  The  code  pro- 
vides that  the  defense  of  an  infant  must  be  by  a  guardian  for 
the  suit,  who  may  be  appointed  by  the  court  in  which  the  action  is 
prosecuted,  or  by  a  judge  thereof,  or  by  a  probate  judge."  This  ap- 
pointment must  be  made  upon  the  application  of  the  infant.  If, 
being  of  the  age  of  fourteen  years,  he  apply  within  twenty  days  after 
the  return  of  summons  or  service  by  publication,  and  in  case  of  his 
being  under  that  age,  or  of  his  neglect  so  to  apply,  the  appointment 
may  be  made  upon  the  application  of  the  plaintiff  or  a  friend  of  the 
infant ;  but  the  appointment  can  not  be  made  till  after  the  service  of 
summons  or  publication,''^^  and  the  guardian  of  the  infant  shall  deny 
in  the  answer  all  material  allegations  of  the  petition  prejudicial  to 
such  defendant.''^  Prior  to  the  statute  forbidding  a  guardian  ad  litem 
to  waive  notice  of  service  of  summons  the  subject  of  summons  was  con- 
trolled by  our  probate  courts  by  very  careless  and  loose  methods. 
Indeed,  the  practice  in  reference  to  service  of  summons  upon  the 
infant  in  sales  of  real  estate  by  an  administrator  to  pay  debts  was 
reckless  and  careless.  The  decisions  uniformly  held  that  the  order 
to  sell  in  such  action  was  not  void  because  the  infant  heir  was  not 
notified,  and  the  rule  was  carried  this  far  even  in  case  where  the 
statute  required  the  infant  to  be  made  a  party  defendant*  It  was 
early  held  in  chancery  that  where  the  record  shows  affirmatively  that 
minor  defendants  were  not  served  according  to  the  provisions  of  the 
statute  a  decree  affecting  the  rights  of  such  infants  would  not  be 
void.  But  this  is  contrary  to  the  rule  applicable  to  sales  of  real 
estate  by  an  administrator  to  pay  debts.  Questions  whether  service 
has  been  made  upon  infants  are  determined  by  the  record.  The 
return  of  the  officer  as  to  service  is  evidence  to  the  court  and  to  the 
world  whether  a  party  has  been  subject  to  the  jurisdiction  of  the 
court.*" 

"R.  S.,  §  6144.  Irwin,  15  O.   689;    Lewis  v.  Lewis, 

"R.  S.,  §  5003.  15  O.  715;   Sheldon  v.  Newton,  3  O. 

'^aR.  s.,  §  5004.  S.  494;  Biggs  v.  Bickel,  12  O.  S.  49. 

'*R.  S.,  §  5078,  now  5074.  «» Moore   v.    Starks,    1    O.    S.    369. 

"Moore  v.   Starks,   1   O.   S.   369;  See  also  Benson  v.  Cilley,  8  O.  S. 

Ewing  v.  Higby,  7  0.  (1)  198;  Ewing  618. 
V.  Hollister,  7  0.   (2)   138;   Robb  v. 
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It  will  be  observed  that  the  appointment  of  a  guardian  ad  litem 
is  not  necessary  where  the  prayer  for  the  sale  of  real  estate  is  not 
contested,  but,  in  case  the  prayer  for  the  sale  is  contested,  a  guardian 
ad  litem  must  be  appointed.  The  defense  of  such  guardian  is  not  a 
mere  matter  of  form.  The  requirement  is  absolute  that  the  guardian 
ad  litem  make  inquiry  from  all  proper  sources  as  to  what  the  rights 
of  the  infants  whom  he  represents  are,  and  in  the  suit  it  is  obligatory 
upon  him  to  protect  their  rights  by  bringing  these  rights  directly 
under  the  consideration  of  the  court  in  the  action.  Courts  have 
gone  so  far  as  to  protect  the  infants  from  the  laches  of  the  parties 
so  appointed  for  the  suit.  If  the  answer  of  the  guardian  ad  litem 
in  the  action  admits  the  facts  stated  in  the  petition,  this  does  not 
dispense  with  the  proofs  of  the  facts  charged  in  the  petition.  The 
charges  contained  in  the  petition  must  be  proved  with  the  same  degree 
of  strictness  as  if  the  guardian  ad  litem  had  entered  a  denial  in  his 
answer  to  the  allegations  of  the  administrator's  petition.  This  was 
the  rule  of  law  in  partition  where  the  infants  filed  answers  by 
guardian  ad  litem,  and  the  rule  is  applied  in  all  proceedings  by  an 
administrator  to  sell  real  estate  to  pay  debts.^^ 

The  guardian  ad  litem  must  make  a  proper  defense.  He  can  not 
make  a  fraudulent  defense  nor  take  any  advantage  resulting  from  an 
improper  defense.  His  fraudulent  acts  embodied  in  an  answer  admit- 
ting an  unfounded  claim  to  be  true  will  vitiate  a  decree  in  the  action 
and  warrant  the  setting  aside  of  the  same.^- 

§  414.  Judgment  when  guardian  ad  litem  has  failed  to  answer. — 
A  non-resident  lunatic,  who  has  been  brought  into  court  by  publi- 
cation, may  be  represented  by  guardian  ad  litem,  appointed  by  the 
court  to  defend  a  suit  for  him.     Such  guardian  ad  litem,  having  ap- 

*^  Long  v.  Mulford,  17   0.   S.  485.  dian  is  authorized  to  appear  for  an 

See  also  Dow  v.  Jewell,  1  Foster  (N.  infant  defendant  to  a  petition  for 

H.)  486;   Sconce  V.  Whitney,  12  111.  dower;    and  where  he  appears  and 

150;    Nickerbacker  v.  De  Freest,  2  answers   as   guardian,   and   his  an- 

Paige  304;  1  Daniel  Ch.  Pr.  Title  In-  swer  is  received   and  acted  on  by 

fants;    Enos  v.   Capps,   12   111.   257;  the  court,  the  effect  is  the  same  as 

Massie  v.  Donaldson,  8  O.  377;  Ran-  though   he   had   been   expressly  ap- 

dall  v.  Turner,  17  O.  S.  262.    Under  pointed  guardian  ad  litem,  and  ap- 

the  act  of  1858,  which  requires  guar-  peared  and  answere'd  as  such.    Ran- 

dians  of  infants  to  appear  for  and  kin  v.  Kemp,  21  O.  S.  651. 

defend,  or  cause  to  be  defended,  all  "  Heirs  of  Massie  v.  Matthews,  12 

suits  against  the  infant,  the  guar-  0.  351. 
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peared  in  open  court  and  accepted  the  appointment,  and  having  failed 
to  answer,  the  court  is  powerless  in  the  case  to  grant  a  decree  therein 
pro  confesso,  nor  can  a  decree  pro  confesso  be  taken  in  a  case  where 
a  guardian  ad  litem  of  an  infant  is  in  default  for  answer.^^ 

§  415.    When  answer  of  guardian  ad  litem  a  general  denial. — 

The  usual  form  for  the  answer  of  a  guardian  ad  litem  in  actions  of 
the  kind  under  consideration  is  to  deny  all  the  material  allegations 
contained  in  the  petition  prejudicial  to  the  minor  defendants,  and  to 
charge  that  they  are  of  tender  years  and  not  acquainted  with  the  law 
in  such  cases,  and  to  conclude  with  a  prayer  to  the  court  to  protect 
their  rights.  The  answer  need  not  be  verified.^*  An  answer  of  the 
guardian  ad  litem  for  minor  heirs  alleging  ignorance  of  the  matters 
and  things  contained  in  the  petition  and  asking  that  their  rights  be 
protected  is  in  form  a  general  denial,  and  requires  proof  of  the  alle- 
gations of  the  petition.^^ 

§  416.  Administrator  de  bonis  non  to  complete  sale. — When  an 
administrator  is  appointed  and  is  removed,  or  dies,  or  resigns,  the 
administrator  appointed  in  his  place  is  called  an  administrator  de 
bonis  non.  When  an  executor  named  in  a  will  refuses  to  act,  or, 
after  being  appointed  dies  or  resigns,  the  court  then  appoints  one  to 
take  his  place,  and  the  person  so  appointed  is  called  an  administra- 
tor with  the  will  annexed.  If  an  administrator  or  executor,  after 
commencing  an  action  to  sell  real  estate  to  pay  debts,  dies,  resigns, 
or  is  removed,  or  his  power  ceases  at  any  time  before  the  conveyance 
is  made,  under  an  order  of  the  court,  the  administrator  de  bonis  non 
has  power  to  proceed  with  the  sale  and  may  convey  the  land  so  sold 
before  or  after  his  appointment.  He  may  be  required  to  give  addi- 
tional bond  in  like  manner  as  if  such  administrator  de  bonis  non  had 
filed  the  petition.^^ 

§  417.  Bond  for  surplus. — If  a  sale  is  made  of  more  real  estate  than 
is  necessary  to  pay  the  debts,  the  administrator  or  executor  must,  be- 
fore the  sale,  give  bond  with  sufficient  sureties,  payable  to  the  state, 

^'Sturges  V.   Longworth,   1   O.   S.  v.  Bullitt,  4  Bibb  11;  Henly  v.  Gore, 

546.     See  also  Long  v.  Mulford,  17  4  Dana  133. 

O.  S.  486;   Coleman  v.  Commission-  ^R.  S.,  §  5103. 

ers,  etc.,  6  B.  Men.  243;  Harrison  v.  ^Wood  v.  Butler,  23  O.  S.  520. 

Rowan,  4  Wash.  C.  C.  207;   Beeler  ^'R.  S.,  §  6138. 
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to  account  for  the  proceeds  remaining  after  the  payment  of  the  debts. 
In  case  the  court  deems  it  necessary,  an  additional  administration 
bond  may  be  required  before  a  sale  to  secure  further  assets  arising 
from  the  sale  of  the  real  estate.  The  two  bonds  mentioned  in  this 
paragraph  must,  when  so  ordered  to  be  given,  be  given  in  the  court 
from  which  the  letters  of  administration  issued.  If  the  action  is 
pending  in  another  court,  the  latter  court  can  not  proceed  further 
until  there  is  filed  therein  a  certificate  from  the  former  court  that, 
under  the  seal  thereof,  such  bond  had  been  given  as  ordered.®' 

§  418.  Sale  of  lands  free  from  liens. — The  probate  court  must 
order  the  sale  of  the  fee  of  the  land  free  from  liens  thereon.  The 
statute  expressly  authorizes  such  a  sale,  and  provides  for  adjusting 
prior  liens,  whether  by  mortgage  or  otherwise.  The  residue,  after 
satisfying  such  liens,  becomes  assets  in  the  hands  of  the  administra- 
tor. The  power  not  only  is  conferred,  but  a  duty  is  imposed,  to  reach 
the  interest  of  the  decedent  in  the  lands,  whether  that  interest  be  of 
a  legal  or  equitable  nature.  The  administrator  is  the  trustee  in  that 
behalf  for  the  unsecured  creditors,  and  if  he  neglects  to  perform  this 
duty,  a  court  of  equity  may  intervene,  at  the  instance  of  creditors, 
for  the  purpose  of  reaching  such  assets.®®  The  statute  does  not  con- 
fer upon  the  probate  court  the  power  to  sell  the  land  subject  to  exist- 
ing liens.®" 

^  419.  Priority  of  liens  determined,  how — Cancellation  of  mort- 
gages and  liens. — Either  court,  probate  court  or  court  of  common 
pleas,  in  which  the  action  may  be  brought,  has  full  power  to  determine 
all  equities  between  the  parties  and  the  priorities  of  lien  of  the  several 
lienholders  on  the  real  estate,  and  to  order  a  distribution  of  the  money 
arising  from  the  sale  of  such  real  estate  according  to  the  equities 
and  priorities  of  lien  as  found  by  the  court,  \^^len  the  action  is 
determined  by  the  probate  court,  it  is  the  duty  of  the  judge  to  make 
the  necessary  order  for  an  entry  of  release  and  satisfaction  of  all 
mortgages  and  other  liens  upon  the  real  estate,  and  to  enter  such 

"  R.  S.,  §  5151.      As    to    original  see  R.  S.,  §  6008  as  to  bond  of  spe- 

bond   of   executor   and    its   require-  cial     administrator;      see     R.     S., 

ments,  see  R.  S.,  §  5996;  as  to  bond  §§  5997,  5998,  as  to  bond  of  executor 

of  administrator  with  will  annexed,  when  executor  is  residuary  legatee, 
see  R.  S.,  §  6002;  as  to  original  bond         "  McDonald  v.  Aten,  1  0.  S.  293. 
of  administrator,  see  R.  S.,  §  6006;         *»  Stone  v.  Strong,  42  O.  S.  53. 
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release  and  satisfaction,  together  with  a  memorandum  of  the  title 
of  the  case,  the  character  of  the  proceedings,  and  the  volume  and 
page  of  the  record  where  recorded,  upon  the  record  of  such  mortgage 
or  other  lien  in  the  recorder's  office  where  the  same  are  recorded.  The 
judge  is  required  to  tax  in  his  cost  bill  the  fee  provided  by  law  for 
the  recorder  for  entering  such  release  and  satisfaction,  and  also  a  fee 
to  himself  for  such  entry. 

The  rules  of  law  set  forth  in  this  paragraph  apply  as  well  to  the 
proceedings  by  guardians,  assignees  and  trustees  to  sell  lands  to  pay 
debts.^o 

§  420.  Questions  that  may  be  determined  by  probate  court — How 
tried. — Ordinarily  there  is  no  question  upon  petition  to  sell  real  estate 
for  payment  of  debts  of  a  decedent,  as  to  the  ownership  of  the  land. 
If  it  has  been  fraudulently  conveyed  away  by  the  decedent,  that  fact 
must  be  first  determined,  and  it  is  specially  provided  that  the  appli- 
cation for  the  recovery  of  the  possession  of  such  lands  shall  be  made 
in  the  court  of  common  pleas,^i  presumably  because  the  machinery  of 
that  court  is  better  adapted  for  the  trial  of  such  question,  the  is- 
sues being  triable  to  a  jury.  It  is  in  fact  an  action  under  the  code 
for  the  recovery  of  the  possession  of  real  estate,  fraud  vitiating  the 
deed  and  leaving  the  legal  title  in  the  name  of  the  decedent.  This 
seems  to  be  of  especial  significance,  that  it  was  not  intended  that  the 
probate  court  should  have  any  issues  tried  in  that  court  which  were 
of  right  triable  to  a  jury.  The  statute  relative  to  proceedings  where 
embezzlement  of  assets  of  an  estate  is  charged  is  another  illustration 
of  the  legislative  policy  not  to  have  jury  trials  in  the  probate  court. 

The  probate  court  has  power,  it  is  held,  to  determine  the  question, 
in  petitions  to  sell,  whether  or  not  the  land  belonged  to  the  decedent. 
In  the  case  deciding  this  question  the  persons  claiming  to  hold  title 
to  the  lands  sought  to  be  sold  answered  in  the  probate  court,  and  it 
was  contended  upon  trial  that  the  probate  court  was  without  jurisdic- 
tion because  the  issues  were  triable  to  a  jury,  and  hence  should  have 
been  brought  in  the  court  of  common  pleas.  It  was  held  that  the 
jurisdiction  of  the  probate  court  in  the  case  was  as  ample  as  could 
have  been  exercised  by  the  court  of  common  pleas ;  that  the  policy  of 
the  legislation  was  opposed  to  the  necessity  of  resorting  to  different 

"R.  S.,  §  6145,  as  amended  in  93     S.   588;    Stone  v.   Strong,   42   O.   S. 
0.   L.   287;    Brown   v.   Trottner,    11     53. 
0.  C.  C.  498;  Doan  v.  Biteley,  49  0.         "  R.  S.,  §  6140. 
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jurisdictions  and  multiplicity  of  actions  in  order  to  obtain  full  and 
final  relief;  that  the  probate  court  has  power  to  determine  all  ques- 
tions of  fact  and  law  arising  in  actions  brought  before  it  by  executors 
and  administrators  to  sell  real  estate  for  the  payment  of  debts  of  the 
decedent.  That  the  power  to  sell,  by  necessary  implication,  includes 
the  power  to  decide  whether  the  land  was  the  property  of  the  dece- 
dent ^''^  that  ample  power  is  vested  in  the  probate  courts  to  award 
the  parties  a  trial  by  jury  when  the  nature  of  the  issues  demands  it."^ 
It  is  questionable,  however,  whether  in  such  cases  the  parties  are 
entitled  to  trial  by  jury;  the  action,  so  far  as  relates  to  the  question 
of  title,  is  more  in  the  nature  of  quieting  title,  the  issues  in  which  are 
tried  to  the  court.  The  question  of  the  existence  of  debts  is  deter- 
minable by  the  court.  Wlien  the  proceeding  is  brought  in  the  com- 
mon pleas  court,  it  has  been  held  that  the  parties  are  not  entitled  to 
trial  by  jury,  and  hence  the  action  is  appealable."* 

§  421.  Sale  may  be  prevented,  how. — If  any  person  interested  in 
the  estate  give  bond  to  the  executor  or  administrator  in  a  sum,  and 
with  sureties  approved  by  the  court,  conditioned  to  pay  all  the  debts 
mentioned  in  the  petition  which  eventually  may  be  found  due  from 
the  estate,  with  the  charges  of  administering  the  same,  and  the  al- 
lowance of  money  to  the  widow,  so  far  as  the  personal  estate  of  the 
deceased  will  be  insufficient  therefor,  the  order  for  the  sale  of  the 
real  estate  will  not  be  allowed."^  In  order  that  the  bond  may  op- 
erate to  withhold  the  granting  of  the  order  of  sale,  it  must  be  given 
after  the  petition  is  filed  and  before  the  sale  is  ordered.  A  bond  given 
after  the  sale  will  be  insufficient  to  withhold  the  order.  If  the  bond 
be  given  after  the  sale,  and  the  debts  are  not  paid,  those  whose  debts 
are  not  paid  will  have  a  right  of  action  on  the  bond.  This  is  so  be- 
cause the  obligors  of  the  bond  had  what  they  contracted  for — that  is, 
the  sale  of  the  real  estate  being  withheld  by  the  court,  and  this  was 
a  benefit  to  them."*"  A  widow  who  has  a  dower  interest  in  the  real 
estate  to  be  sold  by  the  administrator  has  a  sufficient  interest  to  en- 
title her,  with  the  other  heirs,  to  give  the  bond  and  prevent  a  sale." 
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»=  Gavin  v.  Graydon,  41  Ind.  562.  "  Corey  v.  Hayes,  13  O.  C.  C.  185, 

"Doan  v.   Biteley,  49   O.   S.   588;  7   Cir.   Dec.   272.     If  she  gives  the 

R.  S..  §  6143.  bond  and  pays  to  the  administrator 

•♦  Dalton  V.  Davis,  18  O.  C.  C.  878.  the  amount  of  the  debts  and  costs  of 

"R.  S.,  §  6146.  administration,  she  is  not  to  be  re- 

**  Davisson  v.  Burgess,  31  O.  S.  78.  garded   as   a   volunteer   and    is  en- 


295  SALE  OF  REAL  ESTATE.  §  422 

§  422.  When  the  order  of  sale  may  be  made,  and  upon  what 
terms. — If  the  court  is  satisfied  that  it  is  necessary  to  sell  the  real 
estate  in  question  to  pay  debts  of  the  deceased,  the  real  estate  must  be 
sold  for  that  purpose.  The  court,  however,  if  it  sees  fit,  may  order 
so  much  thereof  to  be  sold  as  may  be  necessary  for  the  payment  of 
debts.  The  order  of  sale  to  the  executor  or  administrator  is  not  re- 
quired to  be  in  cash,  but  the  court  may  make  the  order  of  sale  to  be 
upon  deferred  payments  not  exceeding  two  years,  with  interest.®^ 
There  may  be  included  in  the  order  of  sale  the  title  of  the  heirs  or 
devisees  of  the  deceased  in  the  premises  which  have  been  set  off  to 
the  widow  for  her  dower,  which  may  be  sold  subject  to  the  life  estate 
of  the  widow  therein.*"^  And  if  the  petition  so  sets  forth,  and  it  is 
made  to  appear  that  it  is  necessary  to  sell  some  part  of  the  real  estate, 
and  that  by  such  partial  sale  the  residue  of  the  estate  or  some  specific 
part  or  piece  thereof  would  be  greatly  injured,  the  court  may  order 
a  sale  of  the  whole  of  the  estate  or  of  such  part  of  the  same  as  the 
court  deems  necessary  and  most  for  the  interest  of  all  concerned.^"'' 

§  423.  As  to  the  power  of  the  court  to  enter  a  nunc  pro  tunc  order 
of  sale. — A  nunc  pro  tunc  order  is  one  which  is  placed  upon  the  jour- 
nal of  the  court  at  a  date  subsequent  to  the  taking  thereof,  and  made 
to  speak  from  the  time  that  the  order  was  really  taken.  In  case  there 
is  nothing  to  show  upon  the  minutes  of  the  court  books  that  any  or- 
der was  taken,  and  the  power  of  the  court  which  had  made  the  order 
has  ceased,  an  order  of  a  subsequent  court  made  nunc  pro  tunc,  au- 
thorizing an  executor  or  administrator  to  sell  decedent's  lands,  is  in- 
valid. In  other  words,  the  first  court  had  the  power  to  order  the 
sale,  but  the  order  was  not  entered  upon  the  journal,  and  in  the  mean- 
time, the  power  which  the  first  court  had  to  make  the  order  being 
taken  away  by  the  legislature,  it  is  not  in  the  power  of  the  subse- 
quent court  to  validate  the  order  of  the  first  court  by  a  nunc  pro  tunc 
order  of  sale.^"^  Under  a  statute  which  provided  that  the  orders, 
proceedings,  judgments  and  decrees  of  the  court  should  have  no  force 
or  validity  until  entered  on  the  journal  and  signed  by  the  presiding 
judge,  an  order  for  the  sale  of  decedent's  real  estate,  even  if  allowed 

titled    to     subrogation.  Corey    v.        °'R.  S.,  §  6148. 

Hayes,  13  0.  C.  C.  185,  7  Cir.  Dec.         ""R.  S.,  §  6149. 

272.  "'Ludlow  V.   Johnson,   ^  O.   553; 

'^  R.  S.,  §  6147.  Newcomb  v.  Smith,  5  O.  447. 
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by  the  court,  but  uot  entered  on  the  journal,  was  invalid.^*'-  And 
the  order  of  sale,  to  carry  with  it  legal  sanction,  must  be  made  prior 
to  the  sale,  an  order  of  the  court  made  after  the  sale  being  insuffi- 
cient."' The  order  is  not  binding  if  notice  of  the  proceeding  or  the 
time  and  place  of  the  sale  be  not  given  to  the  heirs."* 

§  424.  Purchaser  at  sale  can  not  require  heirs  to  refund. — If  an 
order  of  sale  is  made  by  order  of  court  without  jurisdiction  to  make 
such  order,  and  the  heirs  bring  a  suit  claiming  the  possession  of  the 
lands  from  the  party  purchasing  at  the  administrator's  sale,  the  pur- 
chaser at  such  void  sale  can  not  in  the  suit  require  the  heirs  to  re- 
fund the  purcha^^c'-inoney.  This  is  based  upon  the  principle  that  the 
sale  being  void,  the  title  remains  untouched  in  the  heirs  to  whom  it 
descended,  and  upon  the  further  principle  that  the  heirs  were  not 
the  persons  to  whom  the  money  was  paid.  The  purchaser  can  not, 
either  in  law  or  in  equity,  recover  from  the  heirs."=^  And  this  prin- 
ciple was  carried  so  far  as  to  reach  all  heirs  where  such  lands  were 
sold  by  the  administrator  and  the  proceeds  applied  by  him  to  the 
satisfaction  of  the  debts  of  decedent.  In  a  sale  of  this  kind,  made 
under  such  circumstances,  if  one  of  the  heirs  assents  to  the  decree 
and  order  of  the  sale  and  acts  as  a  commissioner  to  carry  the  order 
into  execution,  the  title  of  such,  heir  in  equity  passes."*' 

§425.  Irregular  orders  of  sale. — When  a  suit  is  brought  by  an 
administrator  in  the  court  of  common  picas  to  sell  lands  to  pay  debts, 
and  the  suit  is  brought  under  the  code  of  civil  procedure,  and  the 
order  of  sale  is  actually  made  under  a  petition  setting  forth  facts 
sufficient  to  warrant  the  making  of  the  order,  the  order  of  sale  will 
not  be  reversed  for  want  of  a  journal  entry  showing  the  facts  to  be 
true  in  the  petition  authorizing  the  order.  That  the  judgment  was 
founded  on  proper  proof  will  be  presumed  by  the  reviewing  court."^ 

An  order  of  a  probate  court  that  undertakes  to  sell  the  real  es- 
tate of  the  decedent  then  occupied  by  tlie  widow  and  minor  children, 
subject  to  a  homestead  therein,  which  had  been  in  the  proceeding  set 

'"Newcomb  v.  Smith,  5  O.  447.  ^-^  Beall  v.  Price,  13  O.  368;   Vat- 

""  Ludlow   v.   Culbertson   Park,  4     tier  v.  Lytle,  6  O.  478;  McArthur  v. 

O.  5,  Porter,  1  O.  99;   Lieby  v.  Ludlow's 

"xSmlUi  v.  Handy,  16  O.  191.  Heirs,  4  O.  469. 

"*  Nowftr  v.  Coit,  1  O.  519.  ""  Sidener  v.  Hawes,  37  O.  S.  532. 
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off  to  the  widow  and  the  children  as  a  homestead,  is  invalid  ;^^^  and  an 
order  of  sale  of  lands  made  by  the  order  of  the  court  which  under- 
takes to  sell  lands  of  a  decedent  who  had  been  previously  divorced 
from  the  wife,  on  account  of  his  own  aggression,  will  not  divest  the 
wife  of  her  dower  interest  therein.  In  such  case  the  wife  is  a  neces- 
sary party,  and  should  be  brought  into  the  case,  and  her  right  should 
be  determined  therein.^"^  The  title  of  the  purchaser  at  the  admin- 
istrator's sale  of  real  estate  to  pay  debts,  the  order  of  sale  being  made 
in  the  court  of  common  pleas,  wdll  not  be  divested  upon  the  subse- 
quent reversal  of  the  order  of  sale.^^"  In  the  early  history  of  the 
state  the  courts  of  other  states,  by  decree  and  order  of  sale,  frequently 
attempted  to  sell  real  estate  of  decedents  in  this  state  to  pay  debts. 
In  such  instances  the  decrees  were  uniformly  held  void.  No  titles 
in  this  state  passed  to  the  purchaser.^^^ 

§  426.  Fraudulent  judgment  ground  for  objections  to  sale. — As 
shown  elsewhere  in  this  chapter,  the  sale  of  the  real  estate  may  be 
prevented  upon  a  showing  that  there  are  personal  assets  sufficient  to 
pay  the  debts  and  expenses  of  administration.  A  judgment  is  a  debt. 
And  if  the  administrator  proceeds  to  sell  the  land  of  an  intestate  by 
petition  for  the  purpose  of  satisfying  a  debt  of  this  kind,  an  heir 
can,  upon  cross-petition  in  this  same  action,  attack  the  validity  of  the 

106  wehrle  v.  Wehrle,  39  0.  S.  365.  afterwards  reversed  by  the  supreme 

'"=  Arnold  v.   Donaldson,  46  O.  S.  court.     An  original  bill  was  asked 

73.  by  W.  C.  I.  to  enforce  the  equity  of 

"°  Irwin   v.   Jeffers,   3   O.    S.    389.  redemption  of  W.  J.  of  his  interest 

The  facts  in  this  case  were  these:  in  that  part  of  the  real  estate  not 

J.  J.,  owning  two  lots,  devised  the  sold  by  the  administrator.   W.  J.'s 

undivided  half  of  them  subject  to  a  answer  set  out  the  facts  of  a  sale 

life-estate  therein  to  W.  J.,  his  son.  of  the  portion  of  the  lots  of  J.  C.  I. 

W.  J.  afterward  mortgaged  his  in-  The  notice  not  to  purchase,  the  sub- 

terest  in  a  part  thereof  to  J.  C.  I.  sequent  reversal  of  the  order  of  sale, 

to  secure  a  money  loan.    The  admin-  and  that  J.  C.  I.  had  gone  into  pos- 

istrator  of  J.  J.  asked  and  secured  session  of  that  part  so  purchased  by 

of  the  common  pleas  court  an  order  him   of   the   administrator   and   re- 

to  sell  a  part  of  the  two  lots  to  pay  ceived  the  rents  and  profits  to  an 

debts.     The  sale  was  made  to  said  amount  more  than  sufficient  to  pay 

J.  C.  I.,  who  paid  the  money  and  se-  the  mortgage  deed,  held  as  in  the 

cured  his  deed.    On  the  day  of  sale  text  above. 

W.  J.  gave  notice  to  W.  C.  I.  not  to         "'  Nowler  v.  Coit,  1  0.  520.     See 

bid  because  the  sale  was  erroneous  also   Salmond  v.   Price,   13  O.   368; 

and  a  reversal  of  the  judgment  was  Blake  v.   Davis,   20   O.  231;    Henry 

to  be  asked.    The  order  of  sale  was  v.  Doctor,  9  O.  49. 
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judgment  for  fraud.  If  fraud  be  shown  and  the  judgment  debt 
be  the  only  debt  unpaid  and  set  aside,  the  sale  will  be  prevented."* 
This  right  of  an  heir  who  has  an  interest  in  the  land  sought  to  be 
sold  by  the  administrator  is  not  defeated  by  the  fact  that  the  heir 
had  previously,  by  the  covenants  of  warranty,  sold  his  interests  in 
the  land.  He  can  still,  by  answer  and  cross-petition,  attack  the 
fraudulent  judgment  for  the  benefit  of  the  persons  to  whom  he  sold."* 

^  427.  When  objections  are  made  to  making  order  of  sale — Costs 
awarded,  how. — If  any  party  in  his  answer  object  to  tlie  granting 
an  order  for  the  sale  of  the  real  estate  by  an  executor  or  administrator, 
and,  on  hearing,  it  appear  to  the  court  that  either  the  petition  or  the 
objection  thereto  is  unreasonable,  the  court  may,  in  its  discretion, 
award  costs  to  the  party  prevailing  on  that  issue."* 

§  428.  Heir  can  not,  by  private  sale  of  his  interest,  defeat  right 
of  administrator  to  sell. — Even  if  an  heir  has,  at  private  sale,  sold 
the  real  estate  of  an  ancestor  by  warranty  deed,  and  without  an  order 
from  the  court,  and  the  proceeds  applied  in  satisfaction  of  preferred 
claims  against  the  estate,  the  administrator  is  not  barred  by  such 
proceedings  from  selling  the  real  estate  to  pay  other  debts  of  the  de- 
cedent. But  in  a  sale  thus  made  by  an  heir  to  a  bona  fide  purchaser, 
who  has  so  applied  the  purchase-money  in  satisfaction  of  preferred 
claims  against  the  estate,  equity  will  take  care  of  the  bona  fide  pur- 
chaser by  giving  him  the  right  of  subrogation  to  the  rights  and 
equities  of  these  preferred  claims.^" 

6.     Appraisement. 

Section  Section 

429.  Appraisement,     when     dower     431.     Appointment   of    appraisers — 

not  assigned.  Duties  as  to  homestead  and 

430.  Care   in   selection   of  apprais-  dower. 

ers. 

"'Conway  V.  Duncan,  28  0.  S.  102;  ancestor's  debts,  to  show  the  want 

Donley  v.  Shields,  14  O.  359.     It  was  of  assets. 

held   in   this   latter   case   that   "the  "=  Sidener  v.  Hawes,  37  0.  S.  532. 

judgment  against  the  administrator  See  also  Faran  v.  Robinson,  17  0.  S. 

and  the  return  of  nulla  bona  by  the  242;    Pirmann    v.    Gerhold,    Goebel 

sheriff  of  an  execution  issued  there-  142. 

on  is  not  sufficient  evidence,  in  an  "*  R.  S.,  §  6153. 

action  against  the  heir  to  subject  '"Sidener  v.  Hawes,  37  O.  S.  532. 
his  real  estate  to  the  payment  of  the 


299  SALE  OF  REAL  ESTATE,  §  429 

Section  Section 

432.  Oath     of     appraisers — Certifi-     434.     Manner  in  which   real  estate 

cate,  view  and  return.  should  be  appraised. 

433.  Vacancy — Filled,  how.  435.    Appraisement     may     be     set 

aside. 


§  429.  Appraisement,  when  dower  not  assigned. — If  the  deceased 
did  not  leave  a  widow  entitled  to  dower  in  the  estate  to  be  sold,  and 
an  appraisement  of  real  estate  is  contained  in  the  inventory,  the  court 
may  order  a  sale  according  to  this  appraisement,  or  order  a  new  ap- 
praisement. If  the  court  do  not  order  a  new  appraisement,  the  ap- 
praisement set  forth  in  the  inventory  must  be  deemed  the  appraised 
value  of  the  real  estate;  but  if  the  court  order  a  new  appraisement, 
the  value  returned  by  the  appraisers  must  be  deemed  the  appraised 
value  of  the  real  estate.  The  order  of  sale  and  order  for  the  ap- 
praisement may  be  made  at  the  same  time  if  no  assignment  of  dower 
is  required.^^® 

§  430.  Care  in  selection  of  appraisers. — In  another  place  in  this 
work  will  be  found  a  discussion  of  the  substantive  law  of  dower.  We 
will  be  concerned  here  with  the  discussion  of  the  manner  in  which 
dower  rights  of  a  widow  or  widower  may  be  worked  out  in  a  suit  by 
an  administrator  or  executor  to  sell  the  real  estate  of  a  decedent 
to  pay  debts.  As  previously  stated,  dower  rights  in  the  real  estate 
involved  in  such  suit  may  be  assigned  out  of  the  proceeds  of  a  sale 
thereof,  or  it  may  be  assigned  under  certain  circumstances  as  of  the 
rents  and  profits  of  such  real  estate.  The  duty  cast  upon  apprais- 
ers is  in  all  cases  a  most  important  one.  Not  only  does  the  law 
make  it  their  duty  to  determine  the  value  of  the  real  estate,  but 
it  also  makes  it  their  duty  to  ascertain  what  the  yearly  dower  is 
in  rents  and  profits.  When  dower  or  a  homestead  is  not  to  be  as- 
signed, the  task,  of  course,  is  not  so  difficult. 

Should  the  real  estate  be  farming  lands,  the  value  placed  thereon 
must  be  given  as  a  total,  and  not  as  being  worth  so  much  per  acre. 
When  an  appraisement  is  to  be  made  in  any  case,  whether  dower  is 
to  be  assigned  or  not,  appraisers  ought  to  be  selected  who  have  a 
special  fitness  for  the  duties  they  are  required  to  perform.  The  un- 
certain methods  adopted  by  the  courts  and  personal  representatives 
in  the  selection  of  appraisers  can  not  be  too  severely  criticised.    Rights 

"«R.  S.,  §  6154. 
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of  widows  and  infants  who  have  no  just  comprehension  of  what  is 
being  done  for  them  often  suffer,  and  severely,  on  account  of  this 
carelessness.  As  the  court  is  often  guided  by  the  administrator  or 
executor  in  appointing  appraisers,  it  should  be  the  duty  of  the  ad- 
ministrator or  executor  by  his  counsel  to  present  to  the  court  for 
appointment  as  appraisers  the  names  of  such  freeholders  who  not 
only  have  special  knowledge  of  real  estate  values,  but  men  of  good 
common  sense  and  excellent  judgment.  While  courts  usually  ap- 
point as  appraisers  the  persons  asked  by  the  personal  representative 
to  be  appointed,  yet  the  court  is  not  bound  to  do  so.  It  has  the  dis- 
cretion to  appoint  any  suitable  person,  provided  the  persons  sought 
to  be  appointed  have  the  statutory  requirements.  In  all  cases  when 
the  court  is  asked  to  appoint  persons  as  appraisers  who  are  unfit  to 
perform  the  duties,  the  court,  acting  for  the  public  and  for  the  wel- 
fare of  those  in  interest,  should  disregard  the  request  and  appoint 
others  who  are  suitable  to  perform  the  duties  of  the  office.  The 
force  of  these  observations  is  apparent  when  the  purpose  of  the  law 
in  having  an  appraisement  made  is  understood.  Appraisements  are 
made  because  there  is  a  necessity  of  getting  something  before  the 
court  as  a  guide  to  determine  whether  the  sale  should  be  confirmed, 
and  informing  the  court  as  to  the  good  faith  or  bad  faith  of  the 
executor  or  administrator  in  conducting  a  sale  of  this  kind.^^^ 

;;  431.  Appointment  of  appraisers — Duties  as  to  homestead  and 
dower. — Except  where  there  has  been  a  valuation  of  the  real  estate  in 
the  inventory,  and  the  court  dispenses  with  another  appraisement, 
the  court  must,  upon  a  finding  that  a  sale  is  necessary,  appoint  three 
judicious,  disinterested  freeholders  to  appraise  the  lands  at  their 
true  value  in  money,  and  if  the  deceased  left  a  family  homestead, 
and  a  widow  or  a  minor  child  or  children,  or  both,  entitled  to 
have  a  homestead  set  off  pursuant  to  the  provisions  of  the  statute 
(5437),  then  the  court  must  order  the  appraisers  to  first  proceed 
to  set  off  and  assign  the  homestead,  and,  if  the  deceased  left  a 
widow  entitled  to  dower  in  the  premises,  the  court  must  also  order 
the  freeholder-appraisers  to  set  off  and  assign  to  her,  in  each,  or  in 
one  or  more  of  the  tracts  of  land,  by  metes  and  bounds,  one  equal 
third  part  of  the  whole  lands  in  which  she  is  entitled  to  dower,  as 
and  for  such  dower,  and  to  appraise  the  whole  premises,  either  as  a 

'"2   Woerner  Am.   Law  of  Adm.,  §  277;  Raff's  Guide,  p.  143. 
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whole  or  in  parcels,  subject  to  such  homestead  and  dower,  or,  in 
case  there  is  no  such  homestead,  then  subject  to  such  dower  so  as- 
signed, and  in  case  there  is  no  such  dower,  then  subject  to  such  home- 
stead ;  but  if  on  view  the  appraisers  find  that  the  dower  can  not  be  so 
assigned,  it  is  their  duty  then  to  assign  the  dower  specially  as  of  the 
rents  and  profits,  and  if  the  lands  lie  in  two  or  more  counties,  the 
court  may,  if  it  think  fit,  appoint  appraisers  in  more  than  one  of  the 
counties.  In  all  cases,  a  copy  of  the  order  to  be  executed  must  be 
issued  to  the  executor  or  administrator,  and  any  lands  subject  to  such 
homestead  and  dower,  or  either,  must  be  sold  pursuant  to  the  pro- 
visions of  this  chapter.^^^ 

§  432.    Oath   of   appraisers — Certificate,   view   and   return. — The 

appraisers  must  be  sworn  by  some  officer  authorized  to  administer 
oaths,  and  a  certificate  thereof  must  be  inserted  in  or  annexed  to 
their  return.  They  must  afterwards,  upon  actual  view,  perform  the 
duties  required  of  them  by  order  of  the  court,  and  make  a  return  of 
their  proceedings  in  writing  to  the  court.  For  their  service  as  ap- 
praisers they  are  entitled  each  to  receive  one  dollar  per  day  for  serv- 
ices performed  by  them  in  the  county  in  which  they  reside,  and  two 
dollars  per  day  for  services  performed  without  the  county.^^" 

§  433.  Vacancy — Filled,  how. — When  any  person  appointed  as 
an  appraiser  fails  to  discharge  his  duties,  the  probate  judge  or  any 
justice  of  the  peace  of  the  county  in  which  the  lands  to  be  appraised 
are  situated  has  the  power,  at  the  instance  of  the  executor  or  adminis- 
trator, to  appoint  an  appraiser,  of  which  appointment  the  officer  ap- 
pointing must  make  and  sign  a  certificate,  which  is  to  be  returned  with 
the  appraisement,  or  the  executor  or  administrator  may  apply  to 
the  court  making  the  order  of  appraisement,  and  have  another  ap- 
praiser appointed  thereby.^^" 

§  434.  Manner  in  which  real  estate  should  be  appraised. — In  an 
estate  in  which  dower  and  a  homestead  are  to  be  assigned  by  metes 
and  bounds,  the  appraisers  first  assign  these.  When  they  have  done 
this,  then  it  is  their  duty  to  estimate  in  a  sum  of  money  the  value 
of  the  real  estate  subject  to  the  dower  interest  and  homestead  therein. 

"'R.  S.,  §  6155.  "OR.  S.,  §  5156. 

"'R.  S.,  §§  6157,  6158. 
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It  often  happens  that  there  are  several  tracts  of  hind  or  town  lots,  as 
the  case  may  be,  and  dower  is  assigned  in  one  of  them  for  the  entire 
dower  interest.  This  would  leave  all  the  other  lots  or  tracts  free  of 
dower,  and  the  appraisement  of  these  lots  or  tracts  should  be  made 
separate.  But  the  tract  or  town  lot  in  which  the  entire  dower  is  as- 
signed should  be  appraised  separately  and  subject  to  the  dower  there- 
in. In  all  instances  where  dower  is  to  be  set  off  by  metes  and  bounds 
and  the  whole  of  the  lands  of  the  entire  tract  is  to  be  sold  subject  to 
the  dower,  the  appraisers  should  get  at  the  actual  valuation  in  money 
regardless  of  dower.  Then,  in  determining  how  much  dower  is 
worth,  the  age  of  the  person  and  his  or  her  health  should  be  consid- 
ered in  estimating  the  probable  value  of  his  or  her  dower  right.  This 
probable  value  of  the  dower  right  should  then  be  deducted  from  the 
value  fixed  on  the  real  estate,  regardless  of  dower,  and  the  result  will 
be  the  sum  at  which  the  real  estate  subject  to  the  dower  ought  to  be 
appraised.  If  the  petition  asks  for  a  sale  of  an  equitable  interest  of 
real  estate  owned  by  the  decedent  at  his  death,  there  need  be  no 
trouble  as  to  the  dower  and  the  appraisement  thereof.  The  statute 
regulates  this.  In  such  instance  the  court  may  make  an  order  for 
the  sale  and  for  the  adjudgment  of  dower,  and  giving  the  person  a 
dower  interest  in  the  proceeds  of  the  sale  in  a  sum  which  would  be 
the  value  of  a  life  annuity  in  one-third  of  the  equitable  estate.^-^ 

The  instructions  given  in  the  preceding  paragraph  as  to  the  as- 
signment of  dower  by  metes  and  bounds  should  control  the  appraisers 
in  setting  off  a  homestead  to  the  widow  and  minor  children. 

§  435.  Appraisement  may  be  set  aside. — Counsel  for  the  widow 
and  the  heirs  interested  in  the  estate  ought  to  scrutinize  the  ap- 
praisement carefully.  It  often  happens  that  the  appraisers  uninten- 
tionally make  the  appraisement,  especially  where  dower  and  a  home- 
stead are  to  be  assigned,  in  such  way  as  to  work  an  injustice  to  them. 
If  the  appraisement  is  illegal  or  unfairly  made,  the  court  has  power 
to  set  the  same  aside.  Our  courts  have  ample  power  to  set  aside  or 
modify  their  decrees  or  orders  made  during  the  term;  and  an  im- 
proper appraisement  will  be  set  aside  upon  a  motion  made  for  that 
purpose  to  the  court,  when  it  is  shown  to  the  court  that  the  same  has 
been  made  illegally  or  unfairly. 

"'R.  S..  §  61C6. 
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7.    Homestead  for  Widow  and  Minor  Children. 

Section  Section 

436.  Homestead     for     widow     and     438.     When  application  to  be  made, 

minor  children.  439.     Liens    which    preclude    home- 

437.  Allowance    in    lieu    of    home-  stead. 

stead,  440.     Widow   may   remain  in   man- 

sion house  a  year. 

§  436.  Homestead  for  widow  and  minor  children. — If  a  decedent 
leaves  a  family  homestead,  and  a  widow  and  minor  child  or  children, 
or  both,  entitled  to  have  a  homestead,  the  court  in  its  order  must 
require  the  freeholder-appraisers  to  first  proceed  to  set  off  to  them 
such  homestead.  The  statutory  provision  in  pursuance  of  which 
the  appraisers  must  set  off  the  homestead  is  as  follows : 

"On  petition  of  executors  or  administrators  to  sell,  to  pay  debts, 
the  lands  of  a  decedent  who  has  left  a  widow,  or  a  minor  child,  unmar- 
ried, and  composing  a  part  of  decedent's  family  at  the  time  of  his 
death,  the  appraisers  shall  proceed  to  set  apart  a  homestead  as  pro- 
vided in  the  next  section  (5438)  and  the  same  shall,  except  as  pro- 
vided in  section  6155  of  the  Eevised  Statutes,  remain  exempt  from 
sale  on  execution,  and  exempt  from  sale  under  any  order  of  the  court, 
so  long  as  the  widow,  if  she  remain  unmarried,  or  any  unmarried 
minor  child  of  said  decedent  resides  thereon :  Provided,  That  in  all 
cases  where  the  homestead  has  been  or  shall  be  sold  to  pay  any  lien 
which  precludes  the  allowance  of  a  homestead,  the  residue  of  the  pro- 
ceeds, not  exceeding  five  hundred  dollars,  shall  be  paid  to  the  widow, 
or,  in  case  there  be  no  widow,  to  the  minor  child,  unmarried,  in  lieu 
of  a  homestead  on  her  or  said  minor  child's  application  in  person,  or 
by  agent,  attorney  or  guardian."^^^ 

This  homestead  in  the  real  estate,  as  provided  by  the  statute  to  be 
set  off  by  metes  and  bounds,  is  not  to  exceed  the  value  of  one  thousand 
dollars.^-^ 

§437.  Allowance  in  lieu  of  homestead. — If  the  deceased,  at  the 
time  of  his  death,  was  not  the  owner  of  a  homestead,  his  widow  is 

"^R.  S.,  §  5437.      As    to     discus-  provisions  in  respect  of  the  home- 

sion  of  question  arising  under  the  stead  set  forth  in  sections  5440  and 

allowance    of   a   homestead    in   the  5441  do  not  apply  to  a  widow  on  an 

year  1852,  see  Taylor  v.  Thorn,  29  administrator's   sale   to   pay   debts. 

0.  S.  569;   as  to  homestead  assign-  Bliss  v.  Furhman,  6  O.  C.  C.  203. 

ment   under   the    act   of    1852,    see  "'R.  S.,  §  5438, 
Wehrle  v.  Wehrle,  39  O,  S,  365.    The 


§  438 
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not  entitled  to  an  allowance  in  lieu  of  a  homestead.^^*  There  is  no 
provision  for  the  allowance  of  money  to  a  widow  in  lieu  of  a  home- 
stead.^-' 

§  438.  When  the  application  to  be  made. — Whenever  real  estate 
is  sold  by  an  administrator  to  pay  debts,  in  which  the  widow  is  en- 
titled to  the  assignment  of  a  homestead  therein,  by  metes  and  bounds, 
the  homestead  ought  to  be  asked  for  by  a  proper  application  in  the 
case  by  the  widow  before  the  day  of  sale ;  otherwise  she  may  waive  the 
right.  It  was  said  in  a  decided  case,  in  which  she  had  the  right  to  a 
homestead  by  metes  and  bounds,  and  in  which  she  filed  an  answer 
asking  that  the  premises  be  sold  free  of  such  homestead,  and  that  she 
be  allowed  her  dower  in  money,  "when  her  homestead  had  boon 
sold  at  her  own  request,  she  filed  an  amendment  to  her  answer,  pray- 


"^^  Wolverton  v.  Paddock,  3  O.  C.  C. 
488,  in  which  case,  the  court  in  de- 
livering the  opinion  said:  "The  only- 
question  for  determination  in  this 
case  is  whether  a  widow  whose  hus- 
band is  not,  at  the  time  of  his  death, 
the  owner  of  a  homestead  and  who 
is  not,  herself,  the  owner  of  a  home- 
stead, is  entitled  to  an  allowance  in 
lieu  of  the  homestead  out  of  her 
husband's  estate.  The  correct  de- 
cision of  this  question  depends  upon 
a  proper  construction  of  the  stat- 
ute of  this  state,  with  such  light 
thereon  as  may  be  given  by  the  de- 
cisions of  our  courts.  The  only 
provision  in  relation  to  the  setting 
off  of  a  homestead  in  cases  of  a  sale 
of  the  real  estate  of  the  intestate  by 
the  administrator  to  pay  debts  is 
found  in  R.  S.,  §  6155.  Under  that 
section,  if  the  deceased  left  a  home- 
stead and  a  widow  or  minor  child, 
or  both,  entitled  to  have  a  home- 
stead set  off  pursuant  to  the  provis- 
ions of  section  5437,  then  the  court 
shall  order  the  appraisers  to  first 
set  off  and  assign  such  homestead. 
Such  appraisers,  however,  are  not 
authorized  to  set  off  such  homestead 


unless  the  premises  about  to  be  sold, 
or  a  part  of  them,  constituted  th' 
homestead  of  the  intestate.  (R.  S 
§  5438.)  But  it  is  claimed  that  Un 
language  of  5441  is  broad  enough  to 
authorize  the  allowance  to  the 
widow  of  five  hundred  dollars  in 
lieu  of  a  homestead,  when,  as  in  thij^ 
case,  she  is  not  the  owner  of  a  honir 
stead.  The  language  of  this  section 
is  no  broader  than  that  of  section 
5435,  and  in  the  case  of  Taylor  v. 
Thorn,  29  0.  S.  569,  it  was  held  that 
the  exemptions  referred  to  in  §  5435 
related  to  property  belonging  to  the 
widow  and  not  to  that  belonging  to 
the  estate  of  her  deceased  husband. 
It  was  further  held  in  the  same  case 
that  the  only  right  to  the  homestead 
in  the  lands  of  the  decedent  belong- 
ing to  his  widow  is  created  ))y 
§  5437.  It  is  clear  that  the  provis- 
ions of  5441  only  apply  to  exemp- 
tion of  the  widow  out  of  her  own 
property  against  her  own  debts  and 
that  she  is  not  entitled  to  any  allow- 
ance in  lieu  of  a  homestead  out  of 
her  husband's  property." 

•"Bliss  V.   Furhman,   6   0.   C.   C. 
203. 
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ing  for  an  allowance  in  lieu  of  a  homestead.  What  the  law  afforded 
her  she  did  not  accept,  but  sinned  away  her  day  of  grace,  and  when 
the  harvest  had  passed  and  the  summer  ended  she  asked  what  the 
law  did  not  entitle  her  to  have."^^*^ 

§439.  Liens  which  preclude  homestead. — The  provision  of  law 
as  to  the  allowance  of  a  homestead  does  not  extend  to  a  judgment 
rendered  on  a  mortgage  executed  by  the  debtor  and  his  wife,  nor  to 
a  claim  for  manual  work  or  labor,  less  than  one  hundred  dollars,  nor 
to  impair  the  lien  by  mortgage  or  otherwise  of  the  vendor  for  the 
purchase-money  of  the  premises  in  question,  nor  to  the  lien  of  a 
mechanic  or  other  person  under  a  statute  of  this  state,  for  material 
furnished  or  labor  performed  in  the  erection  of  a  dwelling-house 
thereon,  nor  for  the  payment  of  taxes  due  thereon.^" 

§  440.  Widow  may  remain  in  mansion  house  a  year. — This  right 
of  the  widow  and  minor  heirs  to  remain  in  the  mansion  house  of  her 
deceased  husband  for  a  year  without  charge  has  been  discussed  in 
another  place  in  this  work.  The  rights  of  the  widow  and  minor 
children  in  respect  thereof  are  not  affected  by  the  provisions  which 
authorize  the  administrator  to  sell  the  real  estate  to  pay  debts.  In 
other  words,  the  widow  can  not  be  defeated  in  this  right  by  the  pro- 
ceedings to  sell.  However,  if  her  dower  be  assigned  her  at  any  time 
during  the  year,  then  her  right  in  respect  of  the  use  of  the  mansion 
house  ceases  at  that  time. 

8.      AsSIGNMEIs^T  OF  DoVt^EE. 

Section  Section 

441.  Assignment    when    estate    in-     444.     Cash  value  of  dower  in  pro- 

divisible,  ceeds  determined,  how. 

442.  Waiver     of     assignment     by     445.     Special  assignment  of  dower  a 

metes  and  bounds,  charge  upon  real  estate. 

443.  Election  for  insane  widow  or     446.     Husband  entitled  to  dower  in 

widower.  wife's  property. 

§441.  Assignment  when  estate  indivisible, — Dower  in  rents  and 
profits  can  be  assigned  to  the  widow  or  widower  only  when  the  estate 
is  entire  and  no  division  thereof  can  be  made  by  metes  and  bounds. 

"'Bliss  V,   Furhman,   6   O.   C.   C,         "'R.  S.,  §  5434. 
203. 
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Iq  such  instance  dower  is  assigned  as  a  third  part  of  the  rents,  issue.- 
aud  profits  thereof  to  be  computed  and  ascertained  by  the  commit-- 
aioners.^-®  In  assigning  dower  as  of  the  rents  and  profits,  the  rul' 
ifi  that  these  are  to  be  the  net  rents;  as,  for  instance,  if  real  estati 
consisting  of  a  business  block  is  asked  to  be  sold,  and  the  appraiser- 
are  required  to  set  off  dower  therein  as  of  the  rents  and  profits,  it  i> 
incumbent  upon  them  to  ascertain  what  are  the  net  rents.  In  de- 
termining this  they  must  ascertain  what  the  annual  rental  value  it^. 
regardless  of  what  the  expense  is  in  keeping  the  same  in  good  con- 
dition. After  ascertaining  the  annual  rental  value,  from  this  sum 
should  be  deducted  the  expenses  of  reasonable  repair  and  taxes,  but 
not  expenses  for  water  rent  and  insurance.  What  would  be  left 
would  furnish  a  basis  as  of  the  rents  and  profits."" 

§  442.  Waiver  of  assignment  by  metes  and  bounds. — In  action^ 
for  the  sale  of  real  estate  by  executors  and  administrators,  the  widow 
or  widower  of  any  decedent  who  has  a  dower  interest  therein,  being  a 
])arty,  may  file  an  answer  and  waive  the  assignment  of  dower  b\ 
metes  and  bounds,  and  ask  to  have  the  same  sold  free  of  dower,  and  to 
have  allowed  in  lieu  thereof  such  sum  of  money  out  of  the  proceeds 
of  the  sale  as  the  court  deems  the  just  and  reasonable  value  of  th' 
dower  interest  therein."^  Courts  have  gone  very  far  in  the  line  oi 
protecting  the  widow's  rights  of  dower  in  all  cases  of  this  kind.  It 
has  been  held  that  in  case  where  the  widow  has  neither  answered  nor 
set  up  her  claim,  the  court  should  not  render  any  decree  requiring 
a  sale  of  the  real  estate  and  disbursing  tlie  proceeds  of  the  sale  in 
disregard  of  her  right  of  dower  therein.  Wlierever  the  interest  of  ii 
party  is  manifest,  this  dower  right  will  be  protected  by  the  court  in 
the  absence  of  any  answer  setting  up  the  same."^ 

The  answer  of  the  widow  or  widower  has  the  same  force  and  effect, 
and  is  taken  and  held  to  be  in  all  respects  as  a  deed  of  release  to  tin 
jmrchasers  of  such  estate  of  tlio  dowor  interest  tliercin  of  tlie  widovv 
or  widower."^ 

'"R.  S.,   §   5714.     This  statute  is  sale  of   real  estate   of  an  intestate 

given  under  the  subject  of  dower,  by  the  courts. 

The   commissioners   mentioned   are  '*  Hillgartner  v.  Gebhart,  25  0.  S. 

commissioners  to  assign  dower.     It  557. 

would    seem    that    the    same    rule  '"  R.  S.,  §  5719. 

would   apply   to   appraisers   of   any  ""  McDonald  v.  Aten,  1  O.  S.  293. 

'"R.  S.,  §  5720. 
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§  443.  Election  for  insane  widow  or  widower. — The  guardian  of 
a  widow  or  widower  who  has  been  adjudged  insane  may  appear  and 
answer  for  the  insane  person  in  an  action,  subject  to  the  approval 
of  the  court  in  which  the  action  is  pending;  and  the  answer  of  the 
guardian  will  have  the  same  force  and  effect  as  if  the  widow  or 
widower  answered  personally;  but  the  guardian  will  be  liable  to  the 
widow  or  widower,  or  to  the  heirs,  for  all  damage  or  loss  sustained 
by  the  fraud  or  collusion  of  such  guardian,  notwithstanding  the  ap- 
proval of  the  court.^^* 

§  444.    Cash  value  of  dower  in  proceeds  determined,  how. — The 

cash  value  of  the  dower  depends  upon  the  age  of  the  widow  or  widower 
and  the  amount  for  which  the  real  estate  is  sold.  When  these  facts 
are  ascertained,  then,  by  the  use  of  mortality  tables,  the  present  cash 
value  of  the  dower  is  easily  determined.  The  mortality  tables  usually 
employed  in  this  computation  are  what  are  called  the  American  Ex- 
perience Tables.  This  computation  is  illustrated  as  follows:  Take 
one-third  of  the  value  of  the  entire  property,  or,  in  other  words,  the 
gross  sum  of  the  proceeds  of  the  sale  thereof,  and  compute  the  interest 
on  this  sum  for  one  year  at,  say,  six  per  cent. ;  multiply  this  amount  by 
the  amount  set  opposite  the  age  of  the  widow  or  widower  in  the  six 
per  cent,  column  of  the  tables,  and  the  product  will  be  the  present 
cash  value  of  the  dower  interest.^^^^ 

§  445.    Special  assignment  of  dower  a  charge  upon  real  estate. — 

If  the  apppraisers  have  assigned  dower  specially  of  the  rents  and  prof- 
its, and  the  purchaser  takes  by  the  deed  of  the  executor  or  adminis- 
trator the  lands  upon  which  such  dower  has  been  assigned,  the  court  is 
required  to  make  such  orders  as  will  secure  to  the  widow  a  charge  on 
such  lands  for  the  dower  so  assigned.^^^ 

§  446.  Husband  entitled  to  dower  in  wife's  property. — In  this 
chapter,  when  dower  is  mentioned,  it  must  be  kept  in  mind  that  widow 
and  widower  have  the  same  rights  in  each  other's  property.  The 
law  of  curtesy  in  this  state  was  abolished  by  the  act  of  1887.^^''  And 
in  the  same  year  it  was  enacted  that  all  the  provisions  of  law  relat- 
ing to  the  assignment  of  dower  of  a  wife  should  apply  to  the  assign- 
ment of  the  dower  of  a  husband  as  far  as  applicable. ^^'^ 

"*R.  S.,  §  5721.  i^«R.  S.,  §  4194-1. 

"*a  See  post,  §  790-5.  ^^  R.  S.,  §  4194-2. 

'='R.  S.,  §  6164. 
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9.     The  Sale. 

Section  Section 

447.  Hearing  and  order  of  sale.  454.    Administrator,  executor,  guar- 

448.  Terms  and  place  of  sale.  dian,  appraisers,  can  not  bid 

449.  At  what  price  lands  may  be                   at  such  sale. 

sold — At  a  fixed  price,  when.     455.     Return    and    confirmation    of 

450.  Sale  to  be  public,  when;   pri-  sale — Order  of  deed. 

vate,  when.  456.     Proceeds   of    sale    distributed, 

451.  AflSdavit  for  private  sale.  how. 

452.  Notice  of  sale  made,  how.  457.     Per   centum   of  administrator 

453.  Notice     in     German     or     Bo-  when  mortgagee  purchaser. 

hemian  newspaper.  458.     Sales  should  be  conducted  so 

as  to  benefit  all  parties  in 
interest. 

§  447.  Hearing  and  order  of  sale. — When  notice  by  service  of 
process,  actual  or  constructive,  has  been  given,  and  all  the  parties 
are  properly  before  the  court,  a  hearing  is  had  upon  the  petition.  If 
the  court  is  satisfied  that  it  is  necessary  to  sell  the  real  estate  of  the 
deceased  to  pay  his  debts,  it  shall  order  the  real  estate,  or  so  much 
thereof  as  may  be  necessary,  to  be  sold  for  the  payment  of  debts."* 
A  hearing  may  be  had  upon  all  answers  and  cross-petitions  of  lien- 
holders,  and  finding  made  thereon  at  this  time.  Where  there  is  no 
contest  over  any  matter  the  hearing  is  entirely  formal,  the  order  in 
all  its  terms  being  made  upon  motion  of  the  administrator. 

§  448.  Terms  and  place  of  sale. — The  sale  may  be  for  cash  or 
time,  not  to  exceed  two  years,  with  interest.  The  time  for  the  de- 
ferred payments  can  not  be  extended  for  more  than  two  years.  But 
shorter  time  for  the  deferred  payments  may  be  given  if  the  court  so 
orders.  The  usual  practice  is,  when  time  is  to  be  given  for  the  pay- 
ment of  the  purchase-price,  to  make  an  order  for  a  sale  for  one-third 
cash  on  the  day  of  sale  and  one-third  payable  in  one  year,  and  one- 
third  in  two  years  from  the  day  of  sale,  the  deferred  payments  to 
draw  interest  and  to  be  evidenced  by  the  promissory  note  of  the  pur- 
chaser and  secured  by  mortgage  on  the  real  estate  sold.  The  real 
estate  may  be  sold  either  where  located  or  at  the  door  of  the  court- 
house. As  to  the  place  of  sale,  the  administrator  should  be  guided 
by  what  in  his  judgment  would  likely  secure  the  best  bid."" 

^"R.  S.,  §  6147.  '"2    Woerner    Am.    Law    of    Adm., 

§  475. 
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It  would  seem  that  the  law  does  not  require  notice  of  the  sale  to 
state  the  terms  of  the  same.  It  is  best,  however,  in  all  cases  to  state 
in  the  notice  of  sale  the  appraisement,  and  whether  the  sale  is  to  be 
for  cash  or  part  cash  and  part  deferred  payments,  and  whether,  if 
upon  deferred  payments,  the  same  are  to  be  secured  by  mortgage  on 
the  premises  sold.  Care  should  be  exercised  in  properly  describing 
the  real  estate  sought  to  be  sold.  If  there  is  a  misdescription  such  as 
would  mislead  a  buyer  as  to  what  he  thinks  he  is  buying,  it  might 
operate  to  release  him  from  complying  with  his  bid.  But  if  a  misde- 
scription be  made  such  as  would  put  a  man  of  ordinary  prudence  on  in- 
quiry, the  bidder  will  not  be  released  from  his  bid.^**^  The  day  of 
sale  should  be  certain.  If  the  notice  states  that  the  sale  is  to  be  held 
on  a  given  day  of  the  week,  and  the  month  and  the  day  of  the  week 
named  therein  do  not  conform  to  the  day  of  the  month,  this  is  an 
error  which  will  avoid  the  sale.  Not  to  state  the  time  or  place  of 
sale  in  the  advertisement  will  make  it  wholly  insufficient.^*^  All 
notices  and  advertisements  for  the  sale  of  any  lands  and  tenements 
located  in  any  hamlet,  village,  town  or  city  in  this  state,  when  the 
same  is  made  by  virtue  of  proceedings  in  any  court  of  record  in  this 
state,  must  contain,  in  addition  to  a  description  of  the  lands  and 
tenements,  the  street  number  of  the  building  or  buildings  erected  on 
the  lands  or  street  number  of  the  lots  ofEered  for  sale ;  and  if  no  such 
number  exists,  then  the  notice  or  advertisement  must  contain  the 
name  of  the  street  or  road  upon  which  the  lands  and  tenements  are 
located,  together  with  the  names  of  the  streets  or  roads  immediately 
north  and  south  or  east  and  west  of  the  lands  and  tenements  that 
cross  or  intersect  the  street  or  road  upon  which  the  lands  or  tene- 
ments are  located.  And  all  notices  and  advertisements  for  the  sale 
of  any  lands  and  tenements  located  in  any  township,  and  not  within 
the  limits  of  any  hamlet,  village,  town  or  city  in  this  state,  which 
notice  and  advertisement  is  made  by  virtue  of  any  proceedings  in  any 
court  of  record  in  this  state,  must  contain  the  name  of  the  tovmship 
in  which  said  lands  and  tenements  are  located.^*^ 

""2  Woerner  Am.  Law  of  Adm.,  2  O.  78;   Hagerman  v.  Ohio,  etc.,  25 

§  476;  Kotch  v.  Sieplein,  1  Clev.  L.  O.  S.  186;  Wilson  v.  Scott,  29  O.  S. 

Rep.  17.  636;    Lemert  v.  Clarke,  1  O.  C.  C. 

'"2  Woerner  Am.  Law  of  Adm.,  569;  Allen  v.  Parish,  3  O.  188;  Cad- 

§476;    Kotch   v.    Sieplein,    1    Clev.  wallader  v.  Evans,  1  Disn.  585;  Stall 

L.  Rep.  17.     See  also  Craig  v.  Fox,  v.  Macalester,  9  O.  19. 

16  0.   563;    and  as  to   error  in  ad-  "'93  O.  L.  256. 
vertisements,  see  Fitch  v.   Dunlap, 
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§  449.  At  what  price  lands  may  be  sold — At  a  fixed  price,  when. — 
Lands,  il"  improved,  laii  not  Iv  .^old  i'or  lfs>  tlian  two-tliirds  of  tlu' 
appraised  value,  and  if  not  improved  for  not  less  than  one-half  of 
the  appraised  value.  But,  after  heino-  twice  ollVred  for  sale,  the  court 
may  direct  the  amount  for  which  the  lands  may  be  sold,  or  may  set 
aside  the  appraisement  and  order  a  new  one."" 

§  450.  Sale  to  be  public,  when ;  private,  when. — Tlie  sale  must 
be  made  at  public  vendue,  at  the  door  of  the  court-house  in  the  county 
in  which  the  order  of  sale  has  been  made,  or  at  such  other  place  as 
the  court  may  direct :  Provided,  however.  That  if  it  is  made  to  appear 
to  the  court  that  it  will  be  more  for  the  interest  of  said  estate  to  sell 
such  real  estate  at  private  sale,  the  court  may  authorize  the  petitioner 
to  sell  the  .same  either  in  w^hole  or  in  part  for  cash  in  hand  or  ujion 
deferred  payments  not  exceeding  tw'O  3'ears,  with  interest,  and  in  no 
case  shall  the  real  estate  be  allowed  to  be  sold  for  less  than  the  a])- 
praised  value  thereof."*  When  it  is  necessary  to  sell  the  property 
at  such  private  sale  it  is  usually  the  practice  to  obtain  the  affidavit- 
of  several  persons  who  live  near  the  place  where  the  real  estate  i- 
situated,  to  the  effect  that  the  sale  at  a  price  which  is  asked  for  ii 
would  be  an  advantageous  one  and  for  the  best  interests  of  all  parties 
concerned.  When  this  is  done,  it  is  better  for  the  court,  the  adminis- 
trator and  for  all  parties  interested.  However,  it  would  seem  from 
the  language  of  the  statute  that  the  court  has  full  discretion  to  make 
the  order  without  the  affidavit  or  without  any  proof  therefor. 

§  451.  Affidavit  for  private  sale. — Before  the  court  can  confirm 
a  sale  made  by  an  executor,  administrator,  guardian,  assignee  or 
trustee,  made  under  an  order  allowing  such  officer  to  make  private 
sale,  the  court  must  require  such  officer  to  make  and  file  an  affidavit 
that  the  private  sale  has  been  made  after  diligent  endeavor  to  olilnin 
the  best  price  for  the  property,  and  that  the  sal(>  re])orted  was  for  the 
highest  price  that  he  could  get  therefor."'' 

i;  452.  Notice  of  sale  made,  how. — The  law  requires  the  executor 
or  administrator,  if  the  sale  is  to  be  a  public  sale,  to  give  notice  of 
the  time  and  place  of  sale  by  advertising  the  same  at  least  four  weeks 
successively  in  some  newspaper  printed  in  the  county  where  the  lands 

■•'R.  S..  §  6160.  '"R.  S.,  §  6412. 

'"  R.  S.,   §  6161. 
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are  situated.  If  there  is  no  newspaper  printed  in  the  county  where 
the  lands  arc  situated,  then  an  advertisement  of  the  sale  must  lie 
posted  up  in  at  least  five  public  places  in  the  county  four  weeks  be- 
fore the  day  of  sale.^*** 

§  453.  Notice  in  German  or  Bohemian  newspaper. — In  a  county 
wherein  is  published  or  printed  a  newspaper  in  the  German  or  Bo- 
hemian language,  which  has  a  circulation  of  at  least  five  hundred 
and  fifty  copies  to  hona  fide  subscribers  in  the  county,  the  notice  re- 
quired in  the  preceding  paragraphs  may,  if  the  appraised  value  of 
the  premises  to  be  sold  exceeds  five  hundred  dollars,  in  addition  to 
the  publication  therein  required,  be  published  in  such  newspaper  in 
the  German  or  Bohemian  language  for  the  same  time  and  in  the  same 
manner,  and  if  two  or  more  such  newspapers  are  published  or  printed 
therein,  the  publication  may  be  printed  in  either,  but  the  court  or- 
dering such  sale  is  required,  upon  motion  of  any  party  to  the  action, 
and  upon  good  cause  to  be  shown  therefor,  to  dispense  with  such  pub- 
lication. No  error  or  mistake  in  translation  or  in  any  publication 
authorized  by  these  paragraphs  shall  delay  proceedings  or  affect  the 
title  of  the  property  sold,  or,  if  any  such  error  or  mistake  occur  by  the 
negligence  of  the  publisher  he  shall  receive  no  compensation  for  the 
publication. ^■'^ 

§  454.  Administrator,  executor,  guardian,  appraisers,  can  not  bid 
at  such  sale, — Mr.  Woerner,  in  discussing  the  doctrine  that  neither 
the  executors  nor  administrators  can  purchase  at  their  own  sale,  says : 

"It  is  an  ancient  and  very  familiar  doctrine  that  the  sale  of  an 
executor  or  administrator  of  property  to  himself,  either  directly  or 
indirectly,  whether  at  private  sale  or  at  public  auction,  no  matter 
how  honest,  open  or  fair,  may  be  avoided  at  the  option  of  the  bene- 
ficial owner  or  cestui  que  trust.  It  is  said  to  stand  upon  our  great 
moral  obligation  to  refrain  from  placing  ourselves  in  relations  which 
ordinarily  excite  a  conflict  between  self-interest  and  integrity.  The 
disability  to  purchase  is  a  consequence  of  that  relation  between  the 
vendor  and  purchaser  which  imposes  on  the  one  a  duty  to  protect  the 
interest  of  the  other,  from  the  faithful  discharge  of  which  duty  his 
own  personal  interest  may  withdraw  him."^*^ 

""R.  S.,  §  6159.  "'3  Woerner  Am.   Law  of  Adm., 

"'R.  S.,  §  6159a.  §  234. 
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This  general  doctrine,  as  above  stated,  is  the  law  in  force  in  this 
state.  Indeed,  the  law  here  goes  so  far  as  to  say  that  in  a  case  where 
no  fraud  is  shown,  and  in  which  the  administrator  with  the  will 
annexed  makes  a  sale  of  certain  real  estate,  has  the  sale  confirmed, 
executes  a  deed  to  the  purchaser,  to  be  delivered  on  compliance  with 
the  terms  of  sale,  and  before  the  money  is  paid,  secures  a  deed  from 
the  purchaser  to  himself,  the  consideration  passing  from  the  bidder 
to  the  administrator  with  the  will  annexed  being  the  latter's  agree- 
ment to  pay  to  the  estate  the  amount  of  the  bid,  the  sale  will  be  void 
and  the  lands  still  unadministered.  It  was  so  held  in  Caldwell  v. 
Caldwell."''     We  quote  the  following  from  the  opinion  in  this  case: 

"Barrington  v.  Alexander^^*'  was  a  case  in  which  an  administrator 
had  obtained  a  deed  to  himself  from  the  purchaser  of  lands  (sold  by 
the  former  in  his  fiduciary  capacity),  who  had  paid  no  part  of  the 
purchase-money.  A  bill  was  filed  by  the  widow  and  heirs  to  set  aside 
the  sale  and  for  a  resale.  The  relief  was  granted.  The  court  did 
not  find  that  the  administrator  employed  any  artifice  or  collusion  to 
secure  the  property  to  himself.  Speaking  for  the  court,  Bowen,  J., 
said: 

"'But  whether  there  was  on  the  part  of  the  administrator  any 
actual  collusion  or  artifice  employed  to  secure  the  property  to  him- 
self need  not  essentially  alfect  the  determination  of  this  case.  He 
held  a  fiduciary  relation  to  the  estate  of  his  intestate.  *  *  *  if 
the  purchaser  to  whom  the  land  was  struck  off  fail  to  comply  with 
the  terms  of  his  purchase,  the  property  should  again  be  offered  for 
sale.  To  permit  the  administrator  to  substitute  himself  for  a  de- 
linquent purchaser  would  enable  him  to  defeat  genuine  competition 
by  receiving  the  bid  of  an  irresponsible  man  and  afterwards  turn 
it  to  his  own  account  by  voluntarily  assuming  the  place  of  such  bid- 
der, and  thus  acquiring  any  advantage  which  the  ownership  of  the 
property  may  offer.  This  would  be  too  dangerous  a  rule  to  govern 
administrators,  or  any  other  class  of  trustees  in  the  execution  of 
powers  over  the  trust  property  committed  to  their  care.  The  fidu- 
ciary character  of  the  administrator  towards  the  land  of  the  estate 
does  not  terminate  as  soon  as  he  makes  a  sale  of  it.  He  must  obtain 
and  hold  securities  for  the  payment  of  purchase-money.' 

"The  writer  of  the  above  cites  with  approval  the  following  lan- 

'"45  O.  S.  513.  '"6  O.  S.  189. 
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guage  of  Chancellor  Kent  in  Davoue  v.  Fanning/^^  used  in  the  dis- 
cussion of  this  general  subject: 

"  'However  innocent  a  purchaser  may  be  in  a  given  case,  it  is 
poisonous  in  its  consequences.  The  cestui  que  trust  is  not  bound  to 
prove,  nor  is  the  court  bound  to  judge,  that  the  trustee  made  a  bar- 
gain advantageous  to  himself.  The  fact  may  be  so,  and  yet  the  party 
not  have  it  in  his  power  distinctly  and  clearly  to  show  it.  There 
may  be  fraud  and  the  party  not  able  to  prove  it.  It  is  to  guard 
against  this  uncertainty  and  hazard  of  abuse,  and  remove  the  trustee 
from  temptation,  that  the  rule  does  and  will  permit  the  cestui 
que  trust  to  come  at  his  own  option  and  without  showing  actual  in- 
jury and  insist  upon  having  the  experiment  of  another  sale.  This  is 
a  remedy  which  goes  deep  and  touches  the  very  root  of  the  evil.' 
*  *  *  This  court  has  frequently  declared  with  emphasis  its  dis- 
approval of  all  schemes  and  devices  by  which  trustees  may  seek,  even 
with  honest  motives,  to  acquire  in  their  own  right  the  trust  property 
committed  to  their  hands  for  administration  in  the  interests  of  bene- 
ficiaries whose  rights  should  be  guarded  with  scrupulous  fidelity. 
Any  relaxation  of  this  salutary  principle  would  be  full  of  peril  and 
uncertainty."^^^ 

The  principle  which  forbids  an  administrator  from  purchasing  at 
his  own  sale  also  forbids  an  appraiser  from  bidding  at  the  sale  of 
property  that  he  helped  to  appraise.^^^ 

The  foregoing  rule  of  law  forbidding  executors,  administrators 
and  appraisers  from  purchasing  at  sales  in  which  they  are  interested 
applies  as  well  to  guardian's  sale  of  his  ward's  property. 

§  455.  Return  and  confirmation  of  sale — Order  of  deed. — The  ex- 
ecutor or  administrator  must  make  return  of  his  proceedings  under 
the  order  of  sale;  and  the  court,  after  having  carefully  examined 
the  return,  and  being  satisfied  that  the  sale  has  in  all  respects  been 
legally  made,  is  required  to  confirm  the  same  and  to  order  the  ex- 
ecutor or  administrator  to  make  a  deed  to  the  purchaser.     The  court 

"'2  Johns.  Ch.  252.  die  v.  Roll,  24  0.   S.  572;    Mitchell 

^^-  See  also  Sheldon  v.  Newton,  3  v.  Dunlap,  10  O.  117. 
0.  S.  494;  Piatt  v.  Longworth,  27  O.         ^''^Terrill  v.  Auchauer,  14  O.  S.  80; 

S.  169;   Armstrong  v.  Huston,  8  O.  Armstrong  v.  Huston,  8  0.  552.    See 

552;    Welsh    v.    Perkins,    8    0.    52;  also  Bohart  v.  Atkinson,  14  O.  228, 

Glass  V.  Greathouse,  20  O.  517;  Rid-  prior  to  the  act  of  1841;    see  also 

R.  S.,  §  5404. 
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may,  iu  the  order,  require  that,  before  the  delivery  of  the  deed,  the 
deferred  installments  of  the  purchase-money  shall  be  secured  by 
mortgajre:  Provided,  That  if,  after  such  sale  is  made,  the  purchaser 
offers  to  jtny  the  full  amount  of  the  punhase-money  iu  cash,  the  court 
may  order  that  the  same  be  accepted,  if  for  the  best  interests  of  the 
estate,  aud  direct  its  distriVmtion ;  and  the  court  may  direct  the  sale 
without  recourse  of  all  or  any  of  the  notes  taken  for  the  deferred  pay- 
ments, if  for  the  best  interests  of  the  estatCj  at  not  less  than  their 
face  value,  with  accrued  interest,  and  direct  distribution  of  the  pro- 
ceeds.^^* 

i<  456.  Proceeds  of  sale  distributed,  how. — The  money  arising  from 
a  sale  of  real  estate  is  applied  in  the  following  order: 

First.  To  discharge  the  expenses  and  costs  of  the  sale  and  per 
centum  and  charges  of  the  executor  or  the  administrator  for  his  ad- 
ministration of  the  same. 

Second.  The  payment  of  mortgages  and  judgments  against  the  de- 
ceased according  to  their  respective  priorities  of  lien,  so  far  as  the 
same  operate  as  a  lien  on  the  estate  of  the  deceased  at  the  time  of 
his  death,  which  shall  be  apportioned  and  determined  by  the  court  on 
reference  to  a  master  or  otherwise. 

Third.  To  the  discharge  of  claims  and  debts  in  the  order  men- 
tioned in  this  title.^^^ 

§  457.  Per  centum  of  administrator  when  mortgagee  purchaser. — 
The  statute  provides  for  allowance  of  per  centuin  to  an  administrator 
to  be  computed  on  the  money  arising  from  the  sale  for  his  administra- 
tion of  the  same.  Where  a  mortgagee  is  the  purchaser,  and  the 
amount  of  his  mortgage  equals  the  purchase-price,  then  there  is  no 
money  arising  from  the  sale,  and  there  is  nothing  on  which  to  compute 
commissions.  .  The  percentage  was  intended  to  compensate  for  the 
trouble  and  responsibility  of  collecting  and  paying  out  the  money.'" 
In  such  cases  it  is  not  proper  to  compute  commissions  on  the  amount 
for  which  the  land  sold,  without  regard  to  the  actual  payment  of  the 
purchase-price  to  the  administrator.  If  there  are  any  personal  assets 
the  same  are  liable  for  these  charges ;  the  per  centum  should  be  com- 
puted on  the  aggregate  amount  arising  from  both  real  and  personal 

'**  R.  S.,  §  6162.  '"  Piatt    v.    Longworth,    27    0.    S. 

'"R.  S.,  §  6165.  183. 
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estate.^^^  It  would  seem  that  if  there  are  no  funds  coming  into  the 
hands  of  the  administrator  from  the  sale  of  the  realty,  strictly  speak- 
ing, the  court  would  be  powerless  to  allow  compensation.  Again 
we  might  say,  technically  speaking,  that  the  mortgagee,  if  he  pur- 
chases, would  have  to  pay  the  amount  of  the  purchase-price  into 
the  hands  of  the  administrator  and  allow  it  to  be  distributed  in  the 
manner  provided  by  statute.  The  practice  usually  followed,  how- 
ever, is  for  the  court  in  its  discretion  to  determine  upon  a  fee  to  be 
paid  by  the  mortgagee  by  way  of  compensation,  which,  together  with 
the  costs,  must  be  borne  by  the  mortgagee.  Parties  usually  accede  to 
this  kind  of  an  arrangement,  which  is  equitable. ^^^ 

§  458.  Sales  should  be  conducted  so  as  to  benefit  all  parties  in 
interest. — It  is  the  duty  of  the  executor  or  administrator  to  so 
manage  the  sale  as  to  cause  the  real  estate  to  bring  what  it  is  actually 
worth  in  the  market.  The  rights  of  the  widow,  as  well  as  those  of  the 
heirs  and  creditors,  demand  that  the  proceedings  in  such  sales  be 
carefully  conducted.  It  often  happens  that  the  real  estate,  if  sub- 
divided and  appraised  in  separate  parcels,  will  bring  a  better  price. 
WTien  so  desired  it  is  the  better  practice  to  obtain  an  order  of 
court  for  a  subdivision  of  the  real  estate  and  a  separate  appraisement 
of  each  parcel  of  it  so  appraised.  Authority  given  to  appraisers  to 
appraise  the  real  estate  carries  with  it,  on  the  part  of  the  appraisers, 
the  discretion  to  call  to  their  assistance  a  competent  engineer,^^^  and 
they  have  a  discretion  in  determining  what  portion  of  the  real  estate 
must  be  included  in  the  dower  assigned  by  them.^^'-' 

10.     The  Deed. 

Section  Section 

459.  Deed  of  administrator  in  sales  of     will  —  Administrator's 

to    pay    debts,    prima    facie  deed. 

evidence  that  law  has  been  461.     Covenants   in  deed  of  admin- 
complied  with.  istrator  or  executor. 

460.  Executor's   deed   under  power  462.     Legal    title    not    vested    until 

deed  executed  and  delivered. 

§  459.  Deed  of  administrator  in  sales  to  pay  debts,  prima  facie 
evidence  that  law  has  been  complied  with. — The  deed  of  the  executor 

'"  stone  V.  Strong,  42  O.  S.  53.  ''*"  Raff's  Guide  144. 

''' Raff's  Guide  144;    Stall  v.  Mac- 
alester,  9  0.  19. 
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or  administrator,  made  in  pursuance  of  the  order  of  the  court,  is 
received  in  all  courts  as  prima  facie  evidence  that  the  executor  or 
administrator  has,  in  all  respects,  observed  the  directions  and  com- 
plied with  the  requisites  of  the  law,  and  vests  the  title  in  the  pur- 
chaser in  like  manner  as  if  conveyed  by  the  deceased  in  his  life- 
time."" 

§  460.  Executor's  deed  under  power  of  will — Administrator's 
deed. — When  an  administrator  conveys  real  property  in  compliance 
with  the  terms  of  sale  thereof  the  matter  of  the  preparation  of  the 
deed  is  a  very  simple  affair.  Such  a  deed  usually,  as  a  guide  to  any 
one  who  may  in  the  future  search  the  records,  recites  that  the  de- 
ceased died  leaving  a  last  will  and  testament,  by  the  terms  of  which 
the  executor  was  appointed;  that  he  afterwards  duly  qualified  and 
entered  upon  the  duties  of  his  office;  that  the  will  in  question  duly 
authorized  the  executor  to  make  sale  of  the  real  estate,  with  full 
power  to  make  and  execute  deeds  to  purchasers,  and  that  by  virtue  of 
these  proceedings  the  conveyance  is  made.  The  granting  clause 
should  be  made  in  the  name  of  the  executor,  followed  with  the  words, 
"as  executor  of  the  last  will  and  testament,"  etc.,  and  the  deed  should 
be  signed  the  same  way.  The  execution,  acknowledging,  witnessing 
and  all  the  formalities  connected  with  the  delivering  of  the  deed  to 
the  purchaser  is  the  same  as  any  ordinary  deed,  except  that  the  wife 
need  not  sign  it  to  release  her  dower.  The  deed  of  an  administrator 
for  lands  sold  in  a  proceeding  to  pay  debts  should  recite  the  filini: 
of  the  petition  to  sell  lands  therein  described  for  payment  of 
debts,  the  order  to  the  administrator  to  sell,  and  the  confirmation 
thereof,  all  as  set  forth  in  the  forms  found  in  another  part  of  this 
work. 

§  461.  Covenants  in  deed  of  administrator  or  executor. — In  tho 
conveyance  made  in  administrators"  or  executors'  sales  the  usual  cove- 
nants contained  in  warranty  deeds  need  not  be  inserted,  because  the 
administrator  or  executor  has  no  power  to  bind  the  estate  he  repre- 
sents by  such   covenants."^     The  administrator  can  sell  only  tho 

"*R.  S.,  §  6163.  names   herself,   "G.   L.,   administra- 

"'  Lockwood   v.    Gilson,    12    0.    S.  trix  of  S.  M.  L.,"  and  subscribes  the 

526.     In  the  deed  of  conveyance  of  same   as   "G.   L.,   administratrix  of 

real  estate  containing  full  covenants  S.  M.  L.'s  estate."     In  the  covenant 

of  seizin  and  warranty,  the  grantor  part  of  the  deed,  she  is  named  "G. 
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estate  or  the  interest  of  the  intestate  in  the  real  estate.  Covenants 
of  warranty,  unauthorized  by  will,  if  the  sale  is  that  of  an  administra- 
tor or  executor  of  a  will,  or  unauthorized  by  the  order  of  the  court 
under  which  a  sale  is  made,  will  not  bind  the  estate,  but  might  bind 
the  administrator  or  executor  personally.  Should  an  administrator 
or  executor  go  so  far  at  the  time  of  sale  as  to  make  false  representa- 
tions to  a  purchaser  in  respect  of  incumbrance  in  the  real  estate  about 
to  be  sold,  the  estate  of  decedent  can  not  be  held  liable  to  a  purchaser 
in  damages  for  the  false  representations.^"-  If  the  executor  or  execu- 
tors in  the  covenants  to  warrant  and  defend  bind  themselves  to  warrant 
and  defend  the  premises,  "as  far  as  executors  are  bound  by  law  to  do," 
this  covenant  so  made  will  not  be  a  personal  covenant.  The  decis- 
ion in  which  this  question  arose  was  based  upon  the  fact  that  the 
deed  in  which  the  words  quoted  appeared,  clearly  set  forth  that  the 
land  conveyed  by  the  deed  in  question  was  sold  by  the  order  of  the 
court  and  the  deed  was  executed  by  the  executors  in  compliance  with 
that  order.^''^ 

While  an  administrator  has  no  power  to  warrant  title  in  his  con- 
veyance of  lands,  nor  power  to  insert  conditions  in  the  deed  not  con- 
tained in  the  order  of  sale  or  any  order  of  the  court  in  respect 
thereof,  yet  if  the  administrator  undertakes  to  attach  a  trust  to 
it  fairly  intended  for  the  benefit  of  the  heirs,  this  trust,  though  void 
itself,  will  not  vitiate  the  conveyance.^''* 

L."  simply,  and  tlie  deed   contains  answer  the  damages  from  their  pri- 

no  reference  to  any  order  of  court  vate    funds,   and   he   relied   on   the 

authorizing  a  sale  of  real  estate  of  case  of  Duvall  v.  Craig,   2   Wheat, 

an    intestate.      In    an    action    for  46,  and  the  authorities  there  cited, 

breach  of  covenants  of  seizin   and  The  principle  upon  which  this  case 

warranty — held,  that  the  covenants  was  cited  in  that  case  admits  of  no 

were  prima  facie  the  covenants  of  doubt.      Trustees    and    agents    may 

G.    L.    in   her    individual    capacity,  bind  themselves  personally  and  sub- 

Lockwood  V.  Gilson,  12  O.  S.  526.  ject  their  private  funds,  though  they 

"^Dunlap   V.   Robinson,   12   O.   S.  are  under  no  obligation  to  do  so; 

530.    See  also  Arnold  v.  Donaldson,  and  if  they  do  so  bind  themselves, 

46   0.   S.   73;    Day  v.   Brown,   2   O.  they  will  be  held  to  their  contracts 

345.  notwithstanding       their       fiduciary 

^^  Day  V.  Brown,  2  0.  345.     In  an-  character  clearly  appears.    A  person 

nouncing  the  opinion  in  this  latter  may  subscribe  himself  as  executor 

case,  the  court,  among  other  things,  or  trustee,  and  yet  bind  himself  as 

said:    "The   plaintiff   contends  that  firmly  and  extensively  as  if  that  de- 

on  this  covenant  the  executors  are  scription  has  been  omitted." 

personally  bound  and  are  liable  to  ^^  Piatt  v.  Heirs,  7  (2)  O.  165. 
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§  462.  Legal  title  not  vested  until  deed  executed  and  delivered. — 
The  purL-hu^er  docs  not  acquiru  legal  lille  at  llio  liinc  oi'  the  purchast'; 
he  gets  it  only  after  the  lands  are  conveyed  by  deed  duly  executed 
and  delivered.  This  deed  must  be  signed  by  the  grantor  and  at- 
tested by  two  witnesses,  and  if  the  same  is  attested  by  one  witness 
it  is  defective.^"'*  It  has  been  held  that  an  administrator's  deed, 
made  by  virtue  of  the  administrator's  sale  under  order  of  court, 
is  not  objectionable  because  the  deed  recites  that  the  original  pur- 
chaser's bid  was  assigned  to  another,  who  was  made  the  grantee  and 
received  the  conveyance.^""  And  the  same  deed,  purporting  to  con- 
vey to  the  assignee  as  the  original  buyer,  "his  heirs  and  assigns  for- 
ever, all  the  equitable  interest"  of  the  intestate  at  the  time  of  his 
death,  and  "all  the  right,  title  and  interest"  which  the  decedent  had 
at  the  time  of  death,  undoubtedly  conveys  the  legal  title  of  the  de- 
ceased.^"' 

11.     Sale  BY  Foheigx  Executor  ok  Admixlstrator. 

Section  Sectiox 

463.     Foreign  executor  or  adminis-     464.     Must    give    further    bond    for 

trator  may  be  authorized  to  surplus,  when. 

sell  real  estate,  when.  465.     Must  give  bond  unless  already 

bound. 

§  463.  Foreign  executor  or  administrator  may  be  authorized  to 
sell  real  estate,  when. — When  an  executor  or  administrator  is  ap- 
pointed in  any  other  state,  territory  or  foreign  country  of  the  estate 
of  any  jxjrson  dying  out  of  this  state,  and  no  executor  or  administrator 
thereof  is  appointed  in  this  state,  the  executor  or  administrator  may 
file  an  authenticated  copy  of  his  appointment  in  the  probate  court 
of  the  county  where  there  may  be  any  real  estate  of  the  decedent, 
together  with  an  authenticated  copy  of  the  will,  if  there  be  one, 
after  which  he  may  Ije  authorized,  under  an  order  of  the  court,  to 
sell  real  e.state  for  the  payment  of  debts  and  legacies  and  charges  of 
administration  in  the  same  manner  and  upon  the  same  terms  and 
conditions  as  are  prescril)ed  in  the  case  of  an  executor  or  adminis- 
trator appointed  in  this  state,  excepting  in  the  particulars  in  which 
a  different  provision  is  hereinafter  made.^"" 

'"Miami,  etc.,  v.  Heirs,  etc.,  7  ""  Ewing  v.  Higby,  7  (1)  O.  198. 
(1)  O.  11.  '--^R.  S.,  §  6168. 

'"Ewing  v.  Higby,  7    (1)   O.  198. 
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§  464.  Must  give  further  bond  for  surplus,  when. — When  such  for- 
eign executor  or  adminisli-ator  is  autliorized  by  order  of  the  court 
to  sell  more  than  is  necessary  for  tlie  payment  of  debts,  legacies  and 
charges  of  administration,  as  heretofore  provided,  he  must,  before 
making  the  sale,  give  bond  with  two  or  more  sufficient  securities  to 
the  state  of  Ohio,  with  condition  to  account  before  the  court  for  all 
the  proceeds  of  the  sale  that  shall  remain  after  the  payment  of  the 
debts,  legacies  and  charges,  and  to  dispose  of  the  same  according  to 
law.i«» 

§  465.  Must  give  bond  unless  already  bound. — ^Vlien  it  appears 
to  the  court  granting  the  order  of  sale  that  the  foreign  executor  or 
administrator  is  Ijound  with  sufficient  security  or  securities  in  the 
state  or  county  in  which  he  was  appointed  to  account  for  the  proceeds 
of  the  sale  for  the  payment  of  debts  or  legacies  and  charges  of  admin- 
istration, and  a  copy  of  such  bond  duly  authenticated  is  filed  in  such 
court,  no  other  bond  for  such  purpose  will  be  required  of  him  here. 
Otherwise,  before  making  such  sale,  he  must  give  bond  with  two  or 
more  sufficient  securities  to  the  state  of  Ohio,  with  condition  to  ac- 
count for  and  dispose  of  the  proceeds  for  the  payment  of  the  debts 
and  legacies  and  charges  of  administration  according  to  the  laws 
of  the  state  or  country  in  which  he  was  appointed. ^•'"^ 

12.     Miscellaneous. 

Section  Section 

466.  Surplus  of  proceeds  of  sale  of  467.  Duties  of  administrator  when 
administrator     to     be     con-  heirs  petition  for  partition, 

sidered  as  real  estate.  and    there   is   deficiency   of 

assets. 

§  466.  Surplus  of  proceeds  of  sale  of  administrator  to  be  con- 
sidered as  real  estate. — In  all  cases  of  sale  by  an  administrator  or 
executor  of  part  of  or  the  whole  of  the  real  estate  of  the  deceased, 
under  an  order  of  the  court,  whether  such  executor  or  administrator 
shall  have  been  appointed  in  this  state  or  elsewhere,  the  surplus  of 
the  proceeds  of  sale  remaining  on  the  final  settlement  of  the  account 
must  be  considered  as  real  estate  and  disposed  of  accordingly."**  As 
to  a  consideration  of  the  question  when  money  arising  from  a  sale 
of  real  estate  is  considered  real  estate  for  the  purpose  of  descent 

'«»R.  S.,  §  6170.  ""R.  S.,  §  6171. 

''»aR.  S.,  §  6169. 
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and  distribution,  and  when  real  estate  is  to  be  regarded  as  personalty 
for  the  same  purpose,  the  reader  is  referred  to  the  discussion  ('ls<>- 
where  in  this  book."^ 

§  467,  Duties  of  administrator  when  heirs  petition  for  partition, 
and  there  is  deficiency  of  assets. — If  at  any  time  after  the  institution 
of  proceedings  for  the  partition  of  lands  of  any  deceased  person  it 
is  found  that  the  assets  in  the  hands  of  the  executor  or  administrator 
of  the  decedent  are  probably  insufficient  to  pay  the  debts  of  the 
estate  and  the  expenses  of  administration,  the  executor  or  administra- 
tor is  required  to  make  a  written  statement  to  the  probate  court  of 
the  assets  and  indebtedness  and  expenses,  and  the  court  shall  forthwith 
ascertain  the  amount  necessary  to  pay  the  indebtedness  and  expenses, 
in  addition  to  the  assets,  and  give  a  certificate  thereof  to  the  executor 
or  administrator.  The  executor  or  administrator  must  thereupon 
present  the  certificate  to  the  court  in  which  the  proceedings  for  par- 
tition are,  or  have  been,  pending,  and  on  his  motion  the  court  must 
order  the  amount  named  in  the  certificate  as  necessary  to  be  paid 
over  to  the  executor  or  administrator  out  of  the  proceeds  of  the  sal< 
of  the  premises,  if  the  same  should  be  thereafter  sold  or  have  already 
been  sold,  provided  that  nothing  therein  contained  shall  be  construed 
as  to  prohibit  any  executor  or  administrator  from  proceeding  to 
sell  land  belonging  to  the  estate  to  pay  any  debts  when  the  same  has 
been  sold  on  partition  or  otherwise,  or  the  proceeds  of  such  sale  fully 
distributed.^''^ 

"^  See  ante,  §  52.  of  the  decedent,  unless  the  petition 

^"R.  S.,  §§  6173,  6174.      Partition  alleges    that   all    debts    and    claims 

proceedings  can  not  now  be  brought  against  the  estate  have  been  paid. 

until  after  one  year  from  the  death  R.  S.,  §  5756. 


CHAPTEK  XIV. 


ENFOKCEMENT   OF  DECEDENTS     CONTRACTS. 


Section 

Section 

467-1.    Action  to  complete  contract. 

467-4.     Parties. 

467-2.     Same      continued — Contract 

467-5.     Heirs   at   law   may   enforce 

must  be  valid. 

contract. 

467-3.     Petition,  where  filed — Serv- 

467-6.    When  court  may  order  con- 

ice. 

veyance. 

§  467-1.  Action  to  complete  contract. — The  statute  authorizes  an 
executor  or  administrator,  or  other  legal  representative,  to  complete 
written  contracts  for  the  sale  and  conveyance  of  lands  when  he  de- 
sires to  do  so.  It  is  only  written  contracts  for  sale  of  lands  that 
are  provided  for.^  Of  course,  the  personal  representative  steps  into 
the  shoes  of  the  deceased  as  to  all  contracts.  But  as  a  general  rule 
he  may,  in  his  discretion,  perform  or  rescind  any  personal  contract 
made  by  deceased  imposing  any  liability  or  duty  upon  himself,  when 
for  the  best  interest  of  the  estate,  subject,  however,  to  the  approval  of 
the  court.-  In  Gray  v.  Hawkins,^  the  deceased  left  contracts  for  the 
construction  of  a  dwelling-house  for  himself,  and  upon  his  death 
it  was  considered  that  the  purpose  having  failed,  his  intention  like- 
wise failed,  and  such  a  contract  was  unenforceable.  An  important 
distinction  is  observed  with  reference  to  contracts  for  improvement 
of  lands  as  an  investment.  For  example,  if  a  deceased  has  made  a 
contract  for  the  erection  of  a  building,  a  store-house  or  other  like 
building,  the  completion  of  which  would  be  necessary  to  render  re- 
munerative the  investment,  the  materials  furnished  under  the  con- 
tract are  to  be  regarded  as  real  estate,  and  such  contract  is  enforceable. 
If  an  administrator  does,  in  good  faith,  rescind  an  executory  contract, 
when  it  is  reasonably  considered  for  the  interest  of  the  heirs  to  do  so,  a 
court  of  equity  will  not,  after  lapse  of  years,  disturb  the  contract  of 

j       'R.  S.,  §  5800.  «Gray  v.  Hawkins,  8  O.  S.  450. 

*  Gray  v.  Hawkins,  8  0.  S.  450. 
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rescission  on  application  of  the  heirs.*  It  would  be  altogether  uncon- 
scionable to  permit  the  heirs,  when  an  administrator  has  made  a  bene- 
ficial arrangement  to  rescind  an  unexecuted  contract  of  the  intestate, 
and  thus  saved  the  estate,  to  enrich  themselves  by  claiming  upon  the 
contract.'' 

§  467-2.  Same  continued — Contract  must  be  valid. — To  enable  a 
personal  representative  to  take  advantage  of  the  statute  and  ask  for 
the  enforcement  of  a  written  contract  it  must  be  such  a  one  as  would 
be  enforceable.  The  subject-matter  of  the  proceeding  authorized 
by  the  statute  is  a  "contract  in  writing,"  which  implies  that  it  must 
be  entered  into  by  a  person  capable  of  binding  himself  by  contract, 
and  does  not  embrace  an  agreement,  although  in  writing,  of  one  whose 
agreement  is  void  for  want  of  capacity  to  contract.^ 

§  467-3.  Petition,  where  filed — Service. — The  proceeding  to  com- 
plete contracts  should  be  brought  in  the  county  in  which  the  land, 
or  any  part  thereof,  is  situate,  and  the  petition  therefor  may  be  filed 
in  the  court  of  common  pleas  or  probate  court ;  if  in  the  latter  court, 
service  may  be  made  therein  as  in  civil  actions." 

§  467-4.  Parties. — The  heirs  at  law,  devisees,  or  other  legal  repre- 
sentatives of  the  deceased  vendor,  when  not  plaintiffs,  must  be  made 
defendants  in  the  action.* 

§  467-5.  Heirs  at  law  may  enforce  contract. — The  heirs  at  law,  or 
devisees  of  a  person  who  purchased  an  interest  in  land  by  written 
contract,  and  died  before  conveyance  thereof  to  him,  may  compel 
such  conveyance  as  the  deceased  might  have  done.® 

§  467-6.  When  court  may  order  conveyance. — The  court,  after 
causing  to  be  secured  to  and  for  the  benefit  of  the  estate  of  the  de- 
ceased its  just  part  and  proportion  of  the  consideration  of  the  con- 
tract, may  authorize  the  executor,  administrator  or  other  legal  repre- 
sentative to  complete  the  contract  and  to  execute  a  deed  for  and  on 
behalf  of  the  heirs  at  law  to  the  purchaser,  which  shall  recite  the  order 
and  be  as  binding  on  the  heirs  at  law  and  all  other  persons  interested 
as  if  it  had  been  made  by  the  deceased  in  his  lifetime.^" 

'Ludlow  V.  Cooper,  4  O.  S.  1.  '  R.  S.,  §  5800. 

"Howard  v.  Babcock,  7  0.   (Pt.  2)  •  R.  S.,  §  5800. 

74.  'R.  S.,  §  5802. 

•Murdock  v.  Lantz,  34  0.  S.  589.  "R.  S.,  §  5803. 


CHAPTEE  XV. 

COLLECTION   OF  ASSETS. 

Section  Section 

468.  Assets  to  be  collected  within     474.     Naming    a     person     executor 

what  time.  does  not  discharge  his  debt. 

469.  The  affidavit  for  extension  of     475.     Mortgaged  premises  to  be  con- 

time,  sidered  personal  assets. 

470.  When    further    time    not    al-     476.     Redemption  of  mortgage. 

lowed.  477.     Executor      or      administrator 

471.  What  further  time  will  be  al-  may  foreclose  mortgage. 

lowed.  478.     Executor  may  compound  debt, 

472.  Office  ceases,  when.  how. 

473.  Discharge   of   debt   in   a   will 

against  an  executor. 

§  468.  Assets  to  be  collected  within  what  time. — It  is  the  duty  of 
the  executor  or  administrator,  as  far  as  he  is  able,  to  collect  the  assets 
of  the  estate  within  one  year  after  the  date  of  his  administration 
bond.^  If  conditions  and  circumstances  require  more  than  eighteen 
months  from  the  date  of  such  bond  for  their  collection,  the  court 
may,  upon  motion,  and  being  satisfied  thereof  by  the  affidavit  of  the 
executor  or  administrator,  extend  the  time  for  that  purpose.^ 

§  469.  The  affidavit  for  extension  of  time. — The  affidavit  required 
to  procure  an  extension  of  time  must  set  forth  the  grounds  of  the 
application,  the  amount  of  money  in  the  hands  of  the  executor  or 
administrator  applicable  to  the  payment  of  the  debt  of  the  decedent, 
and  that  the  executor  or  administrator  has  used  due  diligence  to 
collect  the  assets  and  pay  the  debts.^ 

§  470.  When  further  time  not  allowed. — Further  time  shall  not  be 
allowed  the  executor  or  administrator  to  collect  the  assets  of  an  estate 

'R.   S.,  §  6062.  ^R.  S.,  §  6064. 

"R.  S.,  §  6063. 

(323) 
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that  is  solvent  if  he  has  in  his  hands,  at  the  time  of  his  application, 
more  than  one  hundred  dollars  in  money,  subject  to  the  claims  of  cred- 
itors of  the  estate.* 

§  471.  What  further  time  will  be  allowed. — The  time  allowed  by 
the  court  for  the  collection  of  the  assets  of  the  estate  will  not  be 
granted,  at  any  one  time,  for  a  period  beyond  one  year  from  the 
time  of  the  application,  nor  will  the  time  be  extended  beyond  five 
years  from  the  date  of  the  administration  bond.° 

§  472.  Office  ceases,  when. — The  office  of  the  executor  or  adminis- 
trator ceases  with  tlie  time  allowed  by  law  or  the  court  for  the  collec- 
tion of  the  assets  of  the  estate.® 

§  473.  Discharge  of  debt  in  a  will  against  an  executor. — The  dis- 
charge or  bequest  in  a  will  of  any  debt  or  demand  of  a  testator  against 
any  executor  named  in  his  will,  or  against  any  other  person,  will  not 
be  valid  as  against  the  creditor  of  the  deceased,  but  is  to  be  construed 
only  as  a  specific  bequest  of  such  debt  or  demand,  and  the  amount 
thereof  must  be  included  in  the  inventory  of  the  credits  and  account- 
of  the  deceased,  and  must,  if  necessary,  be  applied  in  the  payment  oi 
his  debts,  and  if  not  necessary  for  that  purpose,  must  be  paid  in  the 
same  manner  and  proportion  as  other  specific  legacies.'^ 

§  474.  Naming  a  person  executor  does  not  discharge  his  debt. — 
The  naming  of  any  person  executor  in  a  will  does  not  operate  as  a 
discharge  or  bequest  of  any  just  claim  which  any  testator  had  against 
such  executor,  but  such  claim  must  be  included  among  the  effects  of 
the  deceased  in  the  inventory,  and  the  executor  will  be  liable  for  the 
same  as  so  much  money  in  his  hands  at  the  time  such  debt  or  demand 
becomes  due,  and  he  must  apply  and  distribute  the  same  in  the  pay- 
ment of  debts  and  legacies  and  among  the  next  of  kin  as  part  of  thr 
personal  estate  of  the  deceased.^  Where  a  debtor  of  a  deceased  per- 
son is  appointed  administrator  the  debt  becomes  assets  in  his  hands, 
and  on  final  account,  if  he  has  omitted  to  account  for  it,  the  court 
may   then    determine    its   validity    and    the    amount    thereof."     Tho 

'R.  S..  §  6065.  'R.  S..  §  6068. 

'R.  S.,  §  6066.  'R.  S.,  §  6069. 

"R.  S.,  §  6067.  See  also  §  271,  'In  re  Raab's  Estate,  16  0.  S. 
under  appointment,  bond,  etc.  274. 
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principle,  however,  that  the  appointment  of  a  debtor  as  administrator 
converts  the  debt  into  assets  in  his  hands  to  be  accounted  for  does  not 
apply  to  one  who  is  only  conditionally  liable  to  the  estate.^"  A  de- 
mand existing  in  the  life-time  of  the  testator  against  one  who  be- 
comes the  executor  of  his  last  will,  and  is  undischarged,  is  trans- 
muted into  money  in  his  hands  as  such  executor  by  force  of  this 
statute,  and  can  not  be  classed  as  an  uncollectible  or  desperate  claim 
by  reason  of  the  insolvency  of  the  executor.  ^^ 

§  475.  Mortgaged  premises  to  be  considered  personal  assets. — 
When  any  mortgagee  of  real  estate,  or  any  assignee  of  such  mortgagee, 
shall  die  without  having  foreclosed  the  right  of  redemption,  the  mort- 
gaged premises  and  debts  secured  thereby  are  to  be  considered  as  per- 
sonal assets  in  the  hands  of  his  executor  or  administrator,  and  are  to 
be  administered  and  accounted  for  as  such,  and  if  the  mortgagee 
or  assignee  shall  not  have  obtained  possession  of  the  mortgaged  prem- 
ises in  his  life-time,  his  executor  or  administrator  may  take  posses- 
sion thereof  by  open  and  peaceable  entry,  or  by  action,  in  like  manner 
as  the  deceased  might  have  done  if  living.^- 

This  is  an  indication  of  an  intention  to  abandon  the  old  views 
with  reference  to  the  rights  and  remedies  of  a  mortgagee.  It  has 
been  several  times  stated  in  the  Ohio  decisions  that  a  mortgagee  has 
the  same  rights  and  remedies  under  the  present  procedure  as  under 
the  old ;  that  is,  that  after  conditions  broken  the  title  is  vested  in  the 
mortgagee  as  between  him  and  the  mortgagor,  and  as  the  right  of 
the  mortgagee  to  recover  possession  of  the  land  by  ejectment  always 
existed  at  common  law,  and  has  not  been  taken  away  by  statute,  it 
still  exists  in  this  state.^^ 

It  is  understood  by  all  lawyers,  the  effect  which  equity  had  upon 
the  remedy  of  the  mortgagee ;  and  as  we  now  most  commonly  express 
the  rights  of  the  parties,  the  legal  title  to  the  property  remains  in 
the  mortgagor  until  condition  broken,  when  it  then  vests  in  the  mort- 
gagee for  the  purposes  of  enforcing  the  lien,  and  no  one  has  ever 
thought  of  prosecuting  an  action  for  the  recovery  of  the  possession 
of  real  estate  by  the  mortgagee,  in  many  years.     The  rule  above  ex- 

"  Shields  v.  Odell,  27  O.  S.  398.  250,  citing  Heighway  v.  Pendleton, 

"Cheney   v.   Powell,   20   O.   C.   C.  15  O.  735;  Allen  v.  Everly,  24  O.  S. 

398.  97;  Hibbs  v.  Ins.  Co.,  40  0.  S.  543; 

"R.  S.,  §  6070.  Rife  v.  Lybarger,  49  O.  S.  427. 
''Kerr  v.  Lydecker,  51  0.  S.  240- 
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pressed  has  been  strengthened  by  recent  adjudication  by  our  supreme 
court."  The  statute  above  quoted,  as  already  stated,  indicates  a  pur- 
pose to  treat  the  rights  of  a  deceased  mortgagee  as  merely  personal 
assets,  but  at  the  same  time  allows  the  personal  representative  to  take 
possession  of  the  mortgaged  premises  by  open  and  peaceable  entry  or 
by  action."  The  statute  is,  in  fact,  inconsistent  in  treating  the  rights 
of  the  deceased  mortgagee  as  personal  assets  in  the  hands  of  his  per- 
sonal representative  and  at  the  same  time  allowing  him  to  maintain 
an  action  for  the  recovery  of  the  land.  There  is  need  for  legislation, 
putting  at  rest  the  question  of  remedy  of  mortgagee,  deceased  or 
living,  making  it,  as  in  justice  and  in  equity  it  ought  to  be,  merely 
enforcement  of  the  lien. 

§  476.  Kedemption  of  mortgage. — In  case  of  the  redemption  of  any 
such  mortgage  the  money  paid  thereon  shall  be  received  by  the  ex- 
ecutor or  administrator  of  the  deceased,  and  he  is  required  thereupon 
to  release  and  discharge  the  mortgage ;  and  until  such  redemption,  the 
executor  or  administrator,  if  possession  shall  have  been  taken,  either 
by  himself  or  by  the  deceased,  shall  be  seized  of  the  mortgaged  prem- 
ises, in  trust  for  the  same  persons,  whether  creditors,  next  of  kin,  or 
others,  who  would  be  entitled  to  the  money  if  the  premises  had  been 
redeemed.^" 

§  477.  Executor  or  administrator  may  foreclose  mortgage. — Any 
mortgage  belonging  to  the  estate  may  be  foreclosed  by  the  executor 
or  administrator  in  the  same  manner  as  the  deceased  might  have  fore- 
closed the  same." 

§  478.  Executor  may  compound  debt,  how. — When  any  debtor  of 
a  deceased  person  is  unable  to  pay  all  his  debt,  the  executor  or  admin- 
istrator, with  the  approbation  of  the  probate  court,  may  compound 
with  such  debtor  and  give  him  a  discharge,  upon  receiving  a  fair  and 
just  dividend  of  his  estate  and  effects  or  such  part  of  such  debt  as  said 
court  may  deem  beneficial  to  those  interested  in  the  estate  of  said 
deceased  person.^^ 

>♦  Hutchinson  v.  Straub,  45  W.  L.         "  R.  S.,  §  6071. 

B.  390.  "R.  S.,  §  6072. 

"R.  S.,  §  6070.  "R.  S..  §  6073. 


CHAPTEK  XVI. 


PEESENTATION    AND    ALLOWANCE    OF    CLAIMS. 


Section 

479.     Notice  of  appointment. 

What   claims    should    be   pre- 
sented for  allowance. 

Is  formal  presentation  neces- 
sary? 

Authentication  of  claims. 

Strict  proof  may  be  waived. 

What    constitutes    an    allow- 
ance. 

Allowance    not   conclusive    as 
to  its  validity. 

What   constitutes   a   rejection 
of  a  claim. 

Claim  rejected  at  instance  of 
heir  or  creditor. 

Limitation  of  action  on  claim 
when  rejected. 

Allegations  as  to  presentation 
in  action  on  rejected  claim. 

Debt  due  executor  or  adminis- 
trator paid,  how. 


480. 

481. 

482. 
483. 
484. 

485. 

486. 

487. 


489. 


490. 


Section 

491.  Procedure  on  presentation  of 

claim  of  executor  or  admin- 
istrator to  probate  court. 

492.  Same  continued — Procedure — 

Hearing — Exceptions  —  Ap- 
peal. 

493.  Doubtful  claims  may  be  arbi- 

trated, when. 

494.  Arbitration      continued — How 

proceeded   on   if  claim  less 
than  one  hundred  dollars. 

495.  Same  continued — When  claim 

exceeds  one  hundred  dollars. 

496.  Same     continued  —  Procedure 

before  referee. 

497.  Estate  of  deceased  joint  debt- 

or liable,  how. 

498.  Same — Does  not  affect  rights 

of  surety. 


§  479.  Notice  of  appointment. — It  is  a  statutory  duty  of  every  ex- 
ecutor or  administrator,  within  three  months  after  his  qualification, 
to  give  notice  of  appointment  in  the  manner  required  by  statute.^ 
The  importance  of  this  notice  is  that  it  fixes  the  time  within  which 
claims  against  the  estate  must  be  presented  for  allowance.  This  it 
does  not  do  in  so  many  words,  but  a  statute^  allows  an  executor  or 
administrator,  who  has  given  notice  of  his  appointment,  if  the  estate 
is  solvent,  to  pay  the  debts  within  one  year  after  the  giving  of  this 
notice.  It  is  necessary,  therefore,  that  creditors  present  their  claims 
for  allowance  within  one  year  after  the  date  such  notice  is  given.     If 


'R.  S.,  §§  6088,  6089.    Ante,  §  265.         =R.  S.,  §  6109. 
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not  so  presented,  they  can  not  complain  if  they  do  not  share  in  any  dis- 
tribution made,  and  in  any  event  can  only  share  in  the  distribution  of 
any  funds  remaining  after  their  claim  is  presented. 

If  the  executor  or  administrator  should  fail  to  give  notice  of  his  ap- 
pointment it  may  be  done  upon  leave  of  court  for  the  purpose  of 
perpetuating  evidence,  and  the  limitations  will  run  from  the  time 
the  order  of  court  is  made.^  The  statute  begins  to  run  against  cred- 
itors on  the  giving  of  the  bond  and  pul)lishing  notice,  except  when  as- 
sets subsequently  come  into  the  hands  of  the  administrator,  or  the 
cause  of  action  subsequently  accrues.'* 

§  480.  What  claims  should  be  presented  for  allowance. — All  claims 
which  require  some  action  of  the  executor  or  administrator  to  deter- 
mine their  verity  should  be  presented  for  allowance,  but  there  are  some 
that  obviously  need  not  be  presented. 

\Vlien  the  executor  is  a  residuary  legatee  under  the  will,  and  gives 
bond  under  section  5997  of  the  statute,  a  petition  in  an  action  against 
the  executor  upon  this  bond  need  not  aver  that  the  claim  was  pre- 
sented to  him  for  his  allowance  and  that  he  rejected  the  same.'^  If 
the  same  person  is  the  administrator  of  the  creditor  and  debtor,  as 
we  have  shown  above,  no  presentation  for  tlic  allowance  of  the  claim 
is  necessary.*'  A  claim  against  the  administrator  in  his  official  ca- 
pacity, when  once  reduced  to  judgment,  need  not  again  be  presented 
to  him  for  allowance  or  rejection.'^  A  stockholder's  liability  is  not 
a  claim  which  the  statute  requires  to  be  presented  to  the  adminis- 
trator for  his  allowance  or  rejection,  because  it  is  a  claim  of  such  a  na- 
ture that  it  would  be  impossible  for  him  to  ascertain  the  amount 
which  the  estate  would  be  legally  liable  for.^  Nor  are  additional 
tax  returns  which  have  been  made  by  the  auditor  and  certified  to  the 
treasurer  required  to  be  presented  for  allowance  before  an  action  can 
be  maintained  thereon  by  the  latter.*  Nor  is  a  devise  in  the  nature 
of  an  annuity  made  in  a  will,  payable  to  the  devisee  during  the 
whole  of  his  life,  a  claim  within  section  6092,  Revised  Statutes,  requir- 

'R.  S..  §  6126.  MVanz  v.  Park  Hotel  Co.,  1  0.  C. 

'Gilbert  v.  Little,  2  0.  S.  156.  C.  105. 

'Stevens  v.  Hartley,  13  O.  S.  525.         » Gager  v.  Prout,  48  O.  S.  89.    See 

'■•  Thomas  v.  Chamberlain,  39  0.  S.  also    Webster   v.    Bible    Society,   50 

112.  O.   S.   1. 

'Williams  v.  Bradley,  5  O.  C.  C. 
114. 
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ing  preseutation  to  the  executor  for  allowance  or  disallowance;  it  is 
the  duty  of  the  executor  under  the  will  to  pay  such  annuity,  and,  if 
necessary,  to  sell  real  estate  for  that  purpose.^"  Nor  is  it  necessary 
that  a  claim  to  a  legacy  be  presented  for  allowance.^^ 

A  judgment  that  is  a  subsisting  lien  at  the  death  of  a  decedent 
does  not  require  an  execution  to  be  issued  on  it  to  preserve  the  lieu. 
It  is  such  a  claim  as  need  not  Ix?  presented  for  allowance. ^- 

§  481.  Is  formal  presentation  necessary? — Claims  should  be  form- 
ally presented  to  the  executor  or  administrator  for  allowance.  There 
may  be  instances  or  circumstances  where  a  formal  presentation  may 
be  dispensed  with.  For  example,  where  an  administrator  has  previ- 
ously seen  and  examined  a  claim,  and  is  afterwards  asked  to  allow  it 
by  the  creditor  having  it  in  his  possession,  who  does  not  formally 
present  it  or  hand  it  to  the  administrator,  and  is  told  by  the  admin- 
istrator that  the  claim  is  rejected,  it  will  be  regarded  as  having  been 
legally  presented  and  legally  rejected. ^^  It  is  necessarv,  however,  in 
order  to  lay  the  foundation  for  a  suit  on  a  claim,  that  there  should 
have  been  either  a  formal  presentation  or  acts  on  the  part  of  the  ad- 
ministrator dispensing  with  the  same."  Part  payment  of  a  claim, 
without  disputing  the  rest  of  it,  constitutes  a  waiver  of  presentation.^^ 
It  has  been  said  that  if  an  administrator  does  not  require  formal 
proof  by  atYidavit,  a  strict  formal  presentation  is  not  necessary.^"^ 

§  482.  Authentication  of  claims. — I'pou  any  claim  being  presented 
to  the  estate  of  any  deceased  person,  the  executor  or  administrator 
may  require  satisfactory  vouchers  in  support  thereof,  and  also 
the  affidavit  of  the  claimant  that  such  claim  is  justly  due  and  that 
no  payments  have  been  made  thereon,  and  that  there  are  no  set-offs 
against  the  same  to  the  knowledge  of  the  claimant :  which  oath  may  be 

'"Hunt  V.  Hayes,  19  0.  C.  C.  151,  '■"  Cheeseman  v.  Kyle,  15  O.  S.  15. 

10  0.  Cir.  D.  3SS.  "  Hammerle  v.  Kramer,  12   O.   S. 

"Webster  v.  Bible  Society,  50  0.  252. 

S.  1.  ^^  Thomas   v.   Chamberlain,    39    0. 

"Ambrose  v.  Byrne,  61  O.  S.  146.  S.  112. 

As  to   whether   a   claim   against   a  "•  IMorgan  v.  Bartlette,  3  0.  C.  C. 

surety,    arising    on    account    of    re-  431;    Harter   v.    Taggart,    14   O.    S. 

plevin,  must  be  presented  for  allow-  122. 
ance,  query.    Daykin  v.  Emery,  10  O. 
C.  C.  652,  5  Cir.  D.  121. 
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taken  before  any  justice  of  the  peace  or  other  officer  authorized  to 
administer  oaths,  and  the  expense  thereof  shall  be  allowed  by  the 
executor  or  administrator  if  the  claim  itself  be  allowed."  This  ap- 
parently leaves  it  optional  with  the  executor  or  administrator  as  to 
whether  or  not  proof  of  the  claim  shall  be  required.  There  may  be 
instances  when  it  is  unnecessary. 

§  483.  Strict  proof  of  claim  may  be  waived. — The  administrator 
or  executor  can  demand  strict  statutory  proof  of  any  claim  against 
the  estate  he  represents,  but  he  may  waive  it  if  satisfied  that  the  claim 
is  just  and  ought  to  be  allowed.  If  he  does  not  require  the  statutory 
proof,  strict  formal  proof  is  unnecessary.^*  And  where  a  claim  is 
presented  to  him,  but  not  within  the  requirements  of  the  statute,  and 
he  makes  no  objection  to  its  informality,  but  rejects  it  on  its  merits 
by  an  indorsement  on  its  back,  he  will  not  be  permitted  afterwards 
to  make  a  technical  objection  as  to  its  proof.^*"  If  the  proof  is  cor- 
rect in  every  particular,  except  that  the  amount  marked  is  understated, 
and  the  whole  claim  is  rejected,  the  creditor,  after  such  objection, 
may  sue  for  the  full  amount  of  the  claim.-** 

§  484.  What  constitutes  an  allowance. — The  correct  mode  of  al- 
lowing a  claim  is  to  indorse  an  allowance  of  the  claim  thereon.  Not 
disputing  or  rejecting  a  claim  has  been  held  to  be  a  sufficient  allow- 
ance thereof."  Kecciving  a  claim  and  holding  it  for  an  unreasonable 
length  of  time  without  saying  anything  ought  to  be  an  allowance. 

The  usual  procedure  when  a  claim  is  presented  to  an  administrator 
or  executor  for  his  allowance  or  rejection  is  for  him  to  write  on  the 
back  of  the  claim,  or  the  affidavit  approving  the  same,  the  following : 
"This  claim  is  allowed,"  attaching  his  signature  thereto,  or,  "this 
claim  is  rejected,"  as  the  case  may  be.  The  law  gives  the  legal  rep- 
resentatives of  an  estate  a  reasonable  time  within  which  to  accept  or 
reject  a  claim;  that  is  for  the  reason  that  such  representatives  are 
in  duty  bound  by  the  estate  they  represent  to  examine  the  claim  and 
ascertain  whether  it  is  just,  and  perhaps  to  secure  the  advice  of 
counsel  as  to  its  legality.^^ 

'•R.  S.,  §  6092.  =»  Morgan  v.  Bartlette,  3  O.  C.  C. 

"Morgan  v.  Bartlette,  3  0.  C.  C.     431. 
431.  "  Smock  v.  Bouse,  12  O.  C.  C.  46. 

"  Morgan  v.  Bartlette,  3  0.  C.  C.         "  Keenan  v.  Saxton,  13  O.  41. 
431. 
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If  the  creditor  presents  an  account  to  the  administrator,  who  in- 
dorses thereon  a  statement  that  he  has  received  of  the  creditor  the 
account  and  has  notice  of  its  existence,  signing  his  name  thereto 
as  administrator,  this  will  not  constitute  an  allowance  of  it,  and  it 
might  be  here  stated,  although  not  logically  in  order,  that  although  the 
statute  of  limitations  under  the  administration  acts  may  have  harred 
a  note  included  in  such  account,  still  the  creditor  may  have  his 
remedy  in  equity  on  a  mortgage  securing  it.^^  An  executor  or  ad- 
ministrator to  whom  an  unverified  claim  is  presented,  and  who  takes 
the  same  and  compares  it  with  decedent's  hooks  and  immediately  re- 
turns the  same  without  comment,  will  not  be  deemed  to  have  allowed 
it.  As  shown  elsewhere,  it  would  be  different,  however,  had  he  kept 
the  claim  for  more  than  a  reasonable  time  without  either  allowing  or 
rejecting  it.^* 

§  485.  Allowance  not  conclusive  as  to  its  validity. — The  personal 
representatives  are  not  precluded  by  the  allowance  of  a  claim  from 
afterwards  contesting  its  validity.  Not  only  may  an  administrator 
afterwards  contest  its  validity  in  a  suit,  but  this  privilege  extends 
to  the  administrator  de  bonis  non  who  succeeds  the  administrator 
allowing  it,  and  in  such  case  it  has  been  said  that  the  statute  limiting 
suits  on  rejected  claims  to  six  months  does  not  apply. ^^  It  has  also 
been  held  that  where  the  same  person  is  administrator  of  the  creditor 
as  well  as  the  debtor  estate,  no  formal  presentation  or  allowance  of 
the  claim  from'  the  date  of  the  bond  of  the  administration  of  the 
debtor  estate  is  necessary,  but  in  such  case  the  claim  is  extinguished 
as  soon  as  funds  applicable  to  its  payment  come  into  the  hands  of  the 
administrator.^^ 

§  486.  What  constitutes  a  rejection  of  a  claim. — As  shown  in  the 
preceding  section,  the  claim  is  rejected  when  so  marked  in  writing 
on  the  back  of  it,  or  allowed  in  the  same  way.  But  this  is  not  an  ab- 
solute requirement.  The  rejection  can  be  verbally  or  by  acts  which 
will  constitute  a  rejection.  An  administrator  can  require  proof  of 
a  claim  by  affidavit  as  shown  above,  but  if  he  does  not  require  it, 
a  strict  formal  presentation  is  not  necessary.^'^ 

"  Fisher  v.  Mossman,  11  O.  S.  42.  '"  Thomas   v.   Chamberlain,   39   0. 

=^Keenan  v.  Saxton,  13  O.  41.  S.  112. 

"Thomas   v.   Chamberlain,   39   0.  ^^  Morgan  v.  Bartlette,  3  0.  C.  C. 

S.  112.     See  also  Matoon  v.  Clapp,  431;    Harter   v.    Taggart,   14   O.    S. 

8  0.  248.  122. 
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§  487.  Claim  rejected  at  instance  of  heir  or  creditor. — If  any  heir 
or  creditor  of  a  deceased  person,  or  any  person  who  has  purchased, 
or  claims  to  hold  by  purchase  or  otherwise  from  such  heir,  any  lands 
or  other  property  inherited  by  such  heir  from  such  decedent,  files  in 
the  probate  court  of  the  county  in  which  administration  is  taken  out 
on  any  estate  a  written  requisition  on  the  administrator  or  executor 
to  disallow  and  reject  any  claim  presented  for  allowance,  and  whether 
the  claim  has  been  allowed  or  not,  but  which  has  not  been  paid  in  full, 
and  enters  into  an  undertaking,  with  sufficient  surety,  to  be  approved 
by  the  probate  judge,  conditioned  to  pay  all  costs  and  expenses  of 
contesting  such  claim,  in  case  it  shall  be  finally  allowed,  such  claim 
must,  in  such  case,  be  disallowed  and  rejected  by  the  administrator 
or  executor,  and  the  holder  of  the  claim  must,  within  six  months 
after  the  rejection  of  such  claim,  bring  his  action  against  such  ex- 
ecutor or  administrator  to  enforce  such  claim,  and  if  he  recover,  the 
judgment  shall  be  against  the  administrator  or  executor,  and  in  such 
action  such  heir,  creditor  or  other  person  claiming  to  hold  such  prop- 
erty must  be  made  a  party  defendant  with  the  administrator  or  ex- 
ecutor and  shall  have  the  right  to  plead  and  make  any  defense  to 
such  action  which  such  administrator  or  executor  could  make.  When- 
ever such  requisition  or  undertaking  is  filed  in  the  probate  court 
the  probate  judge  must  at  once  notify  such  administrator  or  executor 
thereof,  and  such  administrator  or  executor  must  thereupon  at  once 
notify  the  holder  of  such  claim  that  it  is  rejected  and  disallowed, 
and  if  the  proceedings  shall  have  been  commenced  to  sell  the  lands 
of  such  decedent  to  pay  such  claim  such  proceedings  must  be  stayed 
and  no  further  order  or  decree  taken  therein  until  after  the  validity 
of  such  claim  shall  have  lieen  determined,  and  if  the  plaintiff  recover, 
the  judgment  must  Ix;  against  the  administrator  or  executor,  but 
the  cost  must  be  awarded  against  the  party  filing  the  requisition  to 
disallow  the  claim. ^® 

§  488.  Limitation  of  action  on  claim  when  rejected. — If  a  claim 
against  the  estate  of  any  deceased  person  be  exhibited  to  the  executor 

"  R.  S.,  §  6098.     See  also  Fuller-  trial  court  in  the  same  manner  as 

ton  V.  Davis,  1  O.  C.  C.  572,  as  to  the  administrator  or  executor  could 

suit  on  the  bond  mentioned  in  the  do  by  instituting  and  carrying  on 

foregoing   section.     The   provisions  proceedings  In  error.     Spaulding  v. 

of    this    section    (6098)    necessarily  Allen.    19   O.    C.   C.   609,    10   Cir.   D. 

carry  with   it  the  right  to  test  the  259. 
regularity  of  the  proceedings  of  the 
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or  administrator  before  the  estate  is  represented  insolvent,  and  be 
disputed  or  rejected  by  him,  and  the  same  shall  not  have  been  re- 
ferred, the  claimant  must,  within  six  months  after  such  dispute  or 
rejection,  if  the  debt,  or  any  part  thereof,  be  then  due,  or  within  six 
months  after  some  part  thereof  shall  have  become  due,  commence  a 
suit  for  the  recovery  thereof  or  be  forever  barred  from  maintaining 
any  action  thereon,  and  no  action  can  be  maintained  thereon  after 
the  said  period  by  any  other  person  deriving  title  thereto  from  such 
claimant.  The  claim  is  deemed  disputed  or  rejected  if  the  executor  or 
administrator  shall,  on  presentation  of  the  vouchers  thereof,  refuse, 
on  demand  made  for  that  purpose,  to  indorse  thereon  his  allowance 
of  the  same  as  a  valid  claim  against  the  estate.-"  A  suit  brought 
against  an  administrator  within  eighteen  months  after  his  appoint- 
ment must  show  that  the  claim  has  been  disputed  or  rejected.^" 

§  489.    Allegations  as  to  presentation  in  action  on  rejected  claim. — 

A  petition  against  an  administrator  or  executor  is  demurrable  that 
does  not  show  that  the  claim  was  presented  and  disallowed,  or  that 
the  necessary  time  has  preceded  the  action. ^^  If  a  petition  is  de- 
murrable for  this  reason,  and  the  administrator  or  executor  files  an 

'"  R.  S.,  §  6097.  In  the  absence  of  be  commenced  within  six  months 
any  express  statutory  provision  on  after  the  rejection.  McKent  v. 
tne  subject,  section  6  of  the  statute  Kent,  2  W.  L.  M.  541,  2  Dec.  R.  370. 
of  limitations  of  1831  is  to  be  con-  Under  section  6097,  R.  S.,  it  is  error 
strued  so  as  to  cover  a  case  under  in  the  court  below  to  render  judg- 
the  administration  act,  where  the  ment  against  the  estate  of  a  de- 
claimant  commences  suit  within  six  ceased  person  on  a  claim  due  and 
months  after  the  rejection  of  his  allowed  more  than  six  months  prior 
claim  by  the  executor,  and  after  to  the  commencement  of  the  action, 
the  expiration  of  six  months  the  Pollock  v.  Pollock,  2  0.  C.  C.  140. 
judgment  is  reversed  or  the  plaint-  See  also  in  this  connection,  R.  S., 
iff  becomes  non-suited.  Haymaker  §§  4987  and  4988.  The  language  em- 
v.  Haymaker,  4  O.  S.  272.  Under  ployed  in  section  6097  is  peremptory 
the  original  and  amendatory  statute  and  differs  from  that  used  in  gen- 
of  limitation,  no  claim  is  barred  un-  eral  statutes  of  limitation, 
til  the  expiration  of  one  year  from  ^"R.  S.,  §  6108;  Morgan  v.  Bart- 
the  time  the  cause  of  action  accrued,  lette,  3  O.  C.  C.  431;  Keenan  v. 
(1  Curwen  725,  §  90,  2  Curwen  1326,  Saxton,  13  O.  41;  Banning  v.  Ban- 
§  1.)  But  if,  when  a  claim  is  pre-  ning,  12  O.  S.  450;  Mannix  v.  Goebel, 
sented  to,  and  rejected  by,  an  exe-  1  O.  C.  C.  554. 

cutor   or   administrator,   it   is   then         "  Hammerle  v.  Kramer,  12  0.   S. 

past  due,  after  six  months  or  more  252. 
it  will  become  barred,   unless   suit 


§  489 
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answer,  not  raising  the  question  of  a  defective  cause  of  action,  and 
goes  to  trial,  and  judgment  is  entered  against  him,  he  will  be  deemed 
to  have  waived  these  defects,  the  reason  being  that  the  statute  was 
passed  to  afford  the  legal  representatives  an  opportunity  to  allow  all 
valid  claims  against  the  estate  they  represent  and  thereby  avoid  all 
litigation  and  expense.  When  the  administrator  goes  to  trial  this  rea- 
son does  not  apply.^- 

It  might  be  said  here  that  when  a  claim  against  the  estate  of  a 
deceased  person  has  been  allowed  it  is  not  necessary  for  the  creditor 
in  his  suit  on  a  rejected  claim  to  aver  or  prove  that  at  the  time  it 
was  rejected  a  specific  demand  was  made  for  the  indorsement  of  his 
allowance  thereof.^^ 

A  claim  having  been  once  allowed  by  an  administrator,  there  is  no 
necessity  for  its  second  allowance  by  the  administrator  de  bonis  non.'* 
A  right  to  demand  presentation  of  the  amounts  claimed  is  waived 
when  the  administrator,  without  objection,  pays  a  part  of  the  claim 
without  disputing  the  rest  of  it.^^ 


"Pepper  v.  Sidwell,  36  O.  S.  454. 
See  also  Musser  v.  Chase,  29  O.  S. 
577.  And  where  such  objection  is 
not  made  until  time  for  trial,  the 
administrator  will  not  be  allowed 
to  so  amend  his  answer  as  to  raise 
the  defect.  Daykin  v.  Emery,  10  O. 
C.  C.  652,  5  O.  Cir.  D.  121.  In  an 
action  against  an  administrator  of 
an  estate  on  the  account  alleged  to 
be  due  from  his  intestate,  it  is  es- 
sential to  prove  a  presentation  of 
such  claim  to  the  administrator,  and 
its  rejection,  or  what  is  equivalent 
thereto  by  him;  or  to  show  some 
other  reason  why  the  administrator 
is  liable  to  be  sued,  notwithstand- 
ing the  provision  of  section  C113, 
R.  S.  In  such  an  action  where  it 
was  sought  to  show  a  rejection  of 
the  claim,  and  the  evidence  of  the 
plaintiff  tended  to  show  a  presenta- 
tion of  the  claim  to  the  administra- 
tor and  its  retention  by  him  for 
examination,  and  it  was  afterward 
returned  with  no  indorsement  there- 
on, and  no  verbal  message,  but  ac- 


companied with  a  letter  in  relation 
thereto,  which  a  witness  for  the 
plaintiff  stated  was  a  rejection  of 
the  claim,  and  the  defendant  was 
not  allowed  to  cross-examine  such 
witness  as  to  such  letter  or  to  in- 
troduce it  in  evidence  on  his  cross- 
examination,  and  afterward  when 
he  came  to  the  introduction  of  his 
own  evidence,  such  action  of  the 
court  was  erroneous.  Yager  v. 
Greiss,  1  0.  C.  C.  531. 

^'Stambaugh  v.  Smith,  23  0.  S. 
584. 

"  Thomas  v.  Chamberlain,  39  0. 
S.  112. 

^  Thomas  v.  Chamberlain,  39  0. 
S.  112.  The  facts  in  the  following 
case  constituted  an  allowance:  Aft- 
er a  mortgage  creditor  had,  in  two 
actions,  obtained  decrees  for  sale  of 
the  mortgaged  premises,  the  judg- 
ment debtor  died  testate.  The  will 
gave  power  to  the  executor  to  sell 
lands  to  pay  debts.  The  holders  of 
the  decrees  and  the  executor  agreed 
that  the  latter  might  sell  lands  un- 
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Where  an  executor  is  appointed  under  a  will  which  exempts  his  giv- 
ing bond,  and  none  is  given,  and  the  will  is  afterwards  set  aside  and  a 
new  administrator  is  appointed,  this  will  not  constitute  a  waiver  of 
presentation  of  claims  to  the  executor.  In  other  words,  creditors 
must,  in  cases  of  this  kind,  present  their  claims  for  allowance  to  the 
executor  within  the  time  required  by  law,  and  creditors  who  do  not 
present  their  claims  to  the  executor  in  time,  but  who  present  them 
to  the  administrator  after  the  will  has  been  set  aside  within  six 
months  from  his  appointment,  but  after  six  months  from  the  appoint- 
ment of  the  executor,  are  too  late.^°  It  was  said:  "It  has  never 
been  held  in  this  state  that  the  rights  of  a  creditor  are  affected  or 
hindered  by  the  pendency  of  a  proceeding  to  contest  the  validity 
of  the  will  duly  probated.  His  rights  exist  and  are  preserved  irre- 
spective of  the  validity  or  invalidity  of  the  will.  The  statute  begins 
to  run  against  his  claim  from  the  time  he  might  properly  begin  an 
action."^'^ 

§  490.  Debt  due  to  executor  or  administrator  paid,  how. — No  part 
of  the  assets  of  the  deceased  can  be  retained  by  the  executor  or  ad- 
ministrator in  satisfaction  of  his  own  debt  or  claim  until  it  shall 
have  been  proved  to  and  allowed  by  the  probate  court,  and  such  debt 
will  not  be  entitled  to  preference  over  others  of  the  same  class."'* 

§  491.  Procedure  on  presentation  of  claim  of  executor  or  ad- 
ministrator to  probate  court. — Whenever  an  executor  or  adminis- 
trator presents  to  the  probate  court  for  its  allowance  any  debt  or 

der  said  power — tie  promised  to  pay  ^^  Boynton,    J.,    in    Delaplaine    v. 

said  decrees  in  full  out  of  the  pro-  Smith,  38  O.  S.  413.     In  this  case 

ceeds,  or  out  of  the  assets  of  the  the   will   was    probated    March    17, 

estate  as  preferred  claims.     The  ex-  1869,    and    the    executor    was    ap- 

ecutor  sold  the  lands  for  more  than  pointed  on  the  same  day.    The  will 

was   due   under   the    decrees;    paid  was  set  aside  July  9,  1876.    In  Sep- 

nothing   on   the   decrees;    paid   out  tember   of  the   same  year,   the   ad- 

and  distributed  the  entire  estate  to  ministrator  was  appointed.     On  the 

others  and  died.     In  an  action  by  26th  day  of  October  following,  the 

the  holders  of  said  decrees  against  claim  was  presented  to  the  adminis- 

the   executor's   estate:      Held,   that  trator  and  rejected.    Upon  the  ques- 

said   agreement   in   effect   "allowed  tion  of  waiver,  see,  further,  Daykin 

the  decrees  as  valid  claims  against  v.   Emery,   10  O.   C.   C.   652,   5   Cir. 

the  estate  of  the  mortgage  debtor."  D.  121. 

Bank  v.  Mclntire,  40  O.  S.  528.  ''  R.  S.,  §  6099. 

"*  Delaplaine   v.    Smith,   38    O.    S. 
413. 


§    492  OniO    PROBATE    LAW    AND    PRACTICE.  336 

claim  of  which  he  is  the  owner  against  the  estate  which  he  repre- 
sents, amounting  to  fifty  dollars  or  more,  the  court  is  required  to 
fix  a  day,  not  less  than  four  weeks  nor  more  than  six  weeks  from  the 
presentation  of  the  debt  or  claim,  when  the  testimony  touching  the 
debt  or  claim  shall  be  heard,  and  the  court  must  forthwith  issue  an 
order  directed  to  the  executor  or  administrator  requiring  him  to 
give  notice  in  writing  to  all  the  heirs,  legatees  or  devisees  of  the 
decedent  interested  in  the  estate,  and  such  creditors  as  are  therein 
named,  which  notice  must  contain  a  statement  of  the  amount  claimed 
and  designate  the  time  fixed  for  the  hearing  of  the  testimony  and  must 
be  served  upon  the  persons  named  in  the  order  at  least  twenty  days 
before  the  time  fixed  for  the  hearing,  and  if  any  of  the  persons 
mentioned  in  the  order  are  non-residents  of  the  county,  service  of 
this  notice  shall  be  made  upon  them  by  publication  for  three  consecu- 
tive weeks  in  a  weekly  newspaper  published  or  circulating  in  the 
county ;  all  the  persons  named  in  the  order  will  be  deemed  parties  to 
the  proceeding,  and  any  other  person  having  an  interest  in  the 
estate  may  come  in  and  be  made  a  party  thereto.^® 

§  492.  Same  continued — Procedure — Hearing  —  Exceptions — Ap- 
peal.— Upon  the  hearing  as  to  the  allowance  of  the  debt  or  claim, 
mentioned  in  the  foregoing  section,  by  the  court,  exception  may  be 
taken  to  any  decision  of  the  court  upon  any  matter  of  law  by  any 
person  who  may  be  affected  thereby,  and  bills  of  exceptions  may  be 
taken  and  allowed  and  proceedings  in  error  had  after  a  final  order  or 
judgment,  as  is  provided  in  other  cases,  and  an  appeal  may  be  taken 
to  the  court  of  common  pleas  of  the  proper  county  from  any  order 
or  judgment  of  the  probate  court  allowing  or  disallowing  such  debt 
or  claim,  or  any  part  thereof,  by  any  person  who  may  be  affected 
thereby,  when  the  amount  claimed  by  such  executor  or  administrator 
exceeds  one  hundred  dollars,  and  the  matter  so  appealed  must  be  tried, 
heard  and  decided  in  the  common  pleas  court  in  the  same  manner, 
and  the  proceedings -therein  will  be  the  same  as  nearly  as  may  be  prac- 
ticable as  if  the  common  pleas  court  had  original  jurisdiction  thereof, 
but  without  pleadings  unless  pleadings  be  ordered  by  the  court  to  be 
filed;  the  person  so  appealing  must,  within  twelve  days  after  the 
making  of  such  order  or  judgment,  give  a  written  undertaking  to  the 
state  for  the  use  of  the  persons  who  may  be  interested  therein,  with  one 

»R.  S.,  §  GIOO. 
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or  more  sureties,  to  be  approved  by  the  probate  judge,  conditioiKsd 
that  the  person  appealing  shall  pay  all  costs  which  may  be  awarded 
against  him  in  the  appellate  court,  and  the  bond  shall  be  in  such 
amount  as  the  probate  judge  shall  prescribe.*" 

§  493.  Doubtful  claims  may  be  arbitrated,  when. — If  the  execu- 
tor or  administrator  doubt  the  justice  of  any  claim  presented,  and 
verified  as  provided  by  statute,  he  may  enter  into  an  agreement  in 
writing  with  the  claimant  to  refer  the  matter  in  controversy  to  three 
disinterested  persons,  who,  if  the  claim  does  not  exceed  one  hundred 
dollars,  must  be  approved  of  by  a  justice  of  the  peace  of  the  county 
in  which  the  letters  were  issued,  or  if  the  claim  exceed  one  hundred 
dollars  the  referees  must  be  approved  of  by  the  probate  judge  in  the 
county.*^  The  power  given  by  the  foregoing  statute  to  submit  dis- 
puted claims  to  referees  does  not  abrogate  the  right  at  common  law 
of  an  executor  or  administrator  to  submit  to  arbitration  a  disputed 
claim  against  the  estate  represented  by  him.*^ 

§  494.  Arbitration  continued — How  proceeded  on  if  claim  less 
than  one  hundred  dollars. — If  the  amount  of  the  claim  so  referred, 
as  aforesaid,  does  not  exceed  one  hundred  dollars,  upon  filing  the 
agreement  of  reference  and  the  approval  of  the  referees  with  such 
justice  of  the  peace  as  the  parties  may  agree  upon,  it  is  the  duty  of 
the  justice  to  docket  the  cause,  appoint  a  day  of  trial,  issue  a  citation 
for  the  referees  and  subpenas  for  witnesses,  and  the  cause  must  be 
regulated,  and  must,  in  all  things,  proceed  as  if  provided  for  arbitra- 
tion before  justices  of  the  peace,  except  that  if  judgment  is  ren- 
dered against  the  executor  or  administrator  for  the  debt,  damages  or 

**R.  S.,  §  6101.  was  administered  by  a  notary  pub- 

"  R.  S.,  §  6093.     It  is  not  neces-  lie,  but  tlie  defendant,  an  attorney 

sary  that  an  action  be  brought  on  at  law,  was  present  when  the  oath 

the  award,  but  the  court  may  enter  was  administered,  and  made  no  ob- 

judgment  on  the  award  when  made,  jection    to    the    proceedings;    held, 

The  parties  may  waive  an  objection  that  defendant  had  waived  the  ob- 

to  the  manner  of  swearing  the  ar-  jection  to  the  manner  of  swearing 

bitrators.     Where   the   statute   pro-  the  arbitrators.    Bradstreet  v.  Pross, 

vided  that  the  oath  of  the  arbitra-  11  W.  L.  B.  117.     (Hamilton  county, 

tors  and  witnesses  must  be  adminis-  O.,   district  court.) 
tered    by   the    judge    or   justice    of        "  Childs  v.  Updyke,  9  0.  S.  333. 
peace  of  the  county,  and  such  oath 
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costs,  it  shall  be  rendered,  and  execution  must  issue  thereon  as  in 
actions  against  executors  and  administrators." 

§495.  Same  continued — When  claim  exceeds  one  hundred  dol- 
lars.— But  if  the  claim  so  referred  to  arbitration  exceed  one  hundred 
dollars,  upon  filing  the  agreement  of  reference  in  the  probate  court 
of  the  county  in  which  the  letters  werq  issued,  the  probate  judge  musi 
docket  the  cause  and  make  an  order  referring  the  matter  in  contro- 
versy to  the  referees  as  selected.** 

§  496.  Same  continued — Procedure  before  referee. — The  referee- 
are  required  thereupon  to  hear  and  determine  the  matter  and  makr 
their  report  thereon  to  the  probate  court,  and  the  same  proceedings 
may  be  had  before  such  referees  in  all  respects ;  the  referees  have  the 
same  powers,  are  entitled  to  the  same  compensation  as  if  the  reference 
was  made  under  the  provision  made  for  arbitrations  under  the  rule 
of  the  court  of  common  pleas,  and  the  court  may  set  aside  the  report 
of  the  referees,  or  appoint  others  in  their  places,  or  confirm  such  report 
•and  adjudge  costs  as  in  actions  against  executors  or  administrators, 
and  the  judgment  of  the  court  thereupon  will  be  valid  and  effectual 
in  all  respects  as  in  other  cases.*^ 

The  duty  and  authority  of  the  probate  judge  in  the  matter  end 
when  he  approves  of  the  referees,  and  the  reference  must  be  perfected 
in,  and  the  report  of  the  referees  made  to,  the  court  of  common 
pleas  and  there  disposed  of.*" 

§  497.  Estate  of  deceased  joint  debtor  liable,  hovsr. — Where  two  or 
more  persons  are  indebted  in  any  joint  contract,  or  upon  a  judgment 
founded  upon  such  contract,  and  cither  of  them  die,  his  estate  will  be 
liable  therefor  as  if  the  contract  had  been  joint  and  several,  or  as  if 
the  judgment  had  been  against  him  alone.*^ 

At  common  law  the  death  of  the  joint  makers  of  an  obligation  ex- 
tinguished all  remedy  against  his  estate.  No  action  on  account  of 
such  an  obligation  could  be  maintained  against  his  personal  represent 

**  R.  S.,  §  6094.     See  also  §§  6566-  Under  the  provisions  of  original  sec- 

6572,  as  to  arbitrations  before  jus-  tions  88  and  89  of  the  old  admlnis- 

tices  of  the  peace.  tration  act,  see  S.  and  C.  Stat.,  §  582. 

"  R.  S.,  §  6095.  See  also  Bradstreet  v.  Pross,  11  W. 

"R.  S..  §  6096.  L.  B.  117. 

"  Anderson  v.  Baker,  15  O.  S.  173.  "  R.  S.,  §  6102. 
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atives,  either  jointly  with  the  survivor  or  by  a  separate  suit.  The 
statute  changes  this  rule  and  allows  a  liability  on  the  part  of  the 
estate  on  behalf  of  such  a  claim.*^ 

§498.  Same— Does  not  affect  rights  of  surety.— The  preceding 
section  is  not  to  be  construed  as  to  affect  the  right  of  a  surety,  when 
certified  as  such  in  a  judgment  rendered  jointly  against  him  and  his 
principal.*^ 

«  Burgoyne  v.  Ohio  Life  Insurance  rights  of  sureties  in  this  connection, 

Co.,   5   O.    S.    586.     Relief   was   not  see  Eckert  v.  Myers,  45  O.   S.  525. 

afforded   in   chancery   until   it   was  For  discussion  of  proper  parties  un- 

shown    that    the    remedy    at    law  der  R.   S.,   §   6102,  see  Williams  v. 

against    the    survivor    had    proved  Bradley,  5  O.  C.  C.  114;  Williams  v. 

fruitless.      Burgoyne   v.    Ohio    Life  Bradley,  7  0.  C.  C.  227. 

Insurance  Co.,  5  O.  S.  586.    As  to  the  *"  R.  S.,  §  6103. 
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Section  Section 

525.  Liability    for   damage    caused     530.     Debts  to  be  paid  by  executor 

by  omission  of  the  notice  to  or    administrator,    in    what 

continue.  order. 

526.  Legatee    demanding    payment     531.     Same  continued — Not  to  affect 

may    be    required    to    give  prior   liens. 

bond.  532.     Same  continued — Funeral  ex- 

527.  Execution   may  issue  against  penses  and  expenses  of  last 

executor    or    administrator,  sickness. 

how  and  when.  533.     Same  continued — Costs  of  ad- 

528.  Costs  of  suit  on  claims  against  ministration. 

the     estate     taxed     against     534.     Same  continued — Widow's  al- 
whom.  lowance,  claims  entitled  to 

529.  Execution    against    executors  preference  under  U.  S.  laws, 

and  administrators  —  Sug-  and  public  rates  and  taxes, 

gestion  of  waste — Trial  and     535.     Same  continued — Creditor  can 
judgment  thereon.  get  no  preference  except  as 

provided  by  this  statute. 

§  499.  When  executor  or  administrator  may  commence  paying 
debts. — An  executor  or  administrator  may,  within  one  year  after 
having  given  notice  of  his  appointment,  if  the  estate  is  solvent,  pro- 
ceed to  pay  the  debts  due  from  the  estate.  The  statute  provides 
that:  If  any  executor  or  administrator  who  shall  have  given  notice 
of  his  appointment,  as  provided  by  law,  shall  not,  within  one  year 
thereafter,  have  notice  of  demands  against  the  estate,  which  will 
authorize  him  to  represent  it  insolvent,  he  may,  after  the  expiration  of 
one  year,  proceed  to  pay  the  debts  due  from  the  estate,  and  he  will 
not  become  personally  liable  to  any  other  creditors  in  consequence 
of  any  such  payments  made  before  the  notice  of  his  demand,  although 
the  remaining  estate  should  be  insufficient  to  satisfy  such  last  men- 
tioned creditors.^ 

§  500.  An  executor  or  administrator  not  to  be  liable  to  suit  of 
creditor  of  estate,  when. — No  executor  or  administrator  will  be 
liable  to  the  suit  of  a  creditor  of  the  deceased  until  after  the  expira- 
tion of  eighteen  months  from  the  date  of  his  administration  bond, 
or  the  further  time  allowed  by  the  court  for  the  collection  of  assets 
of  the  estate,  unless  it  be  for  the  recovery  of  a  demand  that  would 
not  be  affected  by  the  insolvency  of  the  estate,  or  unless  it  be  brought 
after  the  estate  has  been  represented  insolvent,  for  the  purpose  of 

^R.  S.,  §  6109. 
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ascertaining  a  claim  that  is  contested,  or  unless  the  claim  has  been 
exhibited  to  the  executor  or  administrator,  and  has  been  disputed  or 
rejected  by  him.* 

This  section  of  the  statute  docs  not  apply  to  suits  upon  an  admin- 
istration bond,^  nor  to  a  suit  brought  to  enforce  a  stockholder's  lia- 
bility of  the  deceased  in  an  insolvent  corporation.''  The  provision  is 
designed  for  the  protection  of  the  administrator  or  executor,  and  to 
prescribe  a  time  when  and  the  conditions  under  which  such  oflBcer 
may  proceed  with  safety  in  making  a  settlement  of  the  claims  against 
the  estate.  As  long  as  he  keeps  within  the  terms  of  the  statute  he 
will  not  render  himself  liable  personally. 

An  administrator  who  has,  both  before  and  after  the  year  men- 
tioned in  the  statute,  knowledge  of  a  claim  due  from  the  estate  he 
represents,  and  proceeds  to  pay  other  claims  in  full,  thereby  ex- 
tinguishing the  funds  in  his  hands,  will  be  personally  liable  to  the 
creditor  whose  claim  is  unpaid,  and  of  which  he  has  had  such  notice, 
to  the  full  amount  thereof."'  If,  after  an  estate  has  been  fully  set- 
tled and  moneys  paid  out  by  an  administrator,  under  an  order  of  the 
court,  and  the  will  is  then  discovered  and  probated  and  an  executor 
appointed  thereunder,  it  is  not  within  the  power  of  the  court  to  com- 
pel such  administrator  to  account  for  the  moneys  so  paid  out.^ 

-  R.  S.,  §  6108.  As  to  when  pe-  Abbott  v.  Cole,  5  0.  87.  It  has  been 
tition  must  aver  lapse  of  eighteen  said  that  if  an  administrator,  sup- 
months,  see  Rhodes  v.  Doggett,  3  posing  an  estate  is  solvent,  pays  a 
W.  L.  M.  134;  Hammerle  v.  Kramer,  creditor  beyond  his  distributive 
12  O.  S.  252.  When  suit  is  brought  share,  upon  a  final  settlement  he 
within  eighteen  months,  it  must  ap-  may  recover  back  the  difference  in 
pear  that  the  claim  has  been  dis-  an  action  for  money  had  and  re- 
puted or  rejected.  Morgan  v.  Bart-  ceived.  Rogers  v.  Weaver,  5  O.  536; 
lette,  3  O.  C.  C.  431;  Keenan  v.  Sax-  Rogers  v.  Weaver,  W.  175. 
ton,  13  O.  41;  Levi  v.  Buchanan,  2  "  « Barkaloo  v.  Emerick,  18  O.  268. 
C.  S,  C.  R.  144;  Green  v.  Ulyatt,  3  See  also  provisions  of  R.  S.,  §§  6019 
W.  L.  M.  44;  Pepper  v.  Sidwell,  36  and  6021.  A  creditor  having  a  claim 
O.  S.  454.  against  an  estate  should  assert  it; 

'Greer  v.  Ohio,  etc.,  2  O.  S.  574.  and  if  he  does  not  do  so,  it  is  not 

See  also  §§  6210,  6211  and  6212  of  the   duty  of  the   probate  court,  on 

the  statute  as  to   suits  on  the  ad-  the  final  settlement  of  the  account 

ministration  bond.  of  an  administrator,  to  proceed  for 

♦  Wanz  V.  Park  Hotel  Co.,  1  0.  C.  the  payment  of  it.     Cox  v.  John,  32 

C.  105.  O.  S.  532. 

'Estate    of   Wakefield,   Goebel    5; 
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§  501.  Lands  partitioned,  may  be  sold  to  pay  debt  after  final  set- 
tlement.— Where  all  the  debts  due  from  an  estate,  so  far  as  known 
and  recognized  by  the  administrator,  have  been  paid,  and  a  settle- 
ment of  the  estate  is  made  which  is  supposed  to  be  final,  and  the 
heirs  thereupon  partition  the  real  estate  among  themselves,  and  an 
action  is  afterwards  brouglit  against  the  administrator  on  a  liability 
contracted  by  the  intestate,  resulting  in  a  judgment,  the  real  estate 
may  then  be  sold  to  pay  such  judgment.'^ 

§  502.    Money  paid  out  by  administrator  or  executor  by  mistake. — 

Grave  questions  of  personal  responsibility  may  arise  in  connection 
with  the  performance  of  the  duties  of  an  executor  or  administrator 
where  there  is  doubt  as  to  the  exact  right  and  duty.  In  the  case  of  an 
administrator  where  there  is  no  will,  his  duties  are  found  in  plain 
provisions  of  statutes,  and  there  is  not  so  much  excuse  for  mistakes 
on  his  part ;  if  he  does  not  obey  the  mandates  of  the  statutes  it  would 
seem  clear  that  he  becomes  personally  responsible  for  any  mistake 
entailing  loss.  It  is  possible,  however,  that  he  might  mistake  his 
duties  in  law  and  pay  money  under  such  mistaken  impression. 

In  the  case  of  executors  or  administrators  with  will  annexed,  there 
is  greater  danger  in  some  cases  in  mistaking  the  legal  effect  of  the 
will,  -depending  as  it  may  upon  uncertain  and  doubtful  language. 
Adequate  provision  for  the  protection  and  guidance  of  the  officer  is 
made  by  law,  to  the  effect  that  any  executor,  administrator,  guardian 
or  other  trustee  may  maintain  a  civil  action  in  the  court  of  common 
pleas  asking  the  direction  or  judgment  of  the  court  in  any  matter 
respecting  the  trust,  estate,  or  property  to  be  administered,  and  the 
rights  of  the  parties  in  interest,  in  the  same  manner  as  was  formerly 
entertained  in  courts  of  chancery.® 

The  query  arises  whether  or  not  the  purpose  of  this  statute  was  to 
enlarge  upon  the  old  chancery  practice  in  such  cases  and  allow  an 
administrator  to  maintain  an  action  for  direction  where  there  is  no 
will.  Upson  V.  Noble®  was  an  action  to  determine  between  conflicting 
claimants,  the  rightful  distribution  of  the  assets,  where  there  was  no 
will  or  trust.  With  reference  to  actions  brought  under  this  provision 
for  a  construction  of  a  will,  the  rule  is  well  settled  that,  "where  no 
trust  is  involved,  and  no  advice  or  guidance  to  an  executor  or  other 
trustee  is  required,  parties  claiming  under  or  against  a  will  can  not 

'  Paran  v.  Robinson,  17  O.  S.  243.        » 35  O.  S.  655. 
'R.  S.,  §  6202. 
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maintain  an  action  for  the  mere  purpose  of  obtaining  the  court's  opin- 
ion as  to  its  meaning  or  legal  effect.^"  Prudent  and  cautious  officers, 
therefore,  should  resort  to  this  method  of  determining  their  rights, 
and  hence  are  in  no  position  to  complain  of  mistakes  if  the}'  have  thus 
failed  so  to  do.  Our  supreme  court  has  hold  that  "]\I-oney,  volun- 
tarily paid  by  an  executor  upon  distribution  to  one  not  entitled  to 
receive  the  same,  under  a  mistake  of  his  rights  and  duties  as  ex- 
ecutor, there  being  no  mistake  of  fact,  can  not  be  recovered  back/' 
But  if  an  executor  fails  to  ask  the  judgment  of  the^ court  in  such 
case,  and,  relying  on  his  own  judgment,  and  acting  under  a  mistake 
of  his  rights  and  duties  as  executor,  voluntarily  pays  out  money  in 
his  hands  on  distribution  to  one  not  entitled  to  the  same,  he  can  not 
recover  it."  Eelief  may  lx>  had  in  equity  against  a  mistake  in  the 
legal  effect  of  an  instrument,^-  but  that  is  an  entirely  different  ques- 
tion from  an  action  at  law  to  recover  money  paid  under  mistake  of 
law,  the  rule  being  well  settled  that  this  can  not  be  done.^^ 

§  503.  Executor  or  administrator  not  liable  when  whole  estate 
paid  out. — If  an  executor  or  administrator  has  paid  away,  in  manner 
aforesaid,  the  whole  of  the  estate  and  effects  of  the  deceased  before 
notice  of  the  demand  of  any  other  creditor,  he  will  not  be  required, 
in  consequence  of  such  new  demand,  to  represent  the  estate  insolvent, 
but  may  plead  that  fact;  and,  upon  proving  such  payments,  he  will 
be  entitled  to  be  discharged  therefrom.^* 

§  504.  When  so  much  of  estate  paid  out  as  not  to  pay  all  of  new 
claims,  the  same  paid,  how. — If  any  executor  or  administrator  has 
paid  away,  in  the  manner  as  provided  by  law  he  may,  so  much  of  the 
estate  and  effects  of  the  deceased  that  the  remainder  will  be  insuffi- 
cient to  satisfy  any  demand  of  which  he  afterward  have  notice,  he 
will  be  liable  to  pay,  on  such  last-mentioned  demand,  only  so  much 
as  may  remain  in  his  hands ;  and  if  there  be  two  or  more  such  demands 
exhibited  which  together  exceed  the  amount  of  the  assets  remaining 
in  his  hands,  he  may  represent  the  estate  insolvent,  and  shall  divide 
and  pay  over  what  remains  in  his  hands  to  and  among  such  creditors 
as  shall  prove  their  dol)ts,  under  ihe  commission  of  insolvency,  pur- 

"Corry  V.  Flemming,  29  O.  S.  147;  O.   222;    Clayton  v.   Freet,   10  0.  S. 

Collins  v.  Collins.  19  O.  S.  468.  54r). 

■•  Phillips  V.  McConica,  59  O.  S.  1.  "Keener  Quasi  Cent,  p.  85. 

-  McNaughten    v.     Partridge,     11  "  R.  S.,  §  CllO. 
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suant  to  such  order  as  the  court  may  make  in  that  behalf;  but  the 
creditors  of  the  deceased,  who  shall  have  been  previously  paid  by  the 
executor  or  administrator  aforesaid,  shall  not  be  liable  to  refund  any 
part  of  the  amount  so  received  by  thcm.^^ 

§  505.  If  assets  are  extinguished  in  paying  preferred  claims,  ex- 
ecutor or  administrator  not  liable  for  subsequent  claims. — If  it  ap- 
pear upon  a  settlement  of  the  administration  account  in  court  that 
the  whole  of  the  estate  and  effects  which  have  come  to  the  hands  of 
the  executor  or  administrator  have  been  exhausted  in  paying  the 
charges  of  administration,  the  allowance  to  the  widow  and  children 
of  the  deceased  and  the  charges  of  his  last  sickness  and  funeral,  and 
any  other  debts  or  claims  entitled  by  law  to  a  preference  after  the 
common  creditors  of  the  deceased,  such  settlement  will  be  a  sufficient 
bar  to  any  action  brought  against  the  executor  or  administrator  by 
any  creditor  who  is  not  entitled  to  such  preference ;  and  the  executor 
or  administrator  may  plead  and  give  the  same  in  evidence,  although 
the  estate  may  not  have  been  represented  insolvent.^" 

§  506.    Limitation  of  action  by  creditor — Two-year  proviso. — No 

executor  or  administrator,  after  having  given  notice  of  his  appoint- 
ment, as  provided  in  this  chapter,  will  be  held  to  answer  to  the  suit 
of  any  creditor  of  the  deceased,  unless  it  be  commenced  within  two 
years  from  the  time  of  his  giving  bond,  as  aforesaid,  excepting  in 
cases  hereinafter  mentioned:  Provided,  hoivever.  That  any  creditor 
whose  cause  of  action  shall  accrue  or  shall  have  accrued  after  the 
expiration  of  two  years  from  the  time  the  executor  or  administrator 
of  such  estate  shall  give,  or  shall  have  given  bond  according  to  law, 
and  before  such  estate  is  fully  administered,  may  commence  and 
prosecute  such  action  at  any  time  within  one  year  after  the  accruing 
of  such  cause  of  action,  and  before  such  estate  shall  have  been  fully 
administered;  and  no  cause  of  action  against  any  executor  or  admin- 
istrator will  be  adjudged  barred,  by  lapse  of  time,  until  the  expira- 
tion of  one  year  from  the  time  of  the  accruing  thereof.^" 

'°R.  S.,  §  6111.  of  debts,  is  not  the  commencement 

"  R.  S.,  §  6112.  of  an  action  within  the  purview  of 

"  R.  S.,  §  6113,  as  amended  in  93  the  statute  limiting  the  time  within 

0.  L.  91.     Pleading  a  lien  by  the  which   actions   may  be   commenced 

judgment    creditor     in     an     action  against  the  executors  and  adminis- 

brought  by  the  personal  representa-  trators.    Ambrose  v.  Byrne,  61  O.  S. 

tive  to  sell  the  land  for  the  payment  146. 
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^  507.  Same  continued — Person  under  disability  not  saved  from 
operation. — Tlie  foiogoing  seilion  of  ihe  tstatute  (G113)  is  a  copy 
of  the  ^Massachusetts  statute  on  this  subject,  and  the  term  creditor 
is  used  in  its  generic  sense,  meaning  all  persons  who  have  a  right  of 
action  against  the  decedent.  The  limitation  involved  in  the  statute 
is  one  passed  upon  the  ground  of  public  policy,  and  was  intended  for 
the  promotion  of  the  speedy  settlement  of  estates.  This  Ijcing  the 
case,  the  fact  that  the  creditor  is  under  a  disability,  as,  for  instanco. 
infancy,  does  not  save  him  from  the  operation  of  the  bar  interposed  t 
the  statute.^® 

§  508.  Same  continued — When  statute  begins  to  run. — The  fore- 
going statute  limiting  the  time  within  which  any  creditor  may  in- 
stitute a  suit  against  an  administrator  or  executor,  which  is  now  two 
years,  begins  to  run  from  the  giving  of  bond  and  the  publication  of 
the  notice  of  appointment."  And  if  bond  of  an  executor  be  dis- 
pensed with  pursuant  to  a  will,  the  statute  tegins  to  run  from  tlie 
date  of  his  qualification  as  executor,  notice  having  been  duly  given." 
And  the  allowance  of  further  time  within  which  to  settle  the  estate 
has  no  effect  upon  the  running  of  the  statute.'^  The  act  of  giving 
the  notice  of  appointment  is  necessary  to  set  the  statute  running;  the 
actual  date  when  the  statute  begins  to  run  is  the  date  of  giving  the 
bond,  or  qualification,  when  none  is  given. ^-  If,  after  an  executor 
is  appointed,  the  will  is  declared  invalid,  and  an  administrator  is  ap- 
pointed, the  time  runs  from  the  appointment  of  the  executor.-'  But 
where  notice  has  not  been  given  within  the  required  time,  and  it  is 
necessary  under  the  statute  to  obtain  an  order  for  leave  to  give  it, 
the  statute  runs  from  the  date  of  the  order.-*  If  a  claim  is  allowed 
by  an  administrator  whose  successor  disallows  and  rejects  it,  the 
four  years'  limitation  will  run  only  from  the  time  of  its  rejection." 
The  fraudulent  acts  of  an  administrator  may  prevent  the  statute 
from  running  at  least  until  the  creditor  has  notice  of  the  fraud," 
and  he  can,  by  part  payment  of  a  claim,  or  by  an  acknowledgment 
of  an  existing  indebtedness,  take  a  claim  from  the  bar  of  the  statute.'^ 

'» Favorite  v.  Booher,  17  0.  S.  548.  ■"■  Delaplane  v.  Smith,  38  0.  S.  413. 

>'  Gilbert  v.  Little.  2  O.  S.  156.  "  R.  S..  §  6126. 

="  Jones   v.    Jones,    41   O.    S.    417;  "Stewart  v.  McLaughlin,  47  0.  S. 

Delaplane  v.  Smith,  38  0.  S.  413.  555. 

"Gilbert  v.  Little.  2  O.  S.  156.  "Bank  v.  Mclntire,  40  O.  S.  529. 

"Jones  v.  Jones,  41  O.  S.  417,  423.  "•  Niemcewicz    v.    Bartlett,    13    0. 


347  PAYMENT    or   DEBTS — ACTIONS    AND   EXECUTIONS.  §    509 

§  509.    Assets  received  after  two  years  liable  to  creditors,  when. — 

When  assets  come  to  the  hands  of  an  executor  or  administrator  after 
the  expiration  of  the  two  years  as  provided  in  the  last  section,  he 
must  account  for  and  apply  the  same  in  like  manner  as  if  they  had 
been  received  within  two  years;  and  he  will  be  liable  to  an  action, 
and  to  be  proceeded  against  on  account  of  such  assets,  by  or  for  the 
benefit  of  any  creditor,  in  like  manner  as  if  the  assets  had  been  re- 
ceived within  the  said  two  years:  Provided,  That  such  action  or 
proceeding  be  commenced  within  one  year  after  the  creditor  has 
notice  of  the  receipt  of  such  new  assets,  and  not  more  thnn  two  years 
after  the  same  be  actually  received.-^ 

Moneys  received  by  an  administrator  upon  a  sale  of  lands  to  pay 
debts,  and  moneys  received  by  an  administrator  from  the  guardian 
of  the  heirs  of  the  intestate,  made  under  an  arrangement  to  save  the 
lands  from  sale,  are  not  new  assets,  and  will  not  extend  the  four 
years'  limitation.^^ 

§  510.  Bar  of  statute  may  be  waived. — An  administrator  has  the 
right  to  waive  the  bar  of  the  statute.  This  is  so  because  the  bar  of 
the  section  (6113)  is  not  to  the  right,  but  to  the  remedy.^" 

§  511.  Statute  does  not  apply  to  devise  or  legacy. — Where  a  de- 
vise or  legacy  is  given  by  will  to  one  who  is  the  executor  of  the  will, 
which  devisee  or  legatee  is  charged  by  the  will  for  payment  of  cer- 
tain of  decedent's  debts,  and  an  action  is  brought  against  the  devisee 
or  legatee  for  the  payment  of  such  debts,  the  four-year  limitation 
of  the  statute  does  not  apply.^^ 

§  512.  Debts  not  due  may  be  paid,  how. — Debts  not  due  may  be 
paid  by  an  executor  or  administrator,  according  to  the  class  to  which 
they  may  belong,  after  discounting  the  legal  interest  upon  the  sum  for 
the  time  unexpired,  if  the  claim  does  not  bear  interest  before  ma- 
turity.32 

271.    As  to  whether  an  administra-  construing   the    statute    before   the 

tor  has  power  to  revive  a  debt  once  amendment  in  93  O.  L.  92. 
extinct,   by   limitation,   see   Drouill-         ^^  Joyce  v.  Hart,  27  W.  L.  B.  144 

iard  v.  Wilson,  10  W.  L.  J.  385.  (Hamilton  county  common  pleas). 

''R.  S.,  §  6114,  as  amended  in  93        ^Fuller  v.  McEwen,  17  O.  S.  288, 

0.  L.  92.  construing   the    statute    before    the 

"  Favorite  v.  Booher,  17  O.  S.  548,  amendment  in  92  O.  L.  93. 

"R.  S.,  §  6104. 
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^  513.  Claim  not  due  in  two  years  may  te  presented  to  court — Al- 
lowance and  satisfaction  of  claim. — Any  creditor  whose  right  of 
action  does  not  accrue  within  the  said  two  years  after  the  date  of  th' 
administration  bond  may  present  his  claim  to  the  court  from  which 
the  letters  issue,  at  any  time  before  the  estate  is  fully  administered; 
and  if,  on  examination  thereof,  it  appears  to  the  court  that  the  same 
is  justly  due  from  the  estate,  it  may,  by  the  consent  of  the  creditor 
and  executor  or  administrator,  order  the  same  to  be  discharged,  in 
like  manner  as  if  due,  after  discounting  interest;  or,  the  court  may 
order  the  executor  or  administrator  to  retain  in  his  hands  sufficient 
to  satisfy  the  same;  or,  if  any  of  the  heirs  of  the  deceased,  or  de- 
visees, or  others  interested  in  the  estate,  shall  offer  to  give  bond  for 
alleged  creditor,  with  sufficient  surety  or  sureties,  for  the  pa}Tnent 
of  the  demand,  in  case  the  same  be  proved  to  be  due  from  the  estate, 
the  court  may,  if  it  thinks  fit,  order  such  bond  to  be  taken,  instead 
of  ordering  the  claim  to  l)e  discharged  as  aforesaid,  or  requiring  the 
executor  or  administrator  to  retain  assets  as  aforesaid.*' 

^  514.  Allowance  of  court  not  conclusive,  and  if  there  disputed, 
must  be  paid,  when. — The  decision  of  the  court  thereon  will  not  be 
conclusive  against  the  executor  or  administrator,  or  other  persons  in- 
terested, to  oppose  the  allowance  thereof,  and  they  can  not  be  com- 
pelled to  pay  the  same,  if  disputed  by  them,  unless  it  shall  be  proved 
to  be  due,  in  an  action  to  be  commenced  by  the  claimant,  within  six 
months  after  the  same  shall  become  payable.'* 

§  515.  Action  brought  against  whom. — The  action  for  this  pur- 
pose must  be  brought  against  the  executor  or  administrator,  in  case 
he  shall  have  been  required  to  retain  assets  therefor,  or  ordered  to 
pay  the  same ;  but  if  the  heirs  or  others  interested  in  the  estate  shall 
have  given  bond,  as  before  provided,  the  action  must  be  brought  on 
the  bond.'' 

§  516.  Pleadings  if  suit  brought  on  bond. — If  the  action  be 
brought  on  the  bond,  the  plaintiff  will  be  required  to  set  out  his  de- 
mand as  in  an  action  against  the  executor  or  administrator,  allegin? 
the  liability  of  the  defendant,  by  reason  of  the  bond,  and  the  d' 

"  R.  S..  §  6115,  as  amended  in  93         ■'■'  R.  S.,  §  6116. 
O.  L.  92.  ''R.  S.,  §  6117. 
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fendants  may  plead  any  defense  that  would  be  available  to  the  ex- 
ecutor or  administrator.^*' 

§  517.  Statute  not  construed  against  action  by  heir,  devisee, 
etc. — Nothing  herein  contained  can  be  so  construed  as  to  prevent  or 
bar  the  action  or  suit  of  any  creditor  against  the  heirs,  next  of  kin, 
devisees  or  legatees  of  the  deceased,  as  hereinafter  provided.^^ 

§  518.  Limitation  of  actions  against  administrators  de  bonis 
non. — When  any  executor  or  administrator  dies,  resigns  or  is  removed, 
or  his  letters  have  been  revoked,  or  his  powers  have  ceased,  without 
having  fully  administered  the  goods  and  estate  of  the  deceased,  and 
a  new  administrator  of  the  same  estate  has  been  appointed,  the  time 
allowed  to  the  creditors  of  the  deceased  for  bringing  their  actions 
will  be  enlarged  as  follows,  to  wit:  To  so  much  of  the  two  years 
provided  for  the  limitation  of  the  said  action  as  shall  have  expired 
while  the  former  executor  or  administrator  continued  in  office  shall 
be  added  so  much  time  after  the  appointment  of  the  new  administra- 
tor as  will  make  three  years  in  the  whole;  and  a  new  administrator 
shall  not  be  held  to  answer  to  the  suit  of  any  creditor,  commenced 
after  the  expiration  of  the  said  three  years,  excepting  as  is  provided  in 
the  following  sections. ^^ 

§  519.    Two-year  limitation  as  to  administrators  de  bonis  non. — 

Every  such  new  administrator  will,  in  all  cases,  be  liable  to  the  ac- 
tions of  the  creditors  for  the  space  of  two  years  after  he  shall  have 
given  bond  for  the  discharge  of  his  trust,  although  the  whole  time 
allowed  to  the  creditors  should  be  thereby  extended  beyond  the  said 
three  years.^^ 

§  520.  Same  continued — Liable  for  actions  for  two  years. — If  the 
former  executor  or  administrator  has  not  given  notice  of  his  appoint- 
ment in  the  manner  before  prescribed  in  this  chapter,  the  new  ad- 
ministrator will  be  liable  to  the  actions  of  the  creditors  for  the  space 
of  two  years  from  the  date  of  the  bond  given  by  such  new  admin- 
istrator.*" 


''R.  S.,  §  6118. 

"R.  S.,  §  6119. 

"^R.  S.,  §  6120,  as  amended  in  93 
.  L.  92. 


^''R.  S.,  §  6121,  as  amended  in  93 
O.  L.  92. 

'°R.  S.,  §  6122,  as  amended  in  93 
O.  L.  92. 
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§  521.  Notice  required  in  appointment  of  administrator  de  bonis 
non. — The  new  administrator  must  give  notice  of  his  appointmeui 
in  the  same  manner  as  is  hereinbefore  prescribed  with  respect  to  an 
original  administrator ;  and  if  he  fail  so  to  do,  he  can  have  no  benefit 
of  the  limitations  herein  provided.''^ 

§  522.  Claims  previously  barred  remain  barred. — Nothing  in  the 
four  preceding  sections  is  to  be  so  construed  as  to  revive  a  claim 
barred  under  this  or  any  other  act  during  the  continuance  in  office 
of  the  original  executor  or  administrator,  or  of  any  former  adminis- 
trator de  bonis  non.*- 

§  523.  To  be  further  liable  if  new  assets  received. — When  assets 
come  to  the  hands  of  such  new  administrator,  after  any  of  the  periods 
above  limited  for  the  commencement  of  suits  against  him,  he  will 
be  required  to  account  for  the  same;  and  he  will  be  liable  to  suits 
and  proceedings  on  account  of  such  new  assets,  in  like  manner  as  is 
provided  in  this  chapter  with  respect  to  any  original  administrator," 

v^  524.  Cases  where  notice  of  appointment  is  not  given  within  the 
proper  time,  or  evidence  not  perpetuated. — If  notice  is  not  given  of 
the  appointment  of  any  executor  or  of  any  original  administrator, 
or  administrator  de  ho7iis  non,  within  the  three  months  hereinbefore 
prescribed  for  that  purpose,  or  the  evidence  thereof  fail  to  be  per- 
petuated as  hereinbefore  provided,  and  can  not  be  made,  the  court 
ma}',  on  the  petition  of  the  executor  or  administrator,  order  and  allow 
such  notice  to  be  given  at  any  time  afterward,  in  which  case  the  said 
four  years  (two  years  as  statute  now  is,  section  6113),  and  other 
periods  of  time,  which  are  hereinbefore  limited  for  the  commence- 
ment of  actions  against  executors  and  administrators,  and  for  other 
purposes,  and  which  begin  to  run  as  before  directed,  from  the  date 
of  the  administration  bond,  will  begin  to  run  respectively  from  the 
time  such  order  of  court  is  made,  if  notice  be  published  according 
thereto.** 

^  525.  Liability  for  damage  caused  by  omission  of  the  notice  to 
continue. — No  order  of  court,  made  by  virtue  of  the  preceding  section. 

"R.  S.,  §  6123.  "R.  S.,  §6126.    This  statute  should 

"R.  S.,  §  6124.  have  been  amended   to  conform  to 

"R.  S.,  §  6125.  §  C113. 
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will  exempt  the  executor  or  administrator,  or  their  respective  sureties, 
from  their  liability  for  any  damages  for  which  they  would  have  been 
otherwise  liable,  by  reason  of  the  omission  to  give  notice  within  the 
said  three  months.'*^ 

§  526.  Legatee  demanding  payment  may  be  required  to  give 
})ond. — When  any  executor  or  administrator  is,  within  two  years  after 
liaving  given  bond  for  the  discharge  of  his  trust,  required,  by  any 
legatee  or  next  of  kin,  to  make  payment  in  whole  or  in  part  of  his 
legacy  or  distributive  share,  the  court  may,  if  it  thinks  fit,  require 
that  the  legatee  or  next  of  kin  first  give  bond  to  the  executor  or  ad- 
ministrator, with  surety  or  sureties  to  be  approved  by  the  court,  with 
condition  to  refund  the  amount  so  to  be  paid,  or  as  much  thereof  as 
may  be  necessary,  to  satisfy  any  demands  that  may  be  afterward  re- 
covered against  the  estates  of  the  deceased  and  to  indemnify  the  ex- 
ecutor or  administrator  against  all  loss  and  damage  on  account  of 
such  payment.*" 

§  527.  Execution  may  issue  against  executor  or  administrator, 
how  and  when. — No  execution  will  be  permitted  to  issue  upon  a 
judgment  against  an  executor  or  administrator,  unless  upon  the  order 
of  the  court  which  appointed  him,  or  unless  the  eighteen  months  al- 
lowed by  law,  or  the  further  time  allowed  by  the  court  for  the  col- 
lection of  the  assets  of  the  estate,  have  expired;  and  if  an  account 
has  been  rendered,  and  settled  by  the  court,  execution  may  issue  only 
for  the  sum  that  shall  have  appeared,  on  the  settlement  of  such  ac- 
count, to  have  been  a  just  proportion  of  the  assets  applicable  to  the 
judgment.^'^ 

§  528.  Costs  of  suit  on  claims  against  the  estate  taxed  against 
whom. — In  suits  for  the  recovery  of  money  only,  or  of  specific  per- 
sonal property  against  the  estate,  in  which  no  provision  is  made  here- 
in in  relation  to  costs,  no  costs  shall  be  recovered  against  the  executor 
or  administrator,  to  be  levied  of  his  property  or  of  the  property  of  the 
deceased,  unless  it  appear  that  the  demand  on  which  the  action  was 
founded  was  presented  within  one  year  after  his  giving  bond  for  the 
discharge  of  his  trust,  that  its  payment  was  unreasonably  resisted  or 

"R.  S.,  §  6127.  ''R-  S.,  §  6105. 

'"R.  S.,  §  6128,  as  amended  ia  93 
0.  L.  93. 
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neglected,  or  that  the  defendant  refused  to  refer  the  same,  pursuant 
to  the  statute  providing  for  the  same,  in  which  case  the  court  may 
direct  such  costs  to  be  levied  of  the  property  of  the  defendant,  or  of 
the  deceased,  as  may  be  just,  having  reference  to  the  facts  that  ap- 
peared on  the  trial. •'^ 

^  529.  Execution  against  executors  and  administrators — Sugges- 
tion of  wsiste — Trial  and  judgment  thereon. — All  executions  against 
executors  and  administrators  for  debts  due  from  the  deceased  must, 
except  in  the  cases  otherwise  provided  for  by  statute,  run  against 
the  goods  and  estate  of  deceased  in  their  hands;  and  when  any  ex- 
ecution against  any  executor  or  administrator,  for  a  debt  due  from 
the  estate  of  the  deceased,  is  returned  unsatisfied,  the  creditor  may 
bring  an  action,  upon  a  suggestion  of  waste,  against  the  executor  or 
administrator,  and  if  the  defendant  do  not  show  to  the  contrary,  he 
will  be  deemed  guilty  of  waste,  and  will  be  personally  liable  for  the 
amount  of  such  waste,  when  it  can  be  ascertained ;  and  if  the  amount 
of  such  waste  can  not  be  ascertained,  the  executor  or  administrator 
will  be  liable  for  the  amount  due  on  the  original  judgment,  with  in- 
terest thereon,  from  the  time  when  it  was  rendered,  and  judgment 
and  execution  must  be  awarded  accordingly  as  for  his  own  debt.*" 

§  530.  Debts  to  be  paid  by  executor  or  administrator,  in  what 
order. — Every  executor  or  administrator  must  proceed  with  dili- 
gence to  pay  the  debts  of  the  deceased,  and  must  apply  the  assets  to 
the  payment  of  the  debts  in  the  following  order: 

(a)  The  funeral  expenses,  those  of  the  last  sickness,  and  the  ex- 
penses of  administration. 

(b)  The  allowance  made  to  the  widow  and  children  for  their  sup- 
port for  twelve  months. 

(c)  Debts  entitled  to  a  preference  under  the  law  of  the  United 
States. 

(d)  Public  rates  and  taxes  and  sums  due  the  state  for  duties  on 
sales  at  auction. 

(e)  To  every  person  who  has  performed  manual  labor  in  the  serv- 
ice of  the  deceased  during  his  life-time,  out  of  any  funds  that  shall 
come  into  his  hands  as  such  administrator  or  executor,  before  the 
payment  of  the  general  creditors,  the  full  amount  of  the  wages  due 

"R.  S.,  §  6106.  "R-  S.,  §  6107.     See    Thomas    v 

Chamberlain,  39  O.  S.  120. 
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such  person  for  such  labor  performed  within  twelve  months  preced- 
ing the  death  of  the  party  for  whom  such  labor  was  performed,  not 
exceeding  one  hundred  and  fifty  dollars. 

(/)  Debts  due  to  all  other  persons. 

And  if  there  be  not  enough,  after  paying  any  one  of  said  classes, 
to  pay  all  the  debts  of  the  next  of  the  other  classes,  all  the  creditors 
of  the  latter  class  must  be  paid  ratably  in  proportion  to  their  re- 
spective debts;  and  no  payment  can  be  made  to  creditors  of  any  one 
class  until  all  those  of  a  preceding  class  or  classes,  of  whose  claims 
the  executor  or  administrator  shall  have  had  notice,  can  be  fully 
paid.^° 

§  531.  Same  contimied — Not  to  affect  prior  liens. — Nothing  in  the 
preceding  section  will  be  permitted  to  affect  or  impair  any  lien,  legal 
or  equitable,  which  any  creditor  or  other  person  may  have  on  the 
personal  estate  of  the  deceased  in  his  life-time.^^ 

§  532.  Same  continued — Funeral  expenses  and  expenses  of  last 
sickness. — The  law  requires  the  payment  of  the  funeral  expenses,  the 
expenses  of  the  last  sickness  and  of  the  administration  of  the  estate 
to  be  paid  by  the  personal  representatives,  and  makes  them  preferred 
claims.  It  is  quite  difficult  sometimes  to  determine  just  what  are 
claims  properly  included  in  these  three  items.  There  seems  to  have 
been  no  determination  in  this  state  as  to  what  may  be  properly  in- 
cluded within  the  terms,  "funeral  expenses"  and  "the  expenses  of  the 
last  sickness."  It  has  been  said  that  carriage  hire  in  towns  and  cities 
for  the  conveyance  of  family  and  friends  to  the  place  of  interment, 
the  expense  of  communicating  intelligence  of  the  death  of  the  de- 
ceased to  his  family,  the  expense  incident  to  the  transportation  of 
the  body  of  a  person  dying  away  from  home  to  the  place  of  his 
home,  and  mourning  apparel  for  widow  and  children,  are  within  the 
term  "funeral  expenses."^^ 

A  distinction  is  properly  made  in  respect  of  what  will  constitute 
funeral  expenses  in  estates  that  are  solvent  and  in  estates  that  are 

"R.  S.,  §  6090.  Bradf.  248;    Sullivan  v.  Horner,  41 

"R.  S.,  §  6091.  N.    J.    Eq.    299;    Wood's    Estate,    1 

"2   Woerner  Am.   Law  of  Adm.,  Ashm.  314;   Allen  v.  Allen,  3  Dem. 

§  358,  citing  Donald  v.  McWhorter,  524. 

44  Miss.   124;    Hasler  v.   Hasler,   1 
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insolvent.  More  latitude  is  permitted  in  favor  of  allowing  questions 
of  this  kind  when  the  estate  is  solvent  than  when  it  is  insolvent.  But 
in  all  cases  the  funeral  expenses,  before  payment  thereof  by  an  ex- 
ecutor or  administrator,  should  be  restricted  to  such  expenses  as  are 
required  and  necessary  to  bury  the  deceased  in  a  manner  suitable  to 
persons  of  like  rank  and  means  in  the  society  in  which  he  mingled 
when  alive."  A  testator  has  not  the  power  in  the  will  to  limit  his 
executor,  by  provision  therein,  in  the  performance  of  his  duty  to  give 
a  decent  burial,  even  though  the  provision  in  the  will  be  inadequate 
for  that  purpose."  Although  a  husband  has  a  separate  estate,  yet 
the  executor  of  his  wife's  estate  may  properly  allow  and  pay,  under 
the  statute,  the  funeral  expenses  of  the  wife." 

Owing  to  the  fact  that  the  decedent's  last  sickness  may  have  run 
through  an  illness  uninterrupted  for  a  long  term  of  years,  or  may 
have  been  of  short  duration,  it  is  diflficult  sometimes  to  determine 
what  is  meant  by  the  term  ''last  sickness."  Some  of  the  decisions  in 
other  states  holding  that  the  term  means  "in  extremis/'  and  not  a 
lingering  illness,  and  in  others,  the  sickness  of  his  death,  no  matter 
how  lingering.'^* 

§  533.  Same  continued — Costs  of  administration. — In  the  costs  of 
administration  may  be  included  court  costs,  connected  with  the  ap- 
pointment, appraiser's  fees  for  both  real  and  personal  property,  costs 

'»2  Woerner  Am.  Law  of  Adm.,  must  all  be  considered.  But  large 
§  59.  "Impossible  as  it  is  to  lay  expenditures  for  burial,  dispropor- 
down  a  precise  rule  to  be  followed  tionate  to  the  assets  of  an  estate, 
in  respect  of  the  funeral  expenses  should  not  be  encouraged.  If 
allowable  in  insolvent  estates,  even  greater  economy  were  insisted  upon 
greater  latitude  is  necessary  where  in  small  as  well  as  in  great  estates, 
there  are  sufficient  assets  to  pay  the  many  a  widow  and  heir  struggling 
debts.  The  circumstances  determin-  under  the  privations  of  bitter  por- 
ing what  is  reasonable  in  such  cases  erty  would  have  reason  to  be  thank- 
are  numerous,  and  the  degree  of  ful  for  being  prevented  from  wast- 
importance  attached  to  each  is  in-  ing  a  substantial  part  of  their 
capable  of  exact  measurement,  im-  means  upon  the  fruitless  pomp  and 
pressing  itself  more  or  less  strongly  ceremony  of  an  extravagantly  costly 
on  different  minds.  Public  opinion  funeral."  Woerner  Am.  Law  of 
and  general  expectation  fashion  the  Adm.,  §  360. 
feelings  of  friends  and  neighbors;  "In  re  Galland,  92  Cal.  293. 
the  age,  standing,  property,  and  the  »  McClellan  v.  Filson,  44  0.  S.  184. 
habits  of  life  of  the  decedent,  as  "See  Reese's  Estate,  2  Pearson 
well  as  the  standing  and  rank  in  482;  Huse  v.  Brown,  8  Me.  167. 
society    of    the    surviving    family. 


355  PAYMENT   OP   DEBTS — ACTIONS   AND   EXECUTIONS.  §    534 

connected  with  the  court  dockets,  indexes,  records,  all  costs  in  sale 
of  real  estate  for  payment  of  debts,  auctioneer  and  clerk  fees  in  all 
sales,  printer's  charges  for  publishing  sales  and  notice  of  appoint- 
ment, necessary  attorney  fees  and  the  commissions  and  fees  due  the 
executor  or  administrator.  It  must  not  be  understood  that  these  are 
the  only  costs  that  will  be  preferred  under  the  statute  now  consid- 
ered. There  may  be  costs  connected  with  the  preservation  of  the 
estate,  such  as  traveling  expenses  incident  to  its  management,  and 
other  expenses  connected  with  the  proper  care  of  it.  In  all  cases, 
however,  an  executor  or  administrator,  before  expending  any  of  the 
estate's  money  in  any  way,  should  be  sure  to  satisfy  himself  that  he 
can,  under  the  law,  charge  the  estate  for  it ;  otherwise  he  may  be  per- 
sonally liable  therefor. 

§  534.  Same  continued — Widow's  allowance,  claims  entitled  to 
preference  under  TJ.  S.  laws,  and  public  rates  and  taxes. — As  the  sub- 
ject of  the  allowance  to  the  widow  is  discussed  elsewhere,  it  will  be 
sufficient  here  to  say  that  the  matter  is  controlled  by  section  60-iO 
of  the  statute.^^  As  to  debts  entitled  to  a  preference  under  laws  of 
the  United  States,  attention  is  called  to  sections  3466  and  3477, 
Revised  Statutes  of  the  United  States.  The  lands  of  a  decedent, 
upon  his  death  intestate,  descend  to  the  heir,  and  are  charged  for  the 
payment  of  his  debts,  and  it  is  the  duty  of  the  heirs  to  pay  all  taxes 
charged  against  the  estate  after  decedent's  death.^*  Tax  assess- 
ments on  the  second  Monday  in  July  are  so  far  complete  that  when  a 
testator  dies  on  July  12,  the  same  will  be  properly  charged  against 
his  estate.^® 

§  535.  Same  continued — Creditor  can  get  no  preference  except 
as  provided  by  this  statute. — A  creditor,  after  the  death  of  decedent, 
can  not  by  superior  diligence  acquire  a  judgment  lien  or  execution 

"  See  Sale  of  Real  Estate  to  Pay  405.    But  see  State  v.  Matthews,  10 

Debts.  O.  S.  431.     As  to  collateral  inheri- 

"' Piatt  V.  St.  Clair,  6  O.  227.     If  tance   tax,   see   Whitaker's   Probate 

there   is    more   than    one    adminis-  Code,  p.  522.     See,  also,  provisions 

trator  of  an  estate,  living  in  differ-  as  to  taxes,  R.  S.,  §§  2734,  2845,  2847, 

ent  counties  of  the  state,  it  is  made  2849,  2851,  2735. 

the  duty  of  the  administrator  who  °^  Loomis  v.  Van  Phul   (unreport- 

has  possession   and   control  of  the  ed),  cited  by  the  court  in  Morrison 

property  to  list  the  same  where  he  v.  Bruce,  1  O.  Dec.  190.     (Hamilton 

resides.    Brown  v.  Noble,  42  O.  S.  county  common  pleas.) 


§    535  OHIO    PROBATE    LAW    AND   PRACTICE,  356 

lien  that  will  give  him  a  preference  other  than  as  provided  by  the 
statute  under  consideration.  Upon  the  death  of  the  decedent,  all 
of  his  estate,  real  and  personal,  stands  for  the  payment  of  all  of  his 
creditors  alike.""  If  a  lien  is  not  perfected  before  decedent's  death, 
a  creditor  can  be  preferred  only  by  coming  within  the  preferences 
made  by  the  statute.  Where  a  judgment  is  secured  before  death,  and 
a  levy  is  made  thereafter  on  real  estate,  and  a  sale  is  made  of  the  real 
estate,  a  purchaser  will  not  get  title  thereto.®^ 

"McDonald  v.  Aten,  1  0.  S.  293;         "  Cartney  v.  Reed,  5  O.  221;  Mas- 
Grosvenor  v.  Austin,  6  O.  104.  sie  v.  Long,  2  O.  287. 
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PROCEEDINGS  BY   CREDITORS  AGAINST  HEIRS^  DEVISEES^   NEXT  OF   KIN^ 

and  widow  as  next  of  kin. 

Section  Section 

536.  The    estate    of    deceased    per-     539.     Creditor  may  proceed  against 

sons  in  the  hands  of  heirs  the  liability  of  two  or  more 

and  devisees  liable  for  cer-  in  one  action. 

tain  debts,  when.  540.     Rule  when  any  heir  or  devi- 

537.  Heirs    and    devisees,    etc.,    to  see,  etc.,  is  insolvent. 

contribute  to  pay  claims  aft-  541.     Amendment  allowed,  when, 

er  the  settlement  of  estate,  542.     Heirs,  devisees,  etc.,  liable  to 
when  and  how.  contribution    among    them- 

538.  Estate    of   any   heir,    devisee,  selves,  when. 

etc.,  liable  after  his  death, 
when. 

§  536.  The  estate  of  deceased  persons  in  the  hands  of  heirs  and  de- 
visees liable  for  certain  debts,  when. — After  the  settlement  of  any 
estate  by  an  executor  or  administrator,  and  after  the  expiration  of  the 
time  limited  for  the  commencement  of  actions  against  him  by  credit- 
ors of  the  deceased,  the  heirs,  next  of  kin,  widow  as  next  of  kin, 
devisees  and  legatees  of  the  deceased,  are  liable  by  action  in  the  com- 
mon pleas  or  superior  court,  in  the  manner  provided  in  the  follow- 
ing sections  of  this  chapter  for  all  debts  which  could  not  have  been 
sued  for  against  the  executor  or  administrator,  and  for  which  pro- 
vision shall  not  have  been  made  as  otherwise  provided  by  statute.^ 

In  actions  of  the  kind  provided  for  by  this  statute,  the  heirs  or  de- 
visees will  be  permitted  to  make  the  same  defenses  as  in  an  action 
against  their  personal  representatives.^     The  existence  of  the  record 

^R.-S.,    §    6217.     Where    land    is  wife  devises  the  same,  her  devisee 

bequeathed    by    a    husband    to    his  takes  the  estate   disincumbered   by 

wife,  to  use  during  life-time,  with  her  debts.     Jones  v.  Shields,  14  O. 

power  to   devise   the   same   on   her  359. 

death  to  whom  she  pleases,  and  the  ^  Camp  v.  Bostwick,  20  O.  S.  337. 

(357) 
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of  a  judgment  against  an  administrator,  and  a  return  of  no  goods  by 
the  sheriff,  upon  an  execution  issued  upon  this  judgment,  will  not 
be  sufficient  evidence  of  no  assets  to  warrant  an  action  against  an 
heir  who  holds  real  estate  of  the  deceased,  to  subject  the  same  for 
the  payment  of  debts  by  decedent.'  It  has  been  said  that  the  "cred- 
itor may  not,  simply  because  assets  have  come  into  the  hands  of  an 
heir  or  devisee  of  his  debtor,  sue  such  heir  or  devisee  for  the  amount 
of  his  claim.  He  has  no  better  right  of  action  against  such  person 
than  he  would  have  against  a  stranger  who  had  received  such  assets, 
and  it  will  not  l)e  contended  that  the  latter  will  he  liable  in  such  a 
suit.  The  only  cases  in  which  heirs  are  liable  at  the  suit  of  a  cred- 
itor are  those  provided  by  statute  (6217  and  6218),  and  in  those 
cases  administration  is  contemplated  as  a  condition  precedent  to  th'- 
right  to  sue  the  heir  or  legatee.  The  heir's  liability  does  not  aris.' 
until  after  the  settlement  of  the  estate  by  the  executor  or  adminis- 
trator. Where  there  has  been  no  such  settlement,  no  right  of  action 
exists  against  the  heir  or  legatee.^'* 

^  537.  Heirs  and  devisees,  etc.,  to  contribute  to  pay  claims  after 
the  settlement  of  estate,  when  and  how. — Any  such  creditor  wlio:-i 
right  of  action  first  accrues  after  the  expiration  of  the  time  of  such 
limitation,  and  whose  claim  has  not  been  presented  to  the  court,  or. 
if  presented,  has  not  been  allowed,  as  provided  by  statute,  may  re- 
cover the  same  against  the  heirs,  widow  as  next  of  kin,  and  the  next 
of  kin  of  the  deceased,  and  the  devisees  and  legatees  under  his  will, 
each  one  of  whom  will  be  liable  to  the  creditor  to  an  amount  not  ex- 
ceeding the  value,  whether  of  real  or  personal  estate,  that  he  or  she 
shall  have  received  under  the  will,  or  by  the  distribution  of  the 
estate  of  the  deceased:  Provided^  That  if,  by  the  will  of  the  de- 
ceased, any  part  of  his  estate,  or  any  one  or  more  of  the  devisees  or 
legatees,  shall  ])e  made  exclusively  liable  for  the  debt,  in  exonera- 
tion of  the  residue  of  the  estate,  or  of  the  other  devisees  or  legatees. 
the  provisions  of  the  will  must  be  complied  with  in  that  respect, 
and  the  persons  and  estate  so  exempt  by  the  will  will  be  liable  for 
only  60  much  of  the  debt,  if  any,  as  can  not  be  recovered  from  those 
first  chargeable  therewith :  And  provided,  further.  No  such  suit  can 
be  maintained  unless  it  be  commenced  within  one  year  next  after  the 
time  when  the  right  of  action  first  accrues,  except  the  person  en- 

» Jones  v.  Shields,  14  O.  359.  ♦  Arbaugh   v.   Millett,   5   O.   C.  C. 

295. 
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titled  to  bring  any  action  mentioned  in  this  section  be,  at  the  time 
the  cause  of  action  accrued,  within  the  age  of  twenty-one  years  if  a 
male,  and  eighteen  years  if  a  female,  a  married  woman,  insane,  or 
imprisoned;  every  such  person  may  bring  such  suit  within  one  year 
after  such  disability  is  removed.^ 

§  538.  Estate  of  any  heir,  devisee,  etc.,  liable  after  his  death, 
when. — If  any  of  the  heirs,  next  of  kin,  widow,  devisees,  or  legatees, 
die  without  having  paid  his  or  her  just  proportion  of  such  debt,  his 
or  her  executors  or  administrators  will  be  liable  therefor,  as  for  his 
or  her  proper  debt,  to  the  extent  to  which  he  or  she  would  have  been 
liable  if  living.*' 

§  539.  Creditor  may  proceed  against  the  liability  of  two  or  more 
in  one  action. — If,  in  the  case  specified  in  the  two  preceding  sections, 
there  should  be  more  than  one  person  liable  for  the  debt,  the  creditor 
may  recover  the  same  by  one  action  against  all  the  persons  so  liable, 
or  as  many  of  them  as  are  within  the  reach  of  process;  and  the  court 
is  required  thereupon  to  determine,  by  the  verdict  of  a  jury,  if  either 
party  require  it,  what  sum,  if  any,  is  due  to  the  plaintiff;  and  they 
must  decide,  according  to  the  equities  of  the  case,  how  much  each  of 
the  defendants  is  liable  to  pay  toward  the  satisfaction  of  the  debt, 
and  render  judgment  accordingly.'^ 

§  540.    Rule  when  any  heir  or  devisee,  etc.,  is  insolvent. — If  any 

one  of  the  heirs,  devisees,  or  others  who  were  originally  liable  for  the 
debt,  be  insolvent,  or  unable  to  pay  his  proportion  thereof,  or  is  be- 
yond the  reach  of  process,  the  others  will,  nevertheless,  be  liable  to 
the  creditor  for  the  whole  amount  of  his  debt:  Provided,  That  no 
one  can  be  compelled  to  pay  more  than  the  amount  received  by  him 
from  the  estate  of  the  deceased.^ 

§  541,  Amendments  allowed,  when. — No  suits  can  be  dismissed 
or  debarred  for  the  want  of  including,  as  defendants,  all  the  persons 
who  might  have  been  included;  but  in  any  stage  of  the  cause  the 
court  may  award  proper  process  to  bring  in  any  other  parties,  and 

"R.  S.,  §  6218.  'R.  S.,  §  6220. 

«R.  S.,  §  6219.  «R.  S.,  §  6221. 
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may  allow  such  amendments  as  may  be  necessary  to  charge  them,  as 
defendants,  upon  such  terms  as  the  court  may  think  reasonable." 

§  542.  Heirs,  devisees,  etc.,  liable  to  contribution  among  them- 
selves, when. — If,  in  consequence  of  insolvency,  absence,  or  from  any 
other  cause,  any  one  of  the  persons  liable  for  such  debt  fail  to  pay 
his  just  proportion  thereof  to  the  creditors,  he  will  be  liable  to  in- 
demnify all  who  shall,  by  reason  of  such  failure  on  his  part,  have 
paid  more  than  their  just  proportion  of  the  debt — such  indemnity  to 
be  recovered  by  all  of  them  jointly,  or  in  separate  actions  by  any  one 
or  more  of  them,  for  his  or  their  part  respectively,  at  their  election." 

'R.  S.,  §  6222.  "R.  S.,  §  6223. 
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INSOLVENT    ESTATES. 


Section 

543.  Insolvent  estates — General  dis- 

cussion. 

544.  Same     continued — Duties     of 

commissioners  in  insolv- 
ency. 

545.  Same     continued — Notice     of 

commissioners'  meetings. 

546.  Time  allowed  to  creditors  to 

present  and  prove  their 
claims  —  Commissioners  to 
report  to  court. 

547.  Provisions       for       contingent 

debts. 

548.  What  to  be  done,  w^hen  such 

debt  becomes  absolute. 

549.  Dividend  thereon,  and  the  res- 

idue. 

550.  Appeal   to   the   probate   court 

from  commissioners  effect- 
ed, how. 

551.  Procedure  as  to  persons  who 

have  omitted  to  appeal. 

552.  Allowance  of  appeal  not  to  dis- 

turb distribution  previous- 
ly made. 

553.  Commissioners    may   examine 

claimant  on  oath. 

554.  Distribution   among   creditors 

after  commissioners'  re- 
turn. 

555.  Executor     or     administrator 

may   act   as   commissioners 


Section 

when  commissioners  not  ap- 
pointed— Notice  to  creditors 
after  insolvency  is  declared. 

556.  Time  allowed  in  such  case  for 

creditors  to  present  their 
claims — List  of  claims  to  be 
filed. 

557.  Such  claims  may  be  submitted 

to  referees,  when — Claim 
barred,  when — Costs  in  such 
case. 

558.  Judgment        on        disallowed 

claims;  order  of  distribu- 
tion on  return  of  list  of 
debts. 

559.  Actions   against  executors   or 

administrators  of  insolvent 
estates. 

560.  Claims    that    can    not   be    re- 

covered; disposition  of  sur- 
plus after  paying  debts  al- 
lowed; dividend  between 
two  or  more  creditors. 

561.  Executor  or  administrator  lia- 

ble only  for  assets  in  his 
hands;  creditor  may  sue 
after  three  years,  when. 

562.  Executor  or  administrator  may 

be  compelled  to  render  his 
account  to  court  in  insolv- 
ent estates,  when — Costs 
paid,  how. 


§  543.    Insolvent  estates — General  discussion. — When  an  estate  is 
insolvent,  commissioners  in  insolvency  may  be  appointed,  but  the 

(361) 
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practical  workings  of  the  statute  in  regard  to  them  are  not  very  use- 
ful. In  almost  every  case  where  an  estate  is  found  to  be  insolvent,  it 
can  be  settled  and  adjusted  by  the  executor  or  the  administrator 
without  the  appointment  of  such  commissioners,  with  much  less  ex- 
pense and  with  a  great  deal  more  expediency.  Indeed,  it  is  more 
convenient  in  every  way  for  the  executor  or  administrator  to  have 
charge  of  an  insolvent  estate.  This  is  so  because,  where  commis- 
sioners are  appointed,  creditors  must  first  present  their  claims  to 
the  executor  or  administrator  for  allowance,  then  to  the  commis- 
sioners for  examination  for  allowance,  then  again  to  the  executor 
or  administrator  for  payment.  Why  this  needless  trouble,  cost  and 
delay  when  the  estate  can  be  settled  and  adjusted  by  the  executor 
or  administrator?^ 

§  544.  Same  continued — Duties  of  commissioners  in  insolvency.— 
^\Tien  it  appears  to  the  court  from  the  representation  of  an  executor 
or  administrator  that  the  real  and  personal  estate  of  the  deceased 
will  probably  be  insufficient  for  the  payment  of  his  debts,  the  court 
may,  in  its  discretion,  appoint  two  or  more  fit  persons  to  be  com- 
missioners, to  receive  and  examine  all  claims  of  creditors  against 
the  estate  of  the  deceased,  including  those  claims  duly  presented  and 
allowed  by  the  administrator  or  executor,  and  any  and  all  other 
claims  duly  verified  and  presented  to  them,  and  return  to  the  court 
a  list  of  all  the  claims  that  shall  have  been  thus  laid  before  them, 
with  the  sum  that  they  shall  have  allowed  on  each  claim;  and  the 
commissioners,  before  entering  on  the  duties  of  their  office,  must 
be  sworn  to  the  faithful  discharge  thereof.^ 

§  545.  Same  continued — Notice  of  commissioners'  meetings.— The 
commissioners  of  insolvency  are  required  to  appoint  convenient  times 
and  places  for  their  meetings,  to  receive  and  examine  all  claims  of 
creditors  as  provided  for  in  the  preceding  section;  and  are  required 
to  give  notice  thereof,  in  writing,  to  each  of  the  creditors  aforesaid, 
by  mailing  the  same  to  his  postoffice  address,  and  further  by  causing 
notifications  to  be  posted  up  in  some  public  places,  where  the  deceased 
last  dwelt,  or  in  such  other  manner  as  the  court  aforesaid,  having 
regard  to  the  situation  of  creditors  of  the  estate,  may  order.* 

'Raff's  Guide,  §  182.  '  R.  S.,  §  6225. 

'R.  S.,  §  6224. 
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§  546.  Time  allowed  to  creditors  to  present  and  prove  their 
claims — Commissioners  to  report  to  court. — The  period  of  six  months 
after  the  appointment  of  the  commissioners  will  be  allowed  to  the 
creditors  to  present  and  prove  their  claims;  and  the  conrt  may  allow 
such  further  time  for  this  purpose,  not  to  exceed  eighteen  months 
from  the  date  of  the  commission,  as  they  may  think  necessary,  ac- 
cording to  the  circumstances  of  the  case ;  and,  at  the  expiration  of  the 
time  for  the  proof  of  debts,  the  commissioners  must  make  their  writ- 
ten reports  to  the  state.* 

§  547.  Provisions  for  contingent  debts. — If,  at  the  return  of  the 
list  of  claims  against  the  estate,  made  out  by  the  commissioners  as 
above  provided,  or  made  out  by  the  executor  or  administrator,  as 
hereinafter  provided,  any  person  shall  be  liable  as  a  surety  for  the 
deceased,  or  shall- have  any  other  contingent  claims  against  the  estate, 
which  could  not  be  proved  as  a  debt  under  the  commission,  upon  the 
presentation  and  proof  thereof  before  the  court,  the  court  must,  in 
ordering  a  dividend,  leave  in  the  hands  of  the  executor  or  adminis- 
trator a  sum  sufficient  to  pay  such  contingent  creditor  a  proportion 
equal  to  what  shall  then  be  paid  to  the  other  creditors.^ 

§  548.    What  to  be  done,  when  such  debt  becomes  absolute. — 

If,  at  any  time  within  four  years  after  the  date  of  the  administration 
bond,  such  contingent  debt  become  absolute,  it  may  be  allowed  by  the 
court,  if  not  disputed  by  the  executor  or  administrator,  and,  if  dis- 
puted, may  be  proved  before  the  commissioners  already  appointed, 
or  others  to  be  appointed  by  the  court,  in  like  manner  as  if  presented 
before  the  first  return  of  the  list  of  claims  against  the  estate.® 

§  549.  Dividend  thereon,  and  the  residue. — Upon  the  allowance 
of  such  claim,  the  creditor  is  entitled  to  a  dividend  thereon  equal  to 
what  shall  have  been  paid  to  other  creditors,  so  far  as  the  claim  can 
be  paid  without  disturbing  the  former  dividends;  and  if  his  claim 
shall  not  be  fully  established,  or,  if  the  dividend  due  to  him  shall  not 
exhaust  the  assets  in  the  hands  of  the  executor  or  administrator,  the 
residue  of  the  assets  must  be  divided  among  all  of  the  creditors  who 
shall  have  proved  their  debts.'^ 

*R.  S.,  §  6226.  'R.  S.,  §  6228. 
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§  550.  Appeal  to  the  probate  court  from  commissioners  effected, 
liow. — Any  persons  whose  claim  shall  be  disallowed,  in  whole  or  in 
part,  by  the  commissioners,  and  any  executor  or  administrator  wh- 
shall  be  dissatisfied  with  the  allowance  of  any  claim,  may  appeal 
from  the  decision  of  the  commissioners  to  the  probate  court;  if  the 
creditor  appeals  he  must,  within  ten  days  after  the  decision,  file  with 
the  commissioners  a  bond  to  the  executor  or  administrator,  with 
surety  to  be  approved  by  the  commissioner,  in  the  sum  of  one  hundred 
dollars,  conditioned  to  pay  all  costs  that  may  be  adjudged  against 
him  on  such  appeal;  the  executor  or  administrator  may  appeal  by 
giving  notice  to  the  commissioners  within  ten  days ;  and  in  case  of  an 
appeal,  it  is  made  the  duty  of  the  court,  as  soon  as  practicable,  to  hear 
and  determine  the  question  as  to  the  allowance  or  disallowance  of 
the  claim  and  to  adjudge  the  costs  against  the  party  failing  on  such 
hearing.® 

§  551.  Procedure  as  to  persons  who  have  omitted  to  appeal. — Any 
person  whose  claim  has  ])een  disallowed  by  the  commissioners,  and 
who  shall,  by  accident,  mistake  or  otherwise,  and  not  by  his  own 
neglect,  omit  to  claim  or  prosecute  his  appeal,  as  above  provided,  may, 
upon  his  petition,  and  notice  thereof  to  the  executor  or  administra- 
tor, be  allowed  by  the  court  to  claim  and  prosecute  his  appeal  in  the 
manner  aforesaid,  upon  such  terms  as  the  court  may  impose,  if  it 
shall  appear  by  affidavit  that  justice  requires  a  further  examination 
of  his  claim:  Provided,  No  such  petition  will  be  sustained  unless 
it  be  presented  within  two  years  after  the  return  of  the  commission- 
ers, and  within  four  years  after  the  date  of  the  administration  bond, 
and  before  final  distribution.® 

^  552.  Allowance  of  appeal  not  to  disturb  distribution  previously 
made. — The  allowance  of  such  appeal  and  the  judgment  that  may 
follow  thereon  will  not  be  permitted  to  disturb  any  distribution  that 
may  have  been  ordered  before  notice  of  the  petition,  or  notice  of  the 
intention  to  present  the  same,  shall  have  been  given  to  the  executor 
or  administrator;  but  the  debts,  if  any,  proved  and  allowed  in  the 
case  last  mentioned,  must  be  paid  only  out  of  such  assets  as  may  rc- 

•R.  S.  §  6230.  See  also  McCurdy  Herron,  5  O.  Cir.  D.  196,  11  0.  C.  C. 
V.   Terry,    14   O.    391;    Cromwell   v.     448. 
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main  in  or  come  to  the  hands  of  the  executor  or  administrator  after 
payment  of  the  sums  due  on  such  prior  order  of  distribution.^" 

§  553.  Commissioners  may  examine  claimant  on  oath. — The  com- 
missioners may,  when  they  think  it  proper,  require  an  oath  to  be  ad- 
ministered to  any  claimant;  and  they  may  thereupon  examine  him 
upon  all  matters  relating  to  his  claim;  and  if  he  refuse  to  take  such 
oath,  or  to  answer  fully  to  all  questions  lawfully  put  to  him,  the  com- 
missioners may  disallow  his  claim,  and  upon  appeal  from  the  award 
of  the  commissioners,  the  court  will  have  like  power  to  examine  the 
claimant  upon  oath,  and  to  disallow  his  claim,  if  he  refuse  to  take  the 
oath,  or  to  answer  fully  upon  his  examination  thereupon."  Any 
one  of  the  commissioners  may  administer  the  oath  to  the  claimant, 
and  may  also  administer  the  oath  to  all  witnesses  produced  and  ex- 
amined before  the  commissioners.^- 

§  554.  Distribution  among  creditors  after  commissioners'  re- 
turn.— After  the  expiration  of  thirty  days  from  the  return  made  by 
the  commissioners,  the  court  must  make  such  an  order  for  the  dis- 
tribution of  the  effects  among  the  creditors  as  the  case  may  require; 
and  if,  before  making  such  order,  the  court  has  notice  of  an  appeal 
from  the  commissioners,  then  made  or  pending,  they  may  suspend 
the  order  until  the  determination  of  such  appeal,  or  they  may  order 
a  distribution  among  the  creditors  whose  debts  are  allowed,  leaving 
in  the  hands  of  the  executor  or  administrator  a  sum  sufficient  to  pay 
the  claimant  whose  demand  is  disputed  a  proportion  equal  to  what 
shall  be  paid  to  the  other  creditors.^^ 

§  555.  Executor  or  administrator  may  act  as  commissioners  when 
commissioners  not  appointed — Notice  to  creditors  after  insolvency  is 
declared. — If  the  court  do  not  think  fit  to  appoint  commissioners 
as  above  provided,  when  satisfied  that  the  estate  will  probably  be  in- 
solvent, it  is  the  duty  of  the  executor  or  administrator  to  proceed,  in 
the  place  of  such  commissioners,  to  receive  and  allow,  if  valid,  the 
claims  of  creditors  against  the  estate,  and  return  to  the  court  a  list 
of  all  the  claims  that  shall  have  been  laid  before  him,  with  the  sum 
allowed  by  him  on  each  claim. ^*     The  executor  or  administrator 
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must,  in  such  case,  immediately  after  the  court  shall  declare  the 
estate  probably  insolvent,  give  notice  to  the  creditors  of  the  insolv- 
ency of  the  estate,  and  to  present  their  claims  to  him  for  allowance, 
within  six  months,  by  causing  notification  to  l)e  posted  up  in  some 
public  place  in  the  township  in  which  the  deceased  last  dwelt,  or  in 
such  other  manner  as  the  court  aforesaid,  having  regard  to  the  situa- 
tion of  the  creditors  of  the  estate,  may  order." 

§  556.  Time  allowed  in  such  case  for  creditors  to  present  their 
claims — List  of  claims  to  be  filed. — The  period  of  six  months  after 
the  court  has  declared  the  estate  probably  insolvent  must  in  such 
cases  be  allowed  the  creditors  to  present  their  claims  to  the  executors 
or  administrators;  and  further  time  may  be  allowed,  therefore,  in 
like  manner  as  when  commissioners  are  appointed  to  receive  and  audit 
claims;  and  the  executor  and  administrator,  after  the  expiration  of 
the  said  period,  must  file  the  list  of  the  claims  hereinbefore  men- 
tioned.^^ 

§  557.  Such  claim  may  be  submitted  to  referees,  when — Claim 
barred,  when — Costs  in  such  case. — If  any  claim  so  presented  to  the 
executor  or  administrator,  to  be  allowed  by  him,  is  disallowed,  in 
whole  or  in  part,  it  may  be  referred  to  referees,  by  the  agreement  of 
the  parties,  and  in  the  manner  provided  by  statute.^^ 

If  such  claim  is  not  referred  by  the  agreement  of  the  parties,  the 
creditor  is  required  to  commence  a  suit  thereon,  within  three  months 
after  such  allowance,  or  within  three  months  after  the  same,  or  any 
part  thereof,  shall  have  become  due,  for  the  recovery  thereof;  and  if 
no  suits  are  commenced  within  the  time  aforesaid,  the  claim  will  be 
forever  barred.^® 

In  any  suit  or  proceeding  upon  any  claim  mentioned  in  the  preced- 
ing paragraph,  the  referees  or  court  before  whom  the  same  is  tried 
may  direct  such  costs  to  be  awarded  against  the  creditors,  or  against 
the  executor  or  administrator,  personally,  or  to  be  paid  out  of  the 
assets  of  the  estate,  as  a  part  of  the  costs  of  administration,  as  may 
be  just,  having  reference  to  the  facts  that  appeared  on  the  trial." 

"R.    S.,    §    6237.     See    Haley    v.     §    C238,    for   form   of   notice  as   re- 
Krug,  1  O.  C.  C.  44,  as  to  allowance     quired  above, 
of  claim  previously  allowed  by  an         '"  R.  S.,  §  6239. 
administrator  before  an  estate  is  de-        '^  R.  S.,  §  6240. 
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§  558.  Judgment  on  disallowed  claims ;  order  of  distribution  on 
return  of  list  of  debts. — The  judgment  on  the  award,  or  in  the  suit 
upon  the  claim  mentioned  in  the  preceding  section,  must  be  rendered 
in  the  same  manner  and  with  the  same  effect  as  is  provided  in  the 
case  of  an  appeal  upon  the  award  of  commissioners.-** 

The  court  must,  after  the  expiration  of  thirty  days  from  the  re- 
turn by  the  executors  or  administrators  of  the  list  of  debts,  make  an 
order  of  distribution,  as  provided  in  the  case  of  the  return  of  the 
commissioners,  except  that  the  court  may,  if  it  think  fit,  first  hear 
and  determine  any  questions  that  may  be  filed  by  any  person  inter- 
ested against  the  allowance  of  any  debts  which  had  been  allowed  by 
the  executor  or  administrator,  and  the  court  may  make  an  order  in 
relation  to  any  suit  pending  against  an  executor  or  administrate- 
in  like  manner  as  is  provided  when  an  appeal  is  had,  or  pending, 
before  or  at  the  time  an  order  of  distribution  is  required,  upon  the 
report  of  commissioners.^^ 

If  the  whole  assets  should  not  have  been  distributed  upon  the  first 
order  of  distribution,  or  if  further  assets  should  afterwards  come 
to  the  hands  of  the  executor  or  administrator,  the  court  is  required 
to  make  such  further  order  or  orders  for  the  distribution  thereof  as 
the  case  may  require. ^^ 

§  559.  Actions  against  executors  or  administrators  of  insolvent 
estates. — No  action  is  permitted  to  be  brought  against  an  executor  or 
administrator  after  the  estate  is  represented  insolvent,  unless  it  be  for 
a  demand  that  is  entitled  to  a  preference,  and  would  not  be  affected 
by  the  insolvency  of  the  estate,  or  unless  the  estate  should  prove  more 
than  sufficient  to  pay  all  the  debts  allowed  by  the  commissioners,  or 
unless  a  claim  is  presented  and  rejected  or  disputed  by  the  executor  or 
administrator  before  the  estate  is  represented  as  insolvent,  or  unless 
the  suit  is  brought  against  the  executor  or  administrator  while  act- 
ing in  the  place  of  commissioners  upon  an  estate  represented  to  be 
insolvent,  and  upon  a  claim  disallowed  by  such  executor  or  adminis- 
trator; and  if  an  estate  is  represented  insolvent  whilst  an  action  is 
pending  against  an  executor  or  administrator,  for  any  demand  that 
is  not  entitled  to  such  preference,  the  action  may  be  discontinued 
without  the  payment  of  costs;  or,  if  the  demand  is  disputed,  the 
action  may  be  tried  and  determined,  and  judgment  may  be  rendered 
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thereon  in  the  same  manner  and  with  the  same  effect  as  is  provided 
in  the  case  of  an  appeal  from  the  award  of  the  commissioners,  or  the 
action  may  be  continued  at  the  discretion  of  the  court  until  it  shall 
appear  whether  the  estate  is  insolvent,  and  if  it  should  not  prove 
to  be  insolvent  the  plaintiff  may  prosecute  the  action  as  if  no  such 
representation  had  been  made.^^ 

§  560.  Claims  that  can  not  be  recovered;  disposition  of  surplus 
after  paying  debts  allowed;  dividend  between  two  or  more  cred- 
itors.— Every  creditor  of  an  estate  that  proves  to  be  insolvent  who  has 
not  presented  his  claim  for  allowance  in  the  manner  prescribed 
herein  will  be  forever  barred  from  recovering  the  same,  unless  further 
assets  of  the  deceased  come  to  the  hands  of  the  executor  or  adminis;- 
trator  after  the  order  of  distribution,  in  which  case  his  claim  may 
be  proved,  allowed  and  paid  in  the  manner  and  with  the  limitations 
herein  provided  for  the  case  of  contingent  debts.^*  If,  after  the 
report  of  the  commissioners  of  insolvency,  or  of  the  executor  or  ad- 
ministrator acting  in  their  place,  the  assets  prove  to  be  sufficient 
to  pay  all  the  debts  allowed  under  the  commission,  or  under  the  re- 
port of  the  executor  or  administrator,  as  the  case  may  be,  the  ex- 
ecutor or  administrator  must  pay  the  same  in  full ;  and  if,  after  such 
order  is  made,  any  other  debts  afterwards  be  recovered  against  him. 
he  will  be  liable  therefor  only  to  the  extent  of  the  assets  then  re- 
maining in  his  hands.-"'  If  there  be  two  or  more  such  creditors,  the 
assets,  if  not  sufficient  to  pay  their  demands  in  full,  will  be  required 
to  be  divided  among  them  in  proportion  to  the  amount  of  their  re- 
spective debts.  ^°* 

§  561.  Executor  or  administrator  liable  only  for  assets  in  his 
hands;  creditor  may  sue  after  three  years,  when. — The  executor  or 
administrator  will,  in  such  case,  be  permitted  to  prove  the  amount 
of  the  assets  in  his  hands,  and  thereupon  judgment  should  be  ren- 
dered in  the  usual  form;  but  execution  can  not  issue  for  more  than 
the  amount  of  such  assets,  and  if  there  is  more  than  one  judgment 
the  court  must  apportion  the  amount  between  them.'^"  If  it  be 
not  ascertained  at  the  end  of  three  years,  after  the  granting  of  letters 
testamentary,  or  of  administration,  whether  any  estate  that  has  been 
represented  insolvent,  is,  or  is  not  so  in  fact,  any  creditor  whose 
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claims  shall  not  have  been  presented  before  the  commissioners,  or  to 
the  executor  or  administrator  who  may  be  acting  in  the  place  of 
commissioners,  may  commence  an  action  therefor  against  the  executor 
or  administrator,  and  such  action  may  be  continued  for  the  defend- 
ant until  it  appear  Whether  the  estate  is  insolvent,  and  if  it  should  not 
prove  to  be  so  the  plaintiff  may  prosecute  his  action  as  if  no  such  rep- 
resentation had  been  made.^^ 

§  562.    Executor  or  administrator  may  be  compelled  to  render  his 
account  to  court  in  insolvent  estates,  when — Costs  paid,  how. — If 

any  executor  or  administrator  neglect  to  render  and  settle  his  accounts 
in  the  court  within  six  months  after  the  return  made  by  the  com- 
missioners, or  by  the  executor  or  administrator,  in  their  place,  or  after 
the  final  liquidation  of  the  demands  of  the  creditors,  or  within 
such  further  time  as  the  court  may  allow  to  collect  the  debts  and  as- 
sets, so  as  to  delay  an  order  of  distribution,  he  may  be  compelled  to 
render  such  account  in  the  manner  hereinbefore  directed  to  compel 
the  return  of  an  inventory,  and  the  same  proceedings  may  be  had 
to  attach  him  and  to  discharge  him,  and  the  like  revocation  of  the 
letters  granted  to  him  may  be  made  in  the  case  of  the  party  ab- 
sconding or  concealing  himself,  so  that  no  order  can  be  personally 
served,  or  of  his  neglecting  to  render  an  account  within  thirty  days 
after  being  committed,  and  new  letters  shall  be  granted  with  the  like 
effect  and  like  remedies  on  the  administration  bond  as  in  those 
cases.^*  The  court  must  allow  the  commissioners  such  compensation 
as  it  may  deem  reasonable  for  their  services,  to  be  paid  by  the  ex- 
ecutor or  administrator  as  part  of  the  costs  of  administration.-'' 
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596.  Same  continued — Common  pleas 

court  has  concurrent  juris- 
diction to  enforce  order  of 
distribution. 

597.  Same  continued — Sureties  may 

be  made  parties  to  judg- 
ment, when — Defense  of 
sureties  when  service  by 
publication. 

598.  Same  continued — Action   may 

be  brought  in  the  common 
pleas  court  to  determine 
questions  of  administration, 
when. 

599.  Same  continued — Appeals  from 

final  orders;  bills  of  excep- 
tions. 


§  563.  Executor's  or  administrator's  account — Time  within  which 
the  same  must  be  rendered. — The  statute  provides  that  every  ad- 
ministrator must,  within  eighteen  months  after  his  appointment, 
render  his  account  of  his  administration  upon  oath,  and  he  must 
in  like  manner  render  such  further  accounts  of  his  administration 
every  twelve  months  thereafter,  and  also  at  such  other  times  as  may 
be  required  by  the  court  until  the  estate  is  wholly  settled,  and  he 
may  be  examined  upon  oath  upon  any  matters  relating  to  his  accounts 
and  the  payments  therein  mentioned,  and  also  touching  any  prop- 
erty or  effects  of  the  deceased  which  have  come  to  his  hands:  Pro- 
vided, That  every  executor,  administrator  with  the  will  annexed, 
or  testamentary  trustee,  who  does  not  make  a  final  settlement  of 
the  decedent's  estate  within  eighteen  months,  and  who  carries  the 
administration  of  his  trust  from  year  to  year  thereafter,  is 
required,  whenever  he  renders  any  such  account  above  mentioned, 
to  make  on  oath  to  said  court,  as  a  part  of  said  account,  a  full  itemized 
statement  of  all  the  funds  of  the  decedent's  estate  under  his  con- 
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trol,  the  date  and  nature  of  their  investment  and  the  security  thereof 
and  rate  of  interest  or  income  accruing  thereon.^ 

,^  564.  Same  continued — Executor  or  guardian  must  render  final 
account,  when. — Wlien  an  executor  or  administrator  has  died,  or 
has,  by  reason  of  insanit}'  or  other  incompetency,  as  provided  by  law, 
been  placed  under  guardianship  before  the  estate  is  fully  admin- 
istered, it  is  the  duty  of  the  executor,  administrator  or  guardian  of 
such  deceased  or  incompetent  executor  or  administrator  to  render  a 
final  account  of  such  decedent's,  or  ward's,  administration  within 
six  months  after  his  appointment. - 

§  565.  Settlement  of  account,  how  far  res  adjudicata. — The  princi- 
ple, considered  under  the  head  of  jurisdiction,^  that  the  judgments 
and  orders  of  the  probate  court  import  absolute  verity  as  between 
the  parties  thereto,  applies  to  and  governs  the  adjustment  and  settle- 
ment of  accounts,  partial  and  final,  of  administrators  and  executors; 
and  the  order  or  judgment  of  the  court  in  passing  upon  and  allowing 
such  accounts  can  not  be  impeached  unless  for  fraud  or  other  proper 
ground  in  an  action  brought  for  that  express  purpose.*  The  general 
principles  or  doctrines  of  res  adjudicata,  as  found  expressed  in  our  de- 
cisions, possibly,  from  the  nature  of  things,  can  not  be  applied  in  all 
their  force  to  the  settlement  of  accounts.  Two  cases  in  this  state  per- 
haps fully  set  forth  the  rules :  "Where  a  judgment  between  parties  is 
relied  upon  as  an  estoppel,  the  question  is  not  what  the  court  might 
have  decided  in  the  former  action,  but  what  it  did  in  fact  decide  as 
shown  by  the  judgment.'"^  Again,  the  doctrine  is  not  confined  in  its 
application  to  matters  actually  raised  and  decided,  but  will  include 
matters  which  were  proper  and  necessary  subjects  of  adjudication 
and  which  ought  to  have  been  set  up.®  This  latter  rule  is  established 
to  prevent  other  suits,  and  is  peculiarly  adapted  to  procedure  in  courts 
working  under  a  formal  system  of  pleading. 

The  statute  points  out  the  scope  of  administrators'  or  executors' 
accounts,  the  officer  being  required   to   render  his  account  of  his 

'  R.  S.,  §  6175.  Ramsey  v.  McGregor,  1  C.  S.  C.  R. 

»R.  S..  §  6175a.  327. 

"Ante,  §  12.  'Porter  v.  Wagner,  36  0.  S.  471; 

♦McAfee  v.  Phillips,  25  O.  S.  374;     Kinkead's  Pleading,  §  65-19. 
Piatt  v.   Longworth,   27   O.   S.   160;         "Kites   v.    Irvine,    13    O.    S.   2«3; 

Kinkead's  Pleading,  §  65-19. 
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administration  upon  oath;  an  adjudication  then  can  have  no  wider 
scope  than  the  account  itself.'^  Speaking  with  reference  to  the  effect 
of  a  settlement  of  accounts,  Eex,  J.,  says:  "The  settlement  made, 
we  have  no  doubt,  is,  as  against  all  persons  interested  having  actual 
notice,  conclusive  as  to  all  matters  included  in  the  account,  but  we  are 
equally  clear  that  it  is  not  final,  so  as  to  bar  further  inquiry  in  re- 
gard to  matters  not  set  out  and  specified  in  it."^  It  would  be  unwise 
to  apply  the  rule  which  has  been  above  stated,  that  the  judgment 
must  be  presumed  to  have  embraced  those  matters  which  could  have 
been  litigated  to  accounts  of  administrators  or  executors.  Such  ac- 
counts, when  settled  by  the  court,  are  not  final  so  as  to  bar  further 
inquiry  in  regard  to  assets  of  the  estate  in  the  hands  of  the  executor 
or  administrator  not  accounted  for  or  passed  on.  Notwithstanding 
a  settlement  of  such  accounts,  the  court  may,  at  any  time,  limited  by 
statute,  compel  the  administrator  to  render  a  further  account  of  any 
assets  of  the  estate  in  his  hands  not  settled  in  a  former  account.® 
And  a  statute  provides  for  correction  of  mistakes  and  errors.^'' 
Should  an  executor  or  administrator  pay  money  on  final  distribution, 
and 'under  final  settlement  of  his  account,  to  a  person  not  entitled 
thereto,  he  will  not  be  protected  by  the  fact  that  his  final  account 
has  been  settled  and  determined  by  the  court.  The  settlement  will 
not  be  a  bar  to  a  subsequent  action  against  him  for  the  money  by 
the  party  legally  entitled  thereto. ^^  It  has  been  held,  however,  that 
an  order  of  the  probate  court  on  exceptions  filed  by  the  widow 
and  heirs  to  an  executor's  account  is  no  bar  to  an  action  by  an  adminis- 

'  Sharp  V.  Pontius,  2  O.  C.  C.  7.  thereupon  surrendered  to  the  heirs 

'  McAfee  v.  Phillips,  25  O.  S.  374.  the   remaining   assets,   it   was   held 

'McAfee  v.  Phillips,  25  0.  S.  374;  that,  as  to  all  matters  that  would 

Eichelberger  v.  Gross,  42  0.  S.  549.  have  been  embraced  in  a  final  ac- 

"R.    S.,    §  6187.     See    Watts    v.  count   by   such   administrator  with 

Watts,   38   O.    S.   481;    §   579,   post,  the   court,   such   settlement  by  the 

Where  the  administrator  has  filed  parties  is  final  and  conclusive  unless 

partial   accounts   which   have   been  impeached,  and  that  as  to  all  errors 

settled  by  a  competent  court,  and  or  mistakes  in  settling  said  partial 

has  thereafter  made  no  further  or  accounts  in  court,  which  had  been  a 

final    settlement    with    the    court,  matter   of   record   for   over   twenty 

but  has  settled  all  demands  of  cred-  years,  and  must  have  been  known 

itors,  and  thereupon,  at  the  request  to  the  heirs,  such  settlement  is  final 

of  the  heirs,  has  made  a  full  and  and    conclusive    unless    impeached, 

final  settlement  with   the  heirs   in  Piatt  v.  Longworth,  27  O.  S.  159. 
writing    and     under     seal     of     all         "  Banning  v.   Gotschall,   62   O.   S. 

matters     of     administration,     and  210. 
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trator  de  bonis  non,  with  the  will  annexed,  against  such  an  executor 
for  matters  found  by  a  probate  court  against  such  widow  and  heirs 
on  such  exceptions.^-  An  accomit  showing  distribution  of  an  estate, 
when  passed  upon,  is  conclusive  and  binding  upon  the  distributees, 
and  is  a  bar  to  another  action  in  another  court  to  a  claim  bv  a  dis- 
tributee to  a  sum  which  the  account  shows  that  he  received." 

§  566.  Attack  on  settlement  of  accounts  collateral  and  direct.— As 
shown  in  a  preceding  st'clion.  the  doctrines  of  res  adjudicata  are 
applicable  so  far  as  practicable  to  settlements  of  accounts  of  adminis- 
trators and  executors,  an  account,  when  duly  passed  on,  being  ordi- 
narily conclusive  between  the  parties  having  notice.^*  The  doctrines 
prohibiting  collateral  attack  upon  judgments  applies  to  judgments 
of  the  probate  court  passing  upon  such  accounts,  such  courts  being 
courts  of  record,  their  records  importing  absolute  verity.^''  If  an  at- 
tack is  to  be  made  upon  such  settlements  it  must  be  by  the  ordinary 
mode  of  appeal  or  error,^«  by  subsequent  appropriate  action  in  fur- 
ther and  other  settlements  made  in  the  probate  court,^'  or  by  a  direct 
proceeding  in  the  court  of  common  pleas  to  open  up  and  set  a^ide 
the  judgment  of  settlement  for  fraud,  or  other  proper  ground." 


§  567.  Rights  of  infants  whose  names  have  been  secured  by  fraud 
to  agreement  of  settlement  in  lieu  of  settlement  provided  by  law.— 
When  names  of  infants  have  been  procured  by  fraud  to  a  settlemeni 
to  be  in  lieu  of  that  provided  by  statute,  such  infants  may,  on  coming 
of  age,  disaffirm  the  same.  Full  relief  is  given  them  to  compel  th( 
administrator  to  make  the  proper  and  final  settlement  in  the  probata 
court,  and  they  can  not  go  into  a  court  of  equity  to  correct  such  fraud 
until  they  first  have  exhausted  their  legal  remedy.^* 

§  568.    One  oath  sufficient  to  an  account  rendered  by  two  or  more 
executors  or  administrators. — A\'hcre  an  account  is  rendered  by  two  or 

"Tracy  v.  Card,  2  O.  S.  432.  Woodward  v.  Curtis.  10  O.  Cir.  D. 

"Clark  V.  Clark,  8  O.  Cir.  D.  752,  400,  19  O.  C.  C.  15. 

16  O.  C.  C.  103.  '"  Clark  v.  Clark,  8  O.  Cir.  D.  762, 

'*Ante,  §  565;  Clark  v.  Clark,  8  0.  16  O.  C.  C.  103. 

Cir.  D.  752,  16  O.  C.  C.  103.  "Ante,  §  565. 

"  Smith    v.    Hayward,    5    O.    Dec.  "  Woodward  v.  Curtis,  10  0.  Cir. 

462;    Kinkead's  Practice,  §§  78,  84;  D.  400,  VJ  O.  C.  C.  15. 

'"  Piatt  V.  Longworth,  27  0.  S.  160. 
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more  joint  executors  or  administrators  the  court  may,  in  its  discre- 
tion, allow  the  account  upon  the  oath  of  any  one  of  them.^" 

§  569.  Time  allowed  to  collect  assets,  not  to  dispense  with  ac- 
count,  how. — The  time  allowed  by  the  court  to  collect  the  assets  of 
the  estate  will  not  operate  as  an  allowance  of  further  time  to  file 
the  accounts  mentioned  in  the  above  sections.-^ 

§  570.  Citation  to  file  account. — If  any  executor  or  administrator 
fail  to  render  his  accounts  as  above  directed  he  may  be  compelled  to 
do  so,  as  in  case  of  failure  to  file  an  inventory,  and  the  same  pro- 
ceedings may  be  had  to  attach  and  remove  him  and  to  appoint  a 
successor.^-  A  citation  issues  and  is  served  on  the  officer  requiring 
him  to  appear  and  file  an  account  by  a  day  to  be  named;  if  this  order 
is  not  obeyed  an  order  of  attachment  may  be  issued  requiring  the 
executor  or  administrator  to  appear  and  show  cause  why  he  should 
not  obey  the  order  of  court;  if  he  does  not  justify  his  refusal,  he  may 
be  committed. 

The  power  of  an  attachment  given  by  this  statute  against  an  ad- 
ministrator or  executor  for  not  filing  his  account  is  one  necessary  and 
incidental  to  the  probate  court  in  the  exercise  of  its  jurisdiction. 
This  power  to  attach  is  subject  to  the  statute  of  limitations,  which  will 
be  a  bar,  if  such  time  is  allowed  to  elapse,  as  will  bar  an  action  on 
the  administrator's  bond.-^  The  administrator  or  executor  may  be 
required  to  pay  the  costs  of  the  citation,  but  only  the  ordinary  costs 
thereof.^* 

§  571.    Executor  or  administrator  to  he  charged  with  what. — 

Every  executor  or  administrator  will  be  chargeable  with  the  amount 

^"R.  S.,  §  6176.  the  hands  of  an  administrator  yet 

^'R.  S.,  §  6175.  to   be   administered    upon   and   not 

"^R.  S.,  §  6178.  accounted     for.     The     citation     can 

"  Phillips   V.    State,    5    0.    S.    122.  not    be    issued    between    the    filing 

A  motion   for   citation   and   attach-  and  the  hearing  of  an  account  nor 

ment    proceedings    against    an    ad-  before    the    expiration    of    eighteen 

ministrator  will   lie  under   §§  6178  months  from  the  day  of  the  admin- 

and  6040  until  more  than  ten  years  istrator's    appointment.     Gilbert    v. 

have  elapsed  from  the  date  of  hear-  Marsh,   4  O.  N.  P.  338    (Clark  Co. 

ing  of  the  last  account  filed  by  such  probate  court). 

administrator.     The  account  is  not  -*  Klumperink's     Estate,     Law.     & 

filed  so  long  as  there  are  assets  in  Bank.  Bull.  344,  3  O.  Dec.  344. 
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of  the  sale  bill,  a?  provided  in  the  chapter  on  inventory,  and  also  with 
all  goods,  chattels,  rights  and  credits  of  the  deceased  which  come 
to  his  hands,  and  which  are  by  law  to  be  administered,  although 
they  should  not  be  included  in  the  inventory  or  sale  bill;  also  in  all 
the  proceeds  of  the  estate  sold  for  the  payment  of  debts  or  legacies, 
and  with  all  the  interest,  profit  and  income  that  may  in  any  way  come 
to  his  hands  from  the  personal  estate  of  the  deceased.-* 

§  572.  Increase  or  decrease  of  estate  not  to  affect  executor  or 
administrator. — No  profit  may  be  made  by  executors  or  administrators 
by  the  increase,  nor  will  they  sustain  any  loss  by  the  decrease  or 
destruction  without  their  fault  of  any  part  of  the  estate.^'' 

§  573.  Executor  or  administrator  chargeable  with  interest  on 
legacy  or  funds,  when. — There  seems  to  be  no  statutory  rule  of  law 
in  Ohio  as  to  when  a  legacy  will  bear  interest  if  the  legacy  is  not  paid 
by  the  executor  when  he  should  pay  it  out  of  the  funds  in  his  hands. 
There  is  no  doubt  that  if  an  executor  has  funds  in  his  hands  for 
the  payment  of  a  legacy,  and  does  not  so  apply  it,  the  law  will 
charge  him  with  interest  thereon.  But  from  what  time?  It  is  a 
general  rule  of  the  English  courts,  as  well  as  that  of  many  of  the 
American  courts,  that  such  legacies  become  due  within  a  year  from 
the  death  of  the  testator,  and  they  bear  interest  from  that  time, 
unless  a  different  time  for  their  payment  is  stated  in  the  will.^^  If 
an  administrator  mingle  the  estate's  money  with  his  own  and  make 
a  profit  out  of  it  he  will  be  properly  charged  with  interest  during 
the  time  it  was  so  used.  He  will  be  charged  with  interest  if  he 
delay  the  settlement  of  the  estate,  without  reasonable  excuse,  for 
a  longer  time,  but  he  is  not  ordinarily  charged  with  interest  while 
the  funds  are  in  his  hands  pending  a  settlement  of  the  estate.^^ 

§  574.  Rents  of  real  estate. — Rents  from  the  real  estate  of  an 
intestate  Ijclong  to  the  heirs  and  not  to  the  personal  representa- 
tive, even  though  it  is  incumbered  and  will  have  to  be  sold  for  the 

"R.    S.,    §  6179.     He    is    chargea-  333;    Rotch   v.   Emerson,   105   Mass. 

ble  with  his  own  debt  to  the  estate.  431;    Kent   v.    Dunham,    106    Mass. 

R.  S.,  §  6069.  586;  Wheeler  v.  Hatheway,  54  Micli. 

"R.  S.,  §  6180.  547;    In    re    Spencer,    16    R.    I.    26; 

"Webster  v.  Bible  Society,  50  O.  Chambers  v.  Chambers,  87  Ky.  144. 

S.   15;    Wood  V.  Penoyre,  13  Vesey  "  Cooch  v.  Irwin,  7  O.  S.  22. 
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payment  of  the  liens  and  debts.  If  such  officer  should,  without 
authority,  collect  rents  of  his  intestate's  real  estate  and  use  them 
as  assets  in  paying  the  debts  of  the  estate,  he  is  liable  to  the  person 
entitled  to  the  rents  in  his  representative  character.^"  The  heirs 
may  expressly  or  impliedly  agree  that  the  administrator  shall  collect 
the  rents  and  use  them  as  assets  of  the  estate,  in  which  case  they 
are  properly  chargeable  in  his  accounts. ^°  An  executor  is  placed  on  a 
different  footing,  the  will,  in  many  instances,  requiring  him  to  take 
charge  of  the  real  estate  and  rent  it,  in  which  case  he  must,  of  course, 
charge  himself  with  the  rents. 

§  575.  Executor  or  administrator  not  responsible  for  debts, 
when — How  chargeable  with  property  consumed  by  him. — No  ex- 
ecutor or  administrator  will  be  required  to  give  an  account  for  any 
debts  inventoried  as  due  to  the  deceased,  if  it  appear  to  the  court 
that  they  remain  uncollected  without  his  fault. ^^  This  does  not 
apply  to  indebtedness  of  an  executor  to  the  estate,  even  though  such 
executor,  at  the  time  of  his  appointment,  is  insolvent,  such  executor 
being  required  to  charge  himself  with  the  same  and  administer  it 
as  other  assets,  his  bondsmen  being  liable  for  his  failure  so  to  do.^^ 
If  any  executor  or  administrator  neglect  to  sell  any  portion  of  the 
personal  property  which  he  is  bound  by  law  to  sell,  and  retains,  con- 
sumes or  disposes  of  the  same  for  his  own  benefit,  he  must  be  charged 
therewith  at  double  the  value  affixed  thereto  by  the  appraisers.^* 

§  576.  Vouchers  must  be  produced  for  all  debts  paid — What 
items  may  be  allowed  without  vouchers. — In  rendering  such  account 
every  executor  or  administrator  must  produce  vouchers  for  all  debts 
and  legacies  paid,  and  for  all  funeral  charges  and  just  and  necessary 
expenses,  which  vouchers  must  be  filed  with  the  account,  and  they, 
together  with  the  account,  must  be  deposited  and  remain  in  the  pro- 
bate court.^*  On  the  settlement  of  an  account  of  an  executor  or 
administrator  he  may  be  allowed  any  item  of  expenditure,  not  ex- 
ceeding ten  dollars,  for  which  no  voucher  is  produced,  if  such  item 
be  supported  by  his  own  oath  positively  to  the  fact  of  payment,  speci- 

=»  Conger  v.  Atwood,  28  0.  S.  134.         ^'R.  S.,  §  6181. 
Compare  In  re  Turpin's  Estate,  7  O.        '-  McGaughey  v.  Jacoby,  54  0.  S. 

N.  P.  569.  487. 

^Campbell  v.  McCormick,  1  O.  C.         '^  R.  S.,  §  6182. 
C.  504.  ^R.  S.,  §  6183. 
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fying  when  and  to  whom  such  payment  was  made,  and  if  such  oath 
be  uncontradicted ;  but  such  allowance  dare  not,  in  the  whole,  exceed 
two  hundred  dollars  for  the  payments  in  behalf  of  any  one  estate.'" 

§  577.  Allowance  for  tombstone  and  cemetery  lot, — The  couri 
may  also  in  settlement  allow,  as  a  credit  to  the  executor  or  ad- 
ministrator, any  just  and  reasonable  amount  expended  by  him  for  a 
tombstone  or  monument  for  the  dec-eased  and  for  any  just  and  rea- 
sonable amount  he  may  have  paid  to  any  cemetery  association  or  cor- 
poration as  a  perpetual  fund  for  caring  for  and  preserving  the  lot 
on  which  the  deceased  is  buried,  but  it  is  not  incumtent  on  any  ex- 
ecutor or  administrator  to  procure  a  tombstone  or  monument  or  to 
pay  any  sum  into  such  perpetual  fund.^*'  The  cost  of  a  monument 
which  a  husband  has  bought  and  placed  over  a  wife's  grave  is  not  a 
claim,  under  the  statute,  which,  in  the  absence  of  other  claims  or  other 
reasons  for  the  appointment  of  some  one  to  settle  her  estate,  will 
warrant  the  appointment  of  an  administrator  for  that  purpose.'" 

§  578.  Account  of  administrator  or  executor  and  exceptions 
thereto  may  be  referred  to  special  commissioner,  when. — The  court 
may,  if  it  deem  it  expedient  and  proi)er,  refer  the  account  and  the 
exceptions  thereto,  if  any,  to  a  special  commissioner,  appointed  by 
the  court  for  that  purpose." 
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i^  579.  Accounts  may  be  opened  on  exceptions  after  settlement 
to  correct  errors  or  mistakes. — When  an  account  is  settled  in  the  al)- 
senee  of  any  pers-oii  adversely  interested,  and  without  actual  notice 
to  him,  the  account  may  be  opened  on  his  filing  exceptions  to  the 
account  at  any  time  within  eight  months  thereafter,  and  upon  every 
settlement  of  an  account  by  an  executor  or  administrator  all  his  for- 
mer accounts  may  be  so  far  opened  as  to  correct  any  mistake  or  error 
therein,  excepting  that  any  matter  of  dispute  Ijetween  two  parties 
which  had  been  previously  heard  and  determined  by  the  court  can 
not  again  be  brought  into  question  by  either  of  the  same  parties 

M  R.  S.,  §  6184.  ument  should  they  see  fit  to  do  so. 

*  R.    S.,    §  6185.      This    provision  Curtis   v.    National   Bank,   39   0.   S. 

as  to  a  tombstone  did  not,  under  a  581,  under  S.  &  S.  Stat.  356. 

previous  statute,   extend   so   far  as  "  Catlin   v.    Huestis,   11   0.   C.  C. 

to    allow    an    administrator's    pre-  120. 

venting  heirs  from  erecting  a  mon-  "  R.  S.,  §  6186. 
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without  leave  of  the  court.  If,  upoii  lioaring  and  settlement  of  such 
account,  a  balance  remains  in  the  hands  of  the  executor  or  administra- 
tor due  the  estate,  the  court  may,  in  its  discretion,  order  distribution 
to  be  made  by  such  executor  or  administrator  according  to  law.^^ 
An  account  which  may  contain  items  that  may  be  excepted  to,  and 
whicli  have  been  allowed  and  settled,  can  not  be  opened  up  for  re- 
hearing when  a  second  account  is  filed,  in  the  absence  of  any  claim 
of  error  or  mistake  in  allowing  the  exceptionable  items  in  the  first 
account.*"  The  mistakes  which  may  be  corrected  in  a  former  account 
include  the  mistakes  of  the  court  as  well  as  those  of  the  executor 
or  administrator,  whether  as  to  items  embodied  in,  or  omitted  from 
the  former  account.*^ 

This  statute  does  not  have  any  effect  upon  matters  in  dispute  be- 
tween two  parties  which  have  been  previously  heard  and  determined 
by  the  court,  which  shall  not  again  be  brought  in  question  without 
leave  of  eourt.^^ 

§  580.  Same  continued — Court  has  power  to  hear  and  determine 
questions  of  fraud  upon  the  part  of  the  administrator  or  executor. — 

Where  an  executor,  by  authority  under  a  will  to  sell  real  estate  to 
pay  debts,  has  fraudulently  and  coUusively  sold  real  estate  at  much 
less  than  its  fair  value,  it  is  within  the  power  and  jurisdiction  of  the 
court,  upon  the  hearing  of  exceptions  to  the  account  of  such  executor, 
to  listen  to  the  evidence  thereon  and  determine  whether  he  has 
been  guilty  of  such  fraud.  If  the  court  so  finds  it  can  charge  him  in 
his  account  with  a  fair  value  of  the  lands.*^ 

§  581.  Exceptions  to  account  of  an  administrator  or  executor, 
generally. — When  an  account  of  an  administrator  or  executor  is  filed 

'"R.  S.,  §  6187.  upon   complaint  that  the   final   set- 

"  Campbell  v.  McCormick,  1  0.  C.  tlement  was  obtained  by  fraud,  con- 

C.  504.  structive  or  in  fact;    and  the  com- 

"  Watts  V.  Watts,  38  O.  S.  481.  men  pleas  has  jurisdiction  in  such 

"  Watts  V.  Watts,  38  O.  S.  481.  action.     In    such    case    the   petition 

^^Reed  v.  Brown,  10  O.  C.  C.  44.  must  state  with  distinctness  all  the 

Fraud  by   one   standing   in   a   fidu-  facts   and   circumstances   relied   on 

clary   and    confidential    relation    to  as   constructive   fraud   which   it   is 

the  person  affected  will  avoid  a  set-  claimed    induced    the    making    and 

tlement  of  any  account  of  a  trus-  approval   by   the   probate   court   of 

tee,   executor   or   administrator   in-  the  final  settlement.     Rote  v.  Strat- 

duced  thereby;    and  such  final  set-  ton,  2  O.  N.  P.  27   (Lake  Co.  com- 

tlement  may  be  attacked  in  a  court  mon  pleas). 

of  equity  in  an  independent  action 


§  581 
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in  the  probate  court  it  is  made  the  duty  of  that  court  to  cause  the 
notice  to  be  published  in  some  newspaper  of  the  county  of  the  filinj: 
thereof,  specifying  when  the  account  will  be  heard,  which  is  not  to  hy 
less  than  three  weeks  after  the  publication  of  the  notice.  At  the 
time  of  the  hearing  the  court  can  grant  further  time  for  the  hearing: 
of  the  account.**  And  at  the  hearing  the  court  has  power  to  ex- 
amine the  executor  or  administrator,  under  oath,  concerning  all  things 
touching  his  account,  and  if  he  thinks  proper,  to  reduce  the  same  to 
writing  and  to  require  the  administrator  or  executor  to  sign  the  same, 
which  must  be  filed  with  the  papers  in  the  case.*^     The  costs  madf 


"R.    S.,    §  6402.      See    also,   post, 
chapter  entitled  General  Provisions. 
«R.    S.,    §  6405.      See    also,  post, 
chapter  on  General  Provisions.    The 
administrator   can   not  be   required 
to  file  his  first  account  before  the 
expiration  of  the  eighteen   months 
from   the  date  of  his  bond.     State 
V.  Moore,  2  W.  L.  G.  405  (Hamilton 
Co.    common   pleas).     The   account 
should    include    ancillary    accounts 
required    of    him    in    other    states. 
He  can  do  this  by  obtaining  a  cer- 
tified copy,  stating  its  confirmation 
in  the  other  state,  and  that  the  orig- 
inal    and     vouchers     are     on     file. 
Phelps'  Estate,  2  W.  L.  G.  120  (Ham- 
ilton Co.  probate  court).    An  execu- 
tor or  administrator  with  the  will 
annexed,    authorized    to    sell    real 
estate  without  an  order  of  the  court, 
must  in  his  account  set  out,  with 
sufficient  certainty  to  enable  identi- 
fication, each  tract  sold,  price  when 
sold,  the  name  of  the  purchaser.    If 
the  account  does  not  so  specify,  ex- 
ceptions thereto   will   be  sustained, 
and  the  account  ordered  to  be  re- 
formed accordingly.     In  re  William- 
son.  4   O.   N.   P.   282.   7   0.   Dec.   24 
(Clark  Co.  probate  court).     In  ex- 
ceptions  to   the  account  of  an   ad- 
ministrator,   it   was    held:     1.    The 
administrator    or    executor    of    the 
deceased  person's  estate  has  a  right 


to    retain,    out   of   the    distributive 
share    of    an    heir    or    legatee,    an 
amount  equal  to  all  the  debts  ow- 
ing by   the  heir   or  legatee  to  the 
estate.     The    right    exists    whether 
the  heir  or  legatee   is   indebted  to 
the   deceased   before   his   death,  or 
contracted  the  liability  of  the  estate 
thereafter,   or  became   in   any  way 
indebted  to  the  estate  at  any  time. 
2.  The   settlement  and   distribution 
of  estates  belong  to  courts  of  equi- 
ty rather  than  to  courts  of  law,  and 
the  principles  and  doctrines  of  equi- 
ty will  be  applied  to  matters  arising 
therein.     3.  The  debt  due  from  the 
heir  or  legatee  to  an  estate  is  an  as- 
set to  such  an  estate,  and  where  the 
distributive  portion  of  such  heir  or 
legatee  is  equal  to  or  greater  than 
such   debt,   the   executor   or  admin- 
istrator should  charge  himself  with 
the   full   amount   of   the   same.    In 
the  Matter  of  Exceptions  to  the  Ac- 
count of  John  W.  Ellis,  5  O.  N.  P. 
207,  5  O.  Dec.  330    (Clark  Co.  pro- 
bate court).     In  the  Matter  of  the 
Estate  of  Reynolds,  3  O.  N.  P.  292, 
2  0.  Dec.  11   (Hamilton  Co.  probate 
court),  held  that  every  administra- 
tor and  guardian  is  a  trustee.    But 
while  the  statute  defines  the  trust 
which  they  execute,  the  terms  of  the 
trust  in   the  case  of  executors  are 
found   in  the  will  appointing  him. 
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in  a  proceeding  concerning  exceptions  to  the  account  of  an  executor 
or  administrator  may  be  allowed  and  taxed  "as  in  its  discretion  it  may 
think  right  and  equitable"  in  analogy  to  the  provisions  of  section  5351 
of  the  Eevised  Statutes.*'^ 

§  582.  Jurisdiction  of  the  court  to  hear  exceptions  to  the  account 
of  an  administrator  or  executor  who  has  resigned. — The  fact  that 
an  executor  or  administrator  has  resigned  pending  a  settlement  of 
his  accounts  does  not  take  the  jurisdiction  from  the  probate  court 
to  hear  and  determine  the  exceptions,  and  upon  the  hearing  of  such 
exceptions  the  court  has  full  power  to  ascertain  the  full  amount  due 
the  estate  from  him,  the  same  as  though  he  had  continued  his 
trust.''^ 

§  583.  Compensation  of  executors  and  administrators — Allowance 
for  expenses  and  extraordinary  services,  when. — Executors  and  ad- 
ministrators may  be  allowed  the  following  commissions  upon  the 
amount  of  the  personal  estate  collected  and  accounted  for  by  them  and 
of  the  proceeds  of  the  real  estate  sold  under  an  order  of  the  court  for 
the  payment  of  debts,  or  under  directions  of  the  will,  which  is  to  be 
received  in  full  compensation  for  all  their  ordinary  services,  that  is  to 
say:  (a)  For  the  first  thousand  dollars,  at  the  rate  of  six  per 
centum.  (&)  For  all  above  that  sum,  and  not  exceeding  five  thou- 
sand dollars,  at  the  rate  of  four  per  centum,  (c)  For  all  above  five 
thousand  dollars,  at  the  rate  of  two  per  centum.  And  in  all  cases 
such  further  allowance  must  be  made  as  the  court  shall  consider  just 
and  reasonable  for  actual  and  necessary  expenses,  and  for  any  extraor- 
dinary services  not  required  of  an  executor  or  administrator  in 
the  common  course  of  his  duty:  Provided,  however.  That  when 
provision  is  made  by  the  will  of  the  deceased  for  compensation  to 
any  executor,  the  same  will  be  deemed  a  full  satisfaction  for  his 

Such  trusts  are  as  boundless  as  the  *^  In    re   Raab's   Estate,   16   0.    S. 

will  prescribed,  and  it  is  only  when  273. 

he    transgresses    these    limits,     or  "  Slagle  v.  Entrekin,  44  O.  S.  637. 

where    fraud    is    shown,    that    the  See  Runyan's  Estate,  4  0.  N.  P.  335, 

court  will  interfere.     This  case  vir-  7   O.   Dec.   236,   as  to   the  effect  of 

tually   decided   that   where    an   ex-  the   death   of  an   administrator,   to 

ecutor  is  given  unlimited  powers  in  whose  account  exceptions  are  pend- 

the   will,   the   court   will   not   hear  ing  in  regard  to  rule  of  evidence, 
exceptions    to    his    account    unless 
fraud  is  shown. 
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services  in  lieu  of  his  aforesaid  commissious,  or  his  share  thereof, 
unless  he,  by  an  instrument  filed  in  the  court,  renounce  all  claims 
to  the  compensation  given  by  the  will."'^ 

This  section  of  the  statute  and  section  6165  are  to  be  construed 
together  in  determining  the  percentage  of  an  administrator  or  an 
executor.  His  commission  is  computed  on  the  total  sum  from  tli^ 
sale  of  real  and  personal  estate,  as  determined  by  section  6188,  and  not 
from  each  separately.*®  The  higher  rate  in  section  6188  should  be 
first  applied  to  personalty."" 

A  distribution  in  kind,  as  where  certificates  of  stock  came  into  the 
hands  of  an  administrator,  as  assets  of  the  estate,  and  remained  there 
until  final  distribution,  and  were  turned  over  by  him  to  the  widow 
as  sole  legatee,  will  entitle  the  administrator  to  his  per  centum 
thereon,  and  the  same  will  be  based  upon  the  value  of  the  property 
so  distributed.^^  A  surviving  partner,  who  is  the  administrator, 
will  be  entitled  to  compensation  out  of  partnership  funds  which  were 
partnership  assets  in  his  hands,  and  concerning  which  he  was  charged 
with  the  duty  of  completing  a  settlement.'^^  In  a  proceeding  to  sell 
mortgaged  lands  to  pay  debts,  the  administrator's  compensation,  under 
section  6165,  is  to  be  paid  prior  to  the  mortgage  liens  thereon." 
But  if  the  mortgagee,  whose  lien  is  fixed  by  the  court,  becomes  a 
purchaser  at  the  sale,  the  executor  or  administrator  will  not  be 
entitled  to  a  per  centum  compensation  for  that  part  of  the  purchase- 
money  applicable  to  the  satisfaction  of  the  mortgage." 

Compensation  will  not  be  allowed  on  legacies  where  lands  are  de- 
vised charged  with  the  payment  thereof,  and  the  devisee  pays  the 
same,  taking  from  the  legatee  a  receipt  therefor,  and  tenders  to  the 
executor  the  costs  of  administration,  exclusive  of  a  per  cent,  on  the 
legacies;'"  nor  will  the  administrator  te  allowed  a  per  centum  under 
the  statute  on  the  value  of  lands  conveyed  to  creditors  who  hold  a 
mortgage  thereon  by  the  heirs  under  an  arrangement  that  the  con- 
veyance is  to  operate  as  a  discharge  of  the  estate's  indebtedness." 
But  if  such  a  transfer  is  advantageous  to  the  estate,  and  was  brought 
about  Ijy  the  efforts  of  the  administrator,  he  may  be  allowed  compen- 

*'  R.  S.,  §  6188.  "  Stone  v.  Strong,  42  O.  S.  53. 

"  Stone  v.  Strong,  42  O.  S.  53.  "  Stone  v.  Strong,  42  0.  S.  53. 

""  Stone  V.  Strong,  42  0.  S.  53.  "  Williams    v.    Williams,    8    0.   S. 

"  Buddy's  Estate,  7  O.  N.  P.  589,  300.     See  Rote  v.  Warner,  17  0.  C. 

Goebel  130;   Stone  v.  Strong,  42  O.  C.  342,  9  Cir.  D.  536. 

S.  53.  "  Piatt  V.  Longworth,  27  0.  S.  159. 

"  Dayton  v.  Bartlett,  38  O.  S.  357. 
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sation  for  extra  services."  An  administrator  de  bonis  non  is  not 
entitled  to  charge  a  per  cent,  upon  the  amount  which  has  already  been 
subjected  to  a  charge  by  the  former  administrator.^® 

§  584.  Same  continued — Compensation  for  extraordinary  serv- 
ices.— There  seems  to  have  been  no  decision  by  our  courts  defining  and 
determining  what  is  meant  by  extraordinary  services,  but  it  was 
said  by  an  inferior  court  in  this  state  that  "what  will  constitute  'act- 
ually necessary  expenses'  or  'extraordinary  services  not  required  of 
an  executor  or  administrator  in  the  common  course  of  his  duty/  is  a 
matter  which  exists  in  the  sound  discretion  of  the  trial  court.  The 
statutory  fee  allowed  as  commission  is  intended  to  pay  the  adminis- 
trator or  executor  for  all  his  services  that  may  be  required  in  the 
common  course  of  the  duty  to  convert  all  the  assets  into  money,  to 
pay  the  debts  of  decedent  and  distribute  the  remainder  to  persons 
entitled  thereto.  *  *  *  jj^  ^^^  ^.^g^  ^^  ^^^  ^-^^  administrators 
were  entitled  to  an  extra  amount  for  expenses  incurred  and  services 
rendered  for  bringing  the  suit  to  construe  the  will,  the  care  of  the 
farm  and  collecting  the  rents,  paying  taxes  for  two  years.  In  all 
cases  where  an  administrator  or  executor  asks  an  extra  allowance 
he  should  present  his  claim  itemized  fully,  so  that  the  court  and 
all  interested  can  fully  understand  the  nature  of  his  claim.  Some 
courts  have  held  that  unless  this  is  done  they  will  not  allow  any  such 
claim  or  take  cognizance  of  its  existence."^"  This  compensation  will 
be  allowed  when  the  administrator  is  also  an  attorney  at  law,  and  as 
such  attorney  renders  services  which  would  otherwise  require  the  em- 
ployment of  counsel.^^  The  fact  that  such  services  are  of  the  na- 
ture to  require  an  administrator,  who  is  also  an  attorney,  to  aban- 
don his  practice  to  large  extent,  ought  not  on  that  account  to  be 
considered  as  a  ground  for  extra  compensation,  unless  his  time  has 
been  occupied  in  performing  extraordinary  services."^  The  risk  upon 
the  part  of  an  administrator  of  holding  and  keeping  in  his  safe 

"  Piatt  V.  Longworth,  27  O.  S.  159.  in  the  supreme  court.     See  11  W.  L. 

"In  re  Waring's  Estate,  7  O.  N.  P.  B.  360. 

553.  "1  Chatfield   v.   Wood,    7   A.    L.   R. 

"'Estate  of  Wolfe,  4  0.  N.  P.  338.  327,  affirmed  in  the  district  court, 

*"  Chatfield   v.   Wood,   7   A.   L.   R.  but  by  consent  of  parties  dismissed 

327,  affirmed  in  the  district  court,  in  the  supreme  court.     See  11  W.  L. 

but  by  consent  of  parties  dismissed  B.  360. 
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custody  stocks  coming  into  his  hands  as  assets  of  the  estate  is  not 
sufficient  to  authorize  a  court  to  allow  him  compensation  therefor 
upon  the  ground  of  extraordinary  services."- 

The  extraordinary  services,  within  the  meaning  of  the  statute,  are 
those  of  an  unusual  or  extraordinary  character  not  ordinarily  con- 
nected with  the  management  of  an  estate ;  and  time  and  services  ren- 
dered by  an  executor  in  looking  after  litigation,  growing  out  of  a  dis- 
agreement among  the  executors  of  the  estate,  can  not  be  compensated 
as  for  extraordinary  services  ;'^^  nor  will  extra  compensation  be  al- 
lowed to  an  administrator  or  executor  who  neglects  his  trust  or  dis- 
charges it  in  a  faulty  manner  to  tlio  injury  of  the  estate  or  the  an- 
noyance of  interested  parties,"  nor  will  it  be  allowed  even  where 
rendered  under  circumstances  justly  entitling  an  administrator  or 
executor  to  it  where  the  services  have  been  rendered  by  an  adminis- 
trator or  executor  who  has  refused  to  file  his  account  and  has  been  re- 
peatedly cited  for  that  purpose.^^ 

§  585.  Compensation  not  subject  to  attachment. — Until  allowed 
by  the  court,  the  commission  or  compensation  of  an  administrator 
or  executor  to  which  he  is  entitled  in  the  settlement  of  an  estate,  can 
not  be  attached  or,  by  any  similar  process,  appropriated  to  the  pay- 
ment of  his  claim  by  a  creditor  of  such  officer.^" 

§  586.  Order  of  settlement  of  final  account — Scope  and  extent 
of. — In  the  settlement  of  a  final  account,  it  is  within  the  power  of  the 
probate  court  only  to  determine  the  amount  due  the  estate  and  order 
payment  thereof  to  the  next  of  kin  or  those  entitled  thereto.     It  has 

•'  Buddy's  Estate,  Goebel  130.  to  charge  himself  with  all  the  as- 

•"  In  re  Johnston's  Estate,  4  0.  N.  sets  received  by  him  or  has  asked 

P.  156,  7  O.  Dec.  1.  for   credits   for   some   not   paid   by 

»*  Estate  of  Wolfe,  4  N.  P.  337,  7  0.  him.     Even   if   there   be   unfaithful 

Dec.  220.  administration  of  the  estate,  it  will 

"Cairns  v.  Hedges,  2  O.  C.  C.  103.  not  deprive  an  executor  or  admin- 

But  it  has  been  held  that  under  our  istrator  of  the   right  of  compensa- 

statute,  an  administrator  is  legally  tion  for  his  services,  so  far  as  they 

entitled    to    the    statutory    commis-  have    been    beneficial    to    the    per- 

sions    on    the    amount   of    the    per-  sons      interested      in     the     estate, 

sonal   estate  collected  and   account-  Campbell  v.  McCormick,  1  0.  C.  C. 

ed  for  by  him  and  of  the  proceeds  504. 

of  the  real  estate  sold  under  an  or-  ""Overturf    v.    Gerlach,    62    0.   S. 

der  of  the  court  for  the  payment  of  127. 
debts,  although  he  may  have  failed 
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power  even  to  enforce  this  order  by  execution.  But  when  this  is 
done  the  power  of  the  court  is  exhausted,  and  it  can  not  entertain  an 
original  petition  to  enforce  the  collection  of  an  amount  awarded  to 
a  distributee  as  a  debt  against  the  administrator."^  The  statute**^ 
authorizes  the  court  "to  settle  the  accounts  of  executors  and  adminis- 
trators, and  to  order  the  distribution  of  estates."  Construing  this 
section,  the  court  has  held  that  the  only  power  conferred  by  this 
provision  is  to  make  a  general  order  of  distribution.  This  does  not 
mean  that  the  probate  court  may  find  and  direct  the  persons  to  whom 
distribution  is  to  be  made,  and  the  amounts  to  each,  but  means  sim- 
ply that,  as  a  result  of  the  settlement  of  accounts  of  executors  and 
administrators,  and  as  a  step  necessary  to  a  final  distribution  of  the 
trust  fund,  a  general  order  of  distribution  is  to  be  made.  The  rights 
of  the  beneficiaries,  where  there  is  conflict,  are  to  be  worked  out  in 
other  tribunals,  and  by  process  and  pleadings  adapted  to  that  end."® 

§  587.  Executor  or  administrator  may  distribute  certain  assets 
in  kind,  when. — An  executor  or  administrator  who  has  paid  all  the 
debts  of  an  estate,  and  has  in  his  possession  notes,  bonds,  stocks, 
claims,  or  other  rights  in  action,  belonging  to  the  estate,  may,  with 
the  approval  of  the  probate  court,  entered  on  its  journal  (and  with 
the  assent  and  agreement  of  the  persons  entitled  to  the  proceeds  of 
such  assets  as  distributees,  including  executors,  trustees  and  guard- 
ians), distribute  and  pay  over  the  same,  in  kind,  to  those  of  such 
distributees  as  will  receive  the  same;  and  any  such  executor  or 
administrator,  when  the  debts  are  all  paid,  except  claims  in  suit  and 
contested,  or  liabilities  not  due  and  payable,  or  both,  may  provide 
for  the  payment  of  such  claims  and  liabilities,  by  setting  apart,  to  the 
satisfaction  of  the  probate  court,  enough  of  the  assets  for  that  pur- 
pose, and,  having  done  so,  he  may,  with  the  approval,  assent  and 
agreement,  aforesaid,  distribute  and  pay  over  in  cash  or  in  kind  all 
or  any  part  of  the  assets  in  his  hands,  and  not  set  apart,  as  aforesaid, 

"McLaughlin    v.    McLaughlin,    4  "« §  524. 

0.   S.   508.     As   to   how    and   when  "'  First  National   Bank  v.   Beebe, 

distribution     can     be    enforced     in  62  O.  S.  41.    A  general  order,  only, 

I    chancery  under  the  old  laws  of  ad-  necessary.     Armstrong   v.   Grandin, 

ministration,  see  Grosvenor  v.  Aus-  39  O.  S.  368;   Cox  v.  John,  32  O.  S. 

tin,  6  O.  104;  Stiver  v.  Stiver,  8  O.  532;  Swearingen  v.  Morris,  14  0.  S. 

217;  McDonald  v.  Aten,  1  0.  S.  293.  424. 
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to  such  of  said  distributees,  including  executors,  trustees  and  guard- 
ians, as  may  be  willing  to  receive  the  same.  Such  executors,  trus- 
tees and  guardians  will  be  liable  to  return  such  assets,  or  the  pro- 
ceeds thereof,  should  the  same  be  necessary  to  pay  the  said  claims  or 
liabilities;  and  each  of  the  other  distributees  must  give  an  indem- 
nifying bond  to  the  executor  or  administrator,  to  the  satisfaction  of 
the  probate  court,  for  the  same  purpose.  A  distribution,  in  kind,  in 
either  case,  will  have  the  same  force  and  effect  as  the  distribution  of 
the  proceeds  of  such  assets.'^" 

§  588.  Perpetuation  of  evidence  of  distribution;  final  discharge. — 
When  an  executor  or  administrator  has  paid  or  delivered  over  to  the 
persons  entitled  thereto  the  money  or  other  property  in  his  hands 
as  required  by  the  order  of  distribution,  or  otherwise,  he  is  required 
to  perpetuate  the  evidence  of  such  payment  by  presenting  to  the 
court,  within  one  year  after  such  order  was  made,  an  account  of  such 
payments,  or  the  delivery  over  of  such  property,  which,  being  prove-l 
to  the  satisfaction  of  the  court,  and  verified  by  the  oath  of  the  part;, 
must  be  allowed  as  his  final  discharge,  and  ordered  by  the  court  to  be 
recorded;  and  such  discharge  will  forever  exonerate  the  party  and  hi- 
sureties  from  all  liability  under  such  order,  unless  his  account  be  im 
peached  for  fraud  or  manifest  error.''^ 

§  589.  Unclaimed  money  to  be  invested,  how. — If  any  sum  of 
money  directed  by  a  decree  or  order  of  the  court  to  be  distributed  to 
heirs,  next  of  kin  or  legatees,  remain  for  the  space  of  six  months  im- 
claimed,  the  executor  or  administrator  who  was  ordered  to  pay  over 
the  same  may,  by  order  of  the  court,  invest  the  same  in  stock,  or  loan 
the  same  on  bond  or  mortgage,  as  the  court  shall  direct,  to  accumu- 
late for  the  benefit  of  the  persons  entitled  thereto,  and  such  invest- 
ment must  be  made  in  the  name  of  the  judge  of  the  court  for  the 
time  being,  and  will  be  subject  to  the  order  of  the  judge  and  his  suc- 
cessors in  office,  as  hereinafter  provided ;  and  the  person  making  such 
investment  must  file  in  the  court  a  memorandum  thereof,  with  the 
original  certificate,  or  other  evidence  of  title  thereto,  which  will  bo 
allowed  as  a  sufficient  voucher  for  such  payment  under  the  said  order 

'OR.  S.,  §  6189.  20  0.  310;   Barkaloo  v.  Emerick,  18 

"  R.     S.,     §  6190.     For     decisions  O.   268;    Adams  v.   Adams,  7  0.  S. 

under  this  section  prior  to  the  last  84. 

amendment,    see    Negley    v.    Gard, 
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or  decree :  Provided,  That  if  the  amount  can  not  be  so  invested,  the 
same,  under  the  order  of  the  court,  may  be  turned  into  the  county- 
treasury  and  credited  to  the  general  fund,  and  the  receipt  of  the 
county  treasurer  taken  therefor  and  filed  for  a  sufficient  voucher." 

§  590.  Such  money  paid  to  owner,  how — Who  responsible  for  safe- 
keeping of  evidences  of  title.— When  the  person  entitled  to  the  money 
invested,  or  turned  into  the  treasury,  satisfies  the  court  of  his  right 
to  receive  the  same,  it  is  the  duty  of  the  court  to  order  it  to  be  paid 
over  and  transferred  to  him;  and  in  case  it  has  been  turned  into  the 
treasury,  such  person  is  entitled  to  receive  a  warrant  therefor  from 
the  auditor,  upon  a  certificate  of  the  judge.'^^  The  judge  with  whom 
such  certificates  or  evidence  of  title  are  deposited,  for  the  time  being, 
and  each  succeeding  judge  to  whom  they  may  come,  and  his  surety, 
will  be  responsible  for  their  safe  keeping  and  application,  as  pro- 
vided in  the  two  preceding  paragraphs.'^'* 

§  591.  Enforcement  of  order  for  payment  of  distribution. — After 
thirty  days  from  the  time  the  settlement  of  an  account  of  an  execu- 
tor, administrator  or  guardian  has  been  made  or  may  be  hereafter 
made  by  the  probate  court,  and  an  order  of  distribution  made  thereon, 
if  the  executor,  administrator  or  guardian  neglect  or  refuse  to  pay  to 
any  person  interested  in  the  order  of  distribution  as  creditor,  legatee, 
widow,  heir  or  other  distributee,  or  otherwise,  when  demanded,  his  or 
her  share  of  the  estate  or  property  ordered  to  be  distributed  by  the 
probate  court,  it  is  lawful  for  any  person  interested  as  aforesaid  to 
file  a  petition  in  the  probate  court  against  the  executor,  administra- 
tor, or  guardian  making  such  settlement  of  his  or  her  account  as 
aforesaid,  briefly  setting  forth  in  the  petition  the  amount  and  nature 
of  the  claim  of  the  party  filing  such  petition,  whereupon  the  pro- 
bate court  is  required  forthwith  to  issue  a  citation  against  such  ex- 
ecutor, administrator,  or  guardian,  setting  forth  the  filing  and  the 
petition,  the  amount  claimed  by  the  petitioner,  and  commanding 
such  executor,  administrator  or  guardian  to  appear  before  said  pro- 
bate court  on  the  return  day  thereof  to  answer  the  petition,  and  show 
cause,  if  any,  why  judgment  should  not  be  rendered  and  execution 
awarded  against  him  or  her  for  the  amount  claimed  by  the  petitioner, 
and  found  to  be  due  upon  such  settlement  and  order  of  distribution, 

"R.  S.,  §  6191.  "R.  S.,  §  6193. 

"R.  S.,  §  6192. 
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which  citation  must  be  made  returnable  not  less  than  twenty  nor 
more  than  forty  days  from  the  date  thereof,  and  must  be  served  and 
returned  by  the  sheriff  or  other  proper  officer,  as  in  the  case  of  a 
summons,  and  may  issue  to  any  county  in  the  state.'''^ 

It  was  not  intended  that  the  remedy  provided  by  the  foregoing 
section  should  supersede  or  conflict  with  sections  6211,  6212  and  6213 
of  the  statute  authorizing  suits  on  the  administration  bond.  Section 
6195  provides  a  cumulative  and  more  speedy  remedy  for  the  en- 
forcement of  demands  against  the  executor  or  administrator;^"  and 
the  remedy  provided  for  in  the  sections  of  the  statutes  from  6195  to 
6201  has  been  said  to  "furnish  a  complete  and  adequate  remedy  to 
the  next  of  kin  to  recover  their  distributive  shares  of  the  estate  where 
it  can  be  shown  that,  in  respect  of  any  portion  of  this  estate,  the  tes- 
tator died  intestate."" 

The  probate  court  may  pass  on  the  validity  of  the  claims  of  lega- 
tees and  order  payment  of  same  before  final  distribution  of  the  es- 
tate."® In  proceedings  under  sections  6195  and  6196,  where  a  record 
aflBrmatively  shows  that  service  by  publication  under  the  latter  sec- 
tion has  not  been  complied  with,  all  proceedings  thereunder  are  void : 
and  an  interested  party,  by  motion,  can  set  aside  and  vacate  the 
same.''"  And  all  actions  brought  under  sections  6195  to  6199  of  the 
statute  must  be  brought  within  six  j^ears  after  the  expiration  of 
thirty  days  from  the  date  of  distribution,  or  the  claim  will  be  barred 
by  the  statute  of  limitations.*** 

§  592.  Same  continued — Non-resident  defendants  served,  how. — 
But  if  such  executor  or  administrator  reside  out  of  the  state,  the 
court,  being  satisfied  of  that  fact,  either  before  or  after  the  return  of 
the  citation,  may  order  such  non-resident  to  be  brought  into  court, 
by  publication  in  some  newspaper  of  the  county  in  which  the  petition 
is  filed,  for  six  consecutive  weeks  before  the  time  fixed  for  the  hearing 
of  said  cause ;  or,  in  case  no  newspaper  be  published  in  the  county, 

"R.  S..  §  6195.     See  as  to  law  of  14  O.  S.  432;   Cox  v.  John,  32  0.  S. 

distribution,     chapter     on     Descent  532. 

and  Distribution.  "  Disney  v.   Hawes,   12   W.   L.   B. 

"Dawson  v.  Dawson,  25  0.  S.  443.  322;   First  National  Bank  v.  Beebe, 

"Bowen  v.  Bowen,  38  O.  S.  426;  62  0.  S.  41. 

Disney  v.  Hawes,  12  W.  L.  B.  322,  '"  In  re  Estate  of  Cloud,  7.  0.  C.  C. 

citing    McLaughlin    v.    McLaughlin,  67. 

4  O.  S.  511;   Swearingen  v.  Morris,  "Lease  v.  Downey,  5  O.  C.  C.  480. 
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then  to  be  published  in  some  newspaper  having  a  general  circulation 
therein.^^ 

§  593.    Same  continued — Hearing,  judgment,  execution,  lien. — On 

the  return  of  the  citation  served,  or  the  service  of  notice  by  publica- 
tion, as  aforesaid,  the  cause  will  be  considered  ready  for  hearing, 
unless  for  good  cause  shown  by  either  party  the  same  be  continued 
for  trial  and  judgment,  as  in  other  cases  of  continuance,  and  if  no 
good  cause  be  shown,  in  defense  of  the  claim  of  plaintiff  in  such  peti- 
tion, it  shall  be  lawful  for  such  probate  judge  to  render  judgment  in 
favor  of  such  plaintiff,  against  such  executor  or  administrator,  for 
the  amount  found  to  be  due  to  the  petitioner,  and  remaining  unpaid, 
upon  the  settlement  and  order  of  distribution,  as  aforesaid,  with 
interest  and  costs  of  suit,  and  to  award  execution  thereon,  as  in  other 
cases  of  judgments,  which  execution  is  required  to  be  returned  and 
served  by  the  sheriff  or  other  proper  officer,  in  all  respects  as  execu- 
tions issued  from  the  court  of  common  pleas,  and  all  judgments 
rendered  under  this  section  will  have  like  liens  upon  the  real  estate 
of  the  parties  as  judgments  rendered  in  the  common  pleas,  and  gov- 
erned in  all  respects  by  the  same  rules.**^ 

§  594.    Same  continued — Probate  court  has  power  to  make  neces- 
sary   parties — May    determine    what    questions    therein. — If    the 

amount  coming  to  any  heir,  legatee,  widow  or  other  distributee,  under 
such  order  of  distribution,  be  uncertain,  or  in  dispute,  depending 
upon  the  construction  of  any  devise,  bequest,  conveyance,  contract, 
or  advancement,  or  upon  any  other  question,  the  probate  judge  may 
hear  and  determine  all  such  questions  necessary  to  ascertain  and  fix 
the  amount  due  the  plaintiff  in  such  petition,  and,  if  necessary,  to 
hear  and  determine  and  settle  the  rights  and  claims  of  all  the  parties 
interested,  as  aforesaid,  in  such  order  of  distribution,  and  for  that 
purpose  the  probate  court  is  authorized  to  cause  all  the  heirs,  legatees, 
or  other  distributees,  parties  in  interest,  to  be  made  parties  to  the 
petition  when  the  same  is  necessary,  by  amended  or  supplemental 
petition,  and  service  of  notice,  as  is  provided  above,  and  in  such  case 
to  render  judgment  and  award  execution  against  such  executor  or 
administrator  in  favor  of  the  parties,  respectively,  for  the  amounts, 
respectively,  found  due  them,  with  the  interest  and  costs,  unless 
the  court  should  be  of  opinion  the  costs  should  be  paid  out  of  the 

^'R.  S.,  §  6196.  ^R.  S.,  §  6197. 
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estate  ordered  to  be  distributed,  or  by  the  parties,  in  which  case  such 
order  must  bo  made  respecting  the  costs  as  arc  cquitablo,"^ 

§  595.  Same  continued — Probate  court  required  to  send  same  to 
common  pleas  court,  when — Motion  for  that  purpose. — In  all  cases 
under  the  sections  of  this  chapter  relating  to  the  enforcement  of  an 
order  of  distribution,  the  probate  court,  before  which  any  proceeding 
may  be  pending,  must,  on  motion  of  any  of  the  parties  to  said  pro- 
ceeding, cause  the  same  to  be  reserved  and  sent  to  the  court  of  com- 
mon pleas  of  that  county  for  trial  and  judgment  and  execution,  and 
in  case  of  such  reservation  it  is  the  duty  of  the  probate  judge  forth- 
with to  make  out  a  transcript  of  his  proceeding  in  the  cause,  so  far 
as  he  has  progressed  in  the  same,  which,  together  with  the  petition 
and  all  other  papers  in  the  cause,  must  be  forthwith  filed  with  the 
clerk  of  the  court  of  common  pleas  of  the  county  in  which  the  cause 
is  commenced,  and  said  cause  must  thereafter  be  carried  on  to  final 
judgment  and  execution  in  the  court  of  common  pleas,  in  all  re- 
spects as  though  the  same  had  been  originally  commenced  there,  as  a 
civil  action.^* 

§  596.  Same  continued — Common  pleas  court  has  concurrent 
jurisdiction  to  enforce  order  of  distribution. — The  court  of  common 
pleas  has  concurrent  original  jurisdiction  with  the  probate  court  in 
all  cases  provided  for  in  the  four  sections  preceding  the  next  above; 
and  any  creditor,  legatee,  widow,  or  other  distributee,  as  aforesaid, 
may  bring  a  civil  action  in  the  court  of  common  pleas  of  the  proper 
county  against  such  executor  or  administrator  for  his  or  her  share  of 
the  estate,  upon  such  settlement  and  order  of  distribution,  in  the 
same  manner  as  other  civil  actions,  and  proceed  therein  to  final  judg- 
ment and  execution,  and  be  governed  in  all  respects  as  upon  other 
civil  actions,  and  to  cause  all  persons  interested  in  such  cause,  as 
heirs,  legatees,  distributees,  or  otherwise,  to  be  made  parties  to  any 
action  aforesaid,  if  it  be  deemed  necessary,  in  order  to  a  full  and 
complete  settlement  and  adjustment  of  the  rights  of  the  parties,  in 
the  same  manner  as  other  civil  actions,  with  full  power  and  authority 
to  settle  and  determine  the  rights  of  the  parties  and  to  render  and 
award  execution  thereon  as  in  other  cases.'''' 

"R.  S.,  §  6198.  "R.  S.,  §  6200. 

"R.  S.,  §  6199. 
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§  597.  Same  continued — Sureties  may  be  made  parties  to  judg- 
ment, when — Defense  of  sureties  when  service  by  publication. — The 

sureties  of  ever}^  such  executor  or  administrator  will  moreover  be  liable 
upon  the  official  bond  of  the  executor  or  administrator  against  whom 
any  judgment  may  be  rendered  under  the  provisions  of  the  preceding 
sections,  either  in  the  probate  court  or  court  of  common  pleas;  and 
such  sureties  may  be  made  parties  to  any  judgment  by  petition  or 
action,  to  be  commenced  and  prosecuted  in  the  same  manner  as  is 
above  provided  for  the  commencement  and  prosecuting  cases  against 
executors  or  administrators,  to  final  judgment  and  execution:  Pro- 
videdj  That  in  all  cases  in  which  service  of  process  has  been  made 
upon  such  executors  or  administrators  by  publication,  as  above  pro- 
vided, the  surety  will  be  permitted  to  make  the  same  defense  as  the 
executor  or  administrator  could  have  made.^*' 

§  598.  Same  continued — Action  may  be  brought  in  the  common 
pleas  court  to  determine  questions  of  administration,  when. — In  the 

chapter  on  the  construction  of  wills  there  is  a  discussion  of  this  ques- 
tion. It  may  be  said,  however,  that  where  any  question  arises  as  to 
how  any  funds  should  be  distributed,  and  there  is  any  serious  doubt 
in  connection  therewith,  the  aid  of  the  common  pleas  may  and  ought 
to  be  invoked  by  the  executor  or  administrator  for  a  determination 
thereof.^^ 

§599.  Same  continued — Appeals  from  final  orders;  bills  of  ex- 
ceptions.— Appeals  are  allowed  from  any  final  order,  judgment  or 
decree  of  the  probate  court  to  the  common  pleas  court  by  any  person 
against  whom  any  such  order,  judgment  or  decree  may  be  made,  or 
who  may  be  affected  thereby,  in  the  same  manner  as  is  provided  for 
appeals  from  the  probate  court  to  the  common  pleas  court  in  other 
cases;  appeals  are  also  allowed  from  any  order  or  judgment  of  the 
common  pleas  court  in  like  manner  to  the  circuit  court  in  proceed- 
ings under  the  sections  herein  relating  to  the  enforcement  of  orders  of 
distribution,  by  any  person  against  whom  any  such  judgment  or  order 
may  be  rendered,  or  who  may  be  affected  thereby,  to  the  same  extent 
and  in  the  same  manner  as  is  provided  for  appeals  from  the  common 

"R.  S.,  §  6201.  ^'R.  S.,  §  6202.     See,    also,    ante, 

§  164. 
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pleas  court  in  other  cases;  and  bills  of  exceptions  may  be  taken  and 
allowed  upon  any  decision  of  the  probate  court,  common  pleas  court, 
or  circuit  court,  in  such  proceedings  as  in  other  cases.^^ 

■«  R.  S.,  §  6203.  It  has  been  held  seq.  Barr  v.  Closterman,  3  O.  C.  C. 
that  this  section  applies  only  to  441.  See,  also,  as  to  appeals,  R.  S., 
questions   arising   under    §  6195    et     §§  5226,  6407  and  6583  et  seq. 
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Section  Section 

616.  Application    for    appointment     620.     Bond  not  void  for  informality. 

— Requirements.  C21.     One  bond  sufficient  for  two  or 

617.  Bond;    requirements  as  to,  of  more  wards,  when. 

guardian  of  person  and  es-  622.     Guardian,    when    qualified    to 
tate.  act. 

618.  Bond  of  guardian  of  person.  623.     Appointment    of    new    guard- 

619.  Exceptions      to      bond— Addi-  ian  without  removing  old. 

tional  bond  required,  when. 

§  600.  Policy  of  law  to  protect  minors,  etc. — It  is  the  policy  of  the 
law  to  protect  the  person  and  property  of  the  citizen.  Among  th.- 
people  of  every  nation  there  are  those  who  do  not  have  the  faculty 
and  will  to  control  and  properly  care  for  and  manage  their  property 
or  to  protect  their  rights.  Among  persons  of  this  kind  are  classed 
infants,  which  includes  all  persons  within  the  age  of  minority,  im- 
beciles, idiots,  lunatics,  and  those  whose  minds  have  become  so  weak- 
ened by  drunkenness  as  to  be  incapable  of  taking  care  of  themselves 
or  their  property.  The  will  of  the  persons  thus  named  not  being 
strong  enough  for  their  protection,  the  state,  through  its  statutory 
enactments,  substitutes  its  will  in  their  stead,  and  the  statute  give- 
such  protection  by  the  appointment  of  persons  called  guardians  to 
have  control  of  their  persons  and,  in  certain  instances,  the  control 
and  custody  of  their  property. 

In  England,  in  earlier  times,  the  king  was  the  general  protector  of 
all  infants,  idiots  and  lunatics.  The  chancellor,  however,  represented 
the  crown,  and  acted  as  the  general  guardian  of  all  infants,  idiots  and 
lunatics ;  and  at  one  time  the  ecclesiastical  court  exercised  the  power 
of  appointing  guardians  of  infants  with  regard  to  their  personal 
property,  but  never  to  real  estate. 

^  601.  Guardian  defined. — A  guardian  is  defined  to  be  a  person 
who  is,  in  some  way,  appointed  to  the  care  and  management  of  the 
person  or  estate,  or  of  both,  of  a  child  during  its  minority.^  Guard- 
ianship in  the  various  states  of  this  country  is  dependent  entirely 


§  602.    Kinds  of  guardians. — Guardian,  in  the  proper  sense,  is  one 
who  guards,  preserves  or  secures,  and  in  a  legal  sense  is  applied  to  a 

"  Reeves'  Dom.  Rel.  311. 
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person  whose  right  and  duty  it  is  to  protect  the  rights  of  person  or 
property  of  some  other  person. 

There  were  two  kinds  of  guardianship:  (1)  Guardianship  by  the 
common  law;  (3)  guardianship  by  statute.  Guardianship  by  com- 
mon law  was  also  divided  into  three  kinds:  (1)  Guardianship  by 
nature,  which  belongs  to  the  father,  and  on  his  death  to  the  mother, 
and  lasted  only  to  the  age  of  majority  and  applied  and  pertained 
only  to  the  person;  (2)  guardianship  by  nurture,  which  extended 
only  to  the  age  of  fourteen  years,  applying  only  to  the  younger  chil- 
dren, and  belonged  to  the  father  and  then  to  the  mother;  (3)  guard- 
ianship in  socage,  which  applied  only  to  the  lands  acquired  by  the 
infant  by  descent. 

Guardianship  by  statute  is  of  two  kinds:  (1)  When  appointment 
is  made  in  accordance  with  the  provisions  of  the  statute ;  ( 2 )  guard- 
ians appointed  in  pursuance  of  the  testamentary  wishes  of  a  testate. 
The  common-law  guardianship  is  now  obsolete,  and  we  have  under 
the  statute  guardianship  of  the  person  and  guardianship  of  the  estate, 
and  guardians  ad  litem. 

At  one  time  there  were  chancery  guardians  appointed  by  chancery 
courts,  which  Professor  Kent  said  superseded  guardians  by  nature  and 
guardians  by  socage.  Jurisdiction  of  a  court  of  chancery  extended 
to  the  care  of  the  person,  only  so  far  as  was  necessary  for  his  protec- 
tion and  education,  and  to  the  care  of  his  property,  for  its  manage- 
ment and  preservation  and  proper  application  for  his  maintenance. 
But  guardians  in  America  are  now  universally  appointed  by  the 
probate  or  other  proper  court  under  the  statute,  in  some  states  chan- 
cery courts  retaining  a  supervisory  control  over  them.  But  a  peculiar 
discretion,  which  our  probate  courts  now  have  and  exercise  over 
guardians,  bears  a  strong  similarity  to  the  old  method  of  chancery 
supervision. 

§  603.  Who  are  infants. — The  law  designates  all  persons  within 
the  age  of  minority  by  the  term  "infants."  The  statute  regulates  the 
number  of  years  required  before  any  one  attains  to  the  age  of  ma- 
jority. The  required  number  of  years  for  males,  in  this  state,  is 
twenty-one;  for  females,  eighteen.^ 

'R.  S.,  §  3136.     Prior   to   the   act  Chamberlin,   W.   547.     "The  rule  is 

of   1834,   female   persons   were   not  that  the  infant  attains  full  age  on 

of  full  age   until  they  were   twen-  the  last  day  of  the  year  completing 

ty-one  years  of  age.     McClintock  v.  the  period  of  infancy,  and  since  the 
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§  604.  Guardians  appointed,  how — Statute. — Wlien  it  is  necessary, 
the  probate  court  in  each  county  must  appoint  guardians  of  minors 
resident  of  such  county.' 

§  605.  Appointment  dependent  upon  residence  of  minor — Jurisdic- 
tion.— The  statute  provides  for  appointment  of  guardians  of  minors 
resident  of  the  county.  If  the  ward  is  not  a  resident  of  the  county 
where  the  appointment  is  made,  such  appointment  is  void,  and  all 
acts  by  the  guardian  by  virtue  thereof  are  void.*  Such  minor  must 
have  either  an  actual  or  constructive  residence  within  the  county.'' 
Some  cases  may  arise  in  which  it  may  be  difficult  to  determine  where 
the  appointment  should  be  made.  But  the  general  rule  of  law  is 
that  the  domicile  of  the  infant  is  always  presumed  to  be  that  of  iU 
mother,  when  the  father  is  dead ;  and  where  the  parents  are  dead,  the 
place  where  its  parents  lived  and  died,  and  where  its  property  re- 
mains, is  presumed  to  be  the  proper  place  for  the  court  to  make  tht 
appointment.®  The  person,  whether  minor,  imbecile  or  insane,  muti 
in  general,  if  not  universally,  be  a  resident  within  the  jurisdiction  of 
the  court  making  the  appointment,  which,  of  course,  is  within  the 
county  as  designated  above."  And  so  it  would  follow  that  if  he  would 
remove  from  such  jurisdiction,  the  guardianship  should  cease  from 
that  county.*  An  insane  person  who  is  confined  in  an  asylum  in 
another  county,  of  course,  must  be  considered  a  resident  of  the  county 
where  he  resided  when  sent  to  the  asylum. 

§  606.  Appointment  of  guardian  of  infant  of  unsound  mind. — A.- 
pointed  out  elsewhere  under  this  subject,  all  laws  relating  to  guard- 
ians for  minors  and  for  wards,  and  pointing  out  the  rights,  duties 
and  liabilities,  apply  as  well  to  guardians  for  idiots  and  lunatics. 
It  is  a  rule  of  law  that,  where  the  court  appoints  a  guardian  of  an 
infant  who,  at  the  time  of  the  appointment,  is  also  of  unsound  mind. 

law  recognizes  no  fraction  of  a  day        *  Maxsom  v.  Sawyer,  12  O.  195. 
it  results  that  both  the  day  of  the         "Maxsom   v.   Sawyer,   12   0.  195: 

birth    and    of   the   anniversary   are  Commercial    Gazette    Co.    v.    Dean 

reckoned    in    full,    thus    shortening  25  W.  L.  B.  250. 
the  period  of  infancy  by  one  day."         "Doe    v.    Litherberry,    4    McLean 

"Woerner  American   Law   of  Guard-  442. 
ianshlp,  17.  '  2  Kent  Com.  226. 

» R.     S.,     §     6254.     And     certain         '  2  Kent  Com.  226. 
companies  in  this  state  may  act  as 
guardian.     R.  S.,  §  3821. 
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and  the  record  of  the  appointment  is  silent  as  to  the  grounds  of  the 
appointment,  there  is  a  presumption  that  the  appointment  is  made 
on  the  grounds  of  infancy  and  lunacy.^ 

§  607.  Jurisdiction  of  court  to  appoint  attaches,  when — It  is  a 
proceeding  in  rem. — Jurisdiction  of  the  court  over  the  appointment 
of  guardians  attaches  whenever  application  is  duly  made  to  the  court 
for  its  exercise  in  a  given  case.  It  is  not  essential  that  the  ward  be 
actually  before  the  court,  unless,  by  reason  of  his  right  to  choose  a 
guardian,  or  for  other  cause,  the  statute  so  require  it.  Proceedings 
for  the  appointment  of  guardians  are  not  inter  partes,  or  adversary 
in  their  character,  but  are  instituted  ordinarily  by  some  one  on  behalf 
of  the  ward,  and  for  his  benefit.^" 

§  608.    Collateral  attack  of  appointment. — The  general  doctrine, 
early  established  in  this  state,  with  reference  to  the  verity  of  judg- 
ments and  orders  of  probate  courts,  that  their  records  import  absolute 
verity,^^  applies  to  orders  of  appointment  of  guardians.     When  juris- 
diction of  such  courts  once  attaches,  they  have  full  power  to  hear  and 
determine  all  questions  which  may  arise  in  an  application  for  such 
appointment,  whether  in  regard  to  the  status  of  the  ward  or  other- 
wise.    No  irregularity  in  the  proceedings,  or  mistake  of  law  in  the 
decision  of  the  questions  arising  in  the  case,  will  render  the  appoint- 
ment void,  or  subject  it  to  impeachment  collaterally.     All  questions 
necessarily  arising  in  the  case  become  res  adjudicata  by  the  final  order 
of  appointment,  which  binds  all  the  world  until  set  aside  or  reversed 
by  a  direct  proceeding  for  that  purpose.     The  facts  thus  ascertained, 
and  the  sufficiency  of  the  evidence  upon  which  they  were  found  by 
the  proper  court,  can  not  be  collaterally  inquired  into  and  determined 
i  de  novo  upon  parol  testimony.     Where  the  record  shows  nothing  to 
j  the  contrary,  it  will  be  conclusively  presumed,  in  collateral  inquiries, 
I  that  the  final  order  was  made  upon  a  proper  showing,  by  the  proofs, 
I  of  all  the  facts  necessary  to  authorize  it.^^ 

§  609.  Guardian  of  person  and  of  estate — The  statute. — The  stat- 
ute of  this  state  makes  provision  for  two  general  kinds  of  guardians — 
the  one  for  the  person,  and  the  other  for  the  estate  of  the  ward.     The 

'King  V.  Bell,  36  0.  S.  460.  "  Sheldon  v.  Newton,  3  0.  S.  500. 

'"Shroyer  v.  Richmond,  16  0.  S.  "  Shroyer  v.  Richmond,  16  O.  S. 
455.  455. 


§610  OHIO    PROBATE    LAW    AND    PRACTICE.  398 

terms  of  the  statute  iu  this  respect  are  these:  A  guardian  may  be 
appointed  to  take  charge  only  of  the  estate  of  a  minor;  and  at  the 
time  of,  or  subsequent  to,  the  appointment  of  such  guardian  to  any 
minor  having  neither  father  nor  mother,  or  whose  father  and  mother 
are  both  unsuitable  persons  to  have  the  custody  and  tuition  of  such 
minor,  or  whose  interests  will  for  any  other  cause,  in  the  opinion  of 
the  court,  be  promoted  thereby,  the  court  may  also  appoint  a  guardian 
to  have  the  custody  and  provide  for  the  maintenance  and  education 
of  the  minor:  Provided,  however.  That  if  the  powers  of  the  person 
appointed  guardian  be  not  limited  by  order  of  appointment,  the  per- 
son so  appointed  shall  be  guardian  both  of  the  person  and  estate  of 
the  ward;  and  the  court  shall  in  every  instance  appoint  a  guardian 
both  of  the  person  and  the  estate  of  the  ward,  unless  the  interest  of 
the  minor  will,  in  the  opinion  of  the  court,  be  promoted  by  the  ap- 
pointment of  separate  guardians  as  hereinafter  set  forth. ^^ 

§  610.  When  guardian  of  person  may  be  appointed. — It  seems 
clear  from  the  statute  that  separate  guardians,  for  the  estate  and  for 
the  person,  may,  within  the  discretion  of  the  court,  the  interests  of 
the  minor  requiring  it,  be  appointed  for  minors.  Where  the  parents 
are  living  and  are  fit  and  suitable  persons,  being  the  natural  guard- 
ians, there  is  no  occasion  for  the  appointment  of  a  guardian  of  the 
person ;  if  a  guardian  of  an  estate  is  necessary  in  such  cases,  it  is  by 
the  terms  of  the  statute  limited  to  guardianship  of  the  estate.  It 
is  probably  true,  as  stated  by  one  judge,  that  "the  law  gives  to  par- 
ents the  right  to  the  custody  of  their  minor  children,  and  where  the 
child  has  no  estate,  in  my  opinion,  there  is  no  provision  of  law  by 
which  that  custody  may  be  taken  from  the  parents  where  the  parents 
are  fit  and  suitable  persons  to  have  the  custody  of  the  child  and  are 
able  to  care  for  it ;  and  where  it  is  attempted  to  take  from  them  that 
custody,  they  are  entitled  to  notice  and  a  chance  to  be  heard  in 
court.""  The  same  judge  arrived  at  the  conclusion  that  there  is  no 
authority  under  our  statutes  for  the  appointment  of  a  guardian  of 
the  person  of  a  minor  where  there  is  no  estate;"  and  this  seems 
plausible  from  the  language  of  the  statute,  as  the  provision  for  the 
appointment  of  a  guardian  of  the  person  seems  to  couple  the  power  to 

"  R.  S.,  §  6255.  must    be    given,    see    Boescher    v. 

»  Bigger,  J.,  In  In  the  Matter  of     Boescher,  7  O.  N.  P.  418,  5  Dec.  184. 

Baier,  8  O.  N.  P.  107.     That  notice        "  In  the  Matter  of  Baier,  8  0.  N. 

P.  107. 
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appoint  a  guardian  of  the  person  with,  and  make  its  exercise  depend- 
ent upon,  the  power  to  appoint  a  guardian  of  the  estate,  providing  as 
it  does  that  "at  the  time  of,  or  subsequent  to  the  appointment  of  such 
guardian,  etc.  (of  estate),  a  guardian  of  the  person  may  be  appointed 
where  the  minor  has  neither  mother  nor  father,  or  where  they  are 
unsuitable.""  While,  as  stated,  the  language  of  the  statute  seems  to 
indicate  that  the  power  to  appoint  a  guardian  of  the  person  of  a 
minor  is  dependent  upon  the  existence  of  an  estate,  it  is  perfectly  well 
understood  that  there  are  many  instances  where  a  minor  is  without 
estate,  has  neither  father  nor  mother,  or  where  both  are  unsuitable 
persons  to  have  the  custody  and  tuition  of  their  minor  child,  and 
some  one  ought  to  and  may  be  appointed  for  that  purpose.  If  the 
probate  court  can  not  appoint  a  guardian  in  such  case,  courts  of 
chancery  have  ample  power  to  take  the  custody  of  the  minor  away 
from  the  custody  of  the  unsuitable  parents  and  commit  it  to  some 
proper  person  by  proceedings  in  habeas  corpus. 

§  611.  Same  continued — Duty  of  guardian  of  person. — The  duty 
of  a  guardian  of  the  person  is  to  have  the  custody  and  provide  for 
the  maintenance  and  education  of  such  minor.^'^ 

§  612.  How  far  court  will  regard  contract  of  parents  as  to  re- 
ligious training  in  appointing  guardian. — The  policy  of  the  law  re- 
quires the  court,  in  making  appointment  of  guardians,  to  regard  the 
present  and  future  well-being  of  the  minor  as  the  paramount  and  con- 
trolling consideration,  and  all  rights  or  wishes  of  parents  must  yield 
thereto.  Many  elements  enter  into  this  matter;  not  only  the  tem- 
poral and  material  support  and  maintenance  must  be  provided  for, 
but  regard  must  be  had  for  intellectual  and  spiritual  nurture  and 
cultivation;  and  hence,  in  appointing  a  guardian  for  a  minor  of  ten- 
der age,  whose  deceased  father  and  mother,  at  their  marriage,  entered 
into  an  agreement  that  the  children  should  be  brought  up  in  a  par- 
ticular religious  faith,  the  court  will  give  force  and  effect  to  the  same 
as  far  as  it  is  consistent  with  such  minor's  highest  welfare.^* 

§  613.  Who  is  ineligible  as  guardian. — Ko  person  who  may  have 
been,  or  who  shall  be,  an  administrator  of  the  estate  or  an  executor  of 

"In  the  Matter  of  Baier,  8  O.  N.  "R.  S.,  §  6265.  As  to  compul- 
P-  107.  sory  education,  see  R.  S.,  §  4022-1. 

"  In  re  Luck,  7  0.  N.  P.  49. 
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a  last  will  and  testament  can  be  appointed  a  guardian  of  the  person 
or  estate,  or  of  the  estate  only,  of  any  minor  Avho  is  interested  in  the 
estate  administered  upon,  or  who  is  entitled  to  any  interest  under  or 
by  virtue  of  such  last  will  and  testament;  but  an  administrator  or 
executor  may  be  appointed  a  guardian  of  the  person  only  of  any 
minor."  It  is  a  general  rule  of  law  that,  in  all  cases  where  a  guardian 
has  been  appointed  by  proper  authority,  and  is  in  the  actual  perform- 
ance of  the  duties  of  the  guardianship,  the  appointment  of  anotlitT 
person  to  the  same  office  is  void.^° 

§  614.  Female  guardian  not  disqualified  by  marriage. — The  mar- 
riage of  a  woman  will  not  disqualify  her  to  act  as  guardian,  whether 
her  marriage  occur  before  or  after  her  appointment  and  qualification, 
and  all  her  acts  in  this  capacity  will  have  the  same  validity  as  though 
she  were  unmarried.-^ 

§  615.  When  minor  may  choose  a  guardian,  or  court  may  ap- 
point.— Any  male  infant  over  the  age  of  fourteen  years  or  a  female 
infant  over  the  age  of  twelve  has  the  right  to  select  a  guardian,  who, 
if  a  suitable  person,  must  be  appointed.  If,  however,  the  minor  fail 
to  select  a  suitable  person,  an  appointment  may  be  made  without  ref- 
erence to  the  wishes  of  the  minor.  A  minor  can  not  in  any  instance 
have  the  right  to  select  one  person  to  be  the  guardian  of  his  estate  or 
her  estate  only,  and  another  person  to  be  the  guardian  of  his  or  her 
person  only,  unless  the  court  having  the  power  of  appointment  shall 
be  of  the  opinion  that  the  interest  of  such  minor  will  be  promoted  by 
the  choice  and  appointment  of  such  separate  guardians  instead  of 
one  guardian  both  of  the  person  and  of  the  estate." 
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§  616.    Application  for  appointment — Requirements. — Before  any 
person  will  be  appointed  guardian  of  the  person  and  estate,  or  of  the 

"R.  S.,  §  6256.  guardian  of  the  estate  of  such  mi- 

=»Scobey   v.   Gano,   35   O.   S.   550;  nor;   and  the  minor  having  become 

Griffith  v.  Frazier,  8  Cranch  (U.  S.)  a   resident   of   another   county,  the 

9;  Thomas  v.  Burrus,  23  Miss.  550;  probate    court    of    that   county   haa 

Copp  v.  Copp,  20  N.  H.  284;  Fay  v.  power  to  appoint  another  guardian, 

Hurd,  8  Pick.  528;  Robinson  v.  Zol-  although  no  order  vacating  the  for- 

linger,  9  Watts  169.     "An  adminis-  mer  order  has  been  made.     Scobey 

tratrix  of  an  estate  in  which  a  mi-  v.  Gano,  35  O.  S.  550. 
nor  is  interested,  is.  under  the  act        "  R.  S.,  §  6292. 
of  1858,  Ineligible  to  be  appointed         =^  R.  S.,  §  6257. 
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estate  only,  of  any  minor,  he  is  required  to  file  in  the  office  of  the 
court  having  such  appointment  to  make  a  statement  of  the  whole  es- 
tate of  the  minor,  and  the  probable  value  thereof,  and  also  the  prob- 
able annual  rents  of  such  minor's  real  estate.  Tliese  statements  must 
be  verified  by  affidavit. ^^ 

§617.  Bond;  requirements  as  to,  of  guardian  of  person  and  es- 
tate.— The  guardian  must  give  bond  with  freehold  sureties,  resident 
of  the  state,  one  of  whom  must  be  a  resident  of  the  county  where  the 
appointment  is  made.  The  bond  is  made  payable  to  the  state,  and 
for  a  sum  double  the  amount  of  personal  estate  belonging  to  the 
minor,  and  also  of  the  gross  amount  of  the  rents  that  will  probably 
be  received  by  the  guardian  from  the  real  estate  of  the  minor  during 
his  or  her  minority.  The  law  provides  that  in  lieu  of  freehold  surety, 
the  guardian  may  execute  a  mortgage  on  good  and  unincumbered  real 
estate,  first  furnishing  to  the  probate  court  an  abstract  of  his  title 
.thereto,  verified  by  affidavits  duly  filed,  and  shown  to  be  in  value,  ex- 
clusive of  all  improvements  thereon,  sufficient  to  secure  the  bond  to 
the  satisfaction  of  the  probate  court,  which  mortgage  must  be  duly 
recorded  in  the  county  in  which  the  real  estate  is  situate,  and  filed 
with  the  probate  court.  The  bond  must  be  conditioned  for  the  faith- 
ful discharge  of  the  duties  of  the  person,  as  such  guardian,  and  must 
be  approved  by  the  court  making  the  appointment.  The  guardian 
must  take  an  oath  that  he  will  faithfully  and  honestly  perform  the 
duties  involving  upon  him  as  such  guardian.^^ 

§  618.  Bond  of  guardian  of  person. — Before  a  person  is  appointed 
guardian  to  have  the  custody,  maintenance  and  tuition  of  the  minor, 
without  the  right  to  take  charge  of  the  real  estate  of  such  minor,  he 
must  give  bond  in  double  the  probable  expenses  of  maintaining  and 
educating  such  minor  during  one  year.  In  all  other  respects  his 
bond  must  be  the  same  as  if  he  had  charge  of  the  estate  of  his  ward, 
and  he  must  take  the  same  oath  as  is  prescribed  in  the  preceding 
paragraph.^^ 

§  619.    Exceptions  to  bond — Additional  bond  required,  when. — 

Exceptions  may  be  filed  in  the  probate  court  by  any  person  on  behalf 

="R.  S.,  §  6259.  ^''R.  S.,  §  6260. 

**R.  S.,  §  6259. 
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of  any  minor  for  whom  a  guardian  has  been,  or  may  be,  appointed,  to 
the  bond  of  the  guardian,  as  to  tlie  sufficiency  of  the  amount  of  the 
penalty  thereof,  or  to  the  sureties  therein.  When  such  exceptions  are 
fded  notice  must  be  given  to  the  guardian  to  appear  before  the  court 
within  a  reasonable  time,  not  exceeding  ten  days,  and  show  cause 
against  the  allowance  of  the  exceptions.  Upon  hearing  of  the  excep- 
tions, the  court  may  dismiss  the  same,  or  require  such  guardian  to 
find  additional  sureties  or  security  in  a  greater  amount,  or  make  such 
other  order  as  the  cause  may  require.  It  shall  be  the  duty  of  the 
court  by  which  any  guardian  is  appointed  to  require,  of  its  own  mo- 
tion, such  guardian  to  give  additional  bond  whenever,  in  the  opinion 
of  the  court,  the  interests  of  the  ward  of  such  guardian  demand  the 
same.^' 

§  620.  Bond  not  void  for  informality. — No  bond  executed  by  a 
guardian  will  be  void  or  held  invalid  on  account  of  any  informality 
in  the  same,  nor  on  account  of  any  informality  or  illegality  in  the 
appointment  of  the  guardian.  Such  bond  will  have  the  same  force 
and  effect  as  if  the  appointment  had  been  legally  made  and  the  bond 
executed  in  proper  form." 

§  621.  One  bond  sufficient  for  two  or  more  wards,  when. — When 
the  same  person  is  appointed  guardian  of  several  minors,  when  of  the 
same  parentage,  and  inheriting  from  the  same  estate,  separate  bond 
will  not  be  required;  and  in  such  cases  only  one  application  will  be 
required,  and  letters  of  guardianship  to  be  issued  to  such  guardian 
will  be  in  one  copy  and  not  one  for  each  minor.  The  court  approv- 
ing and  recording  such  bond  and  issuing  such  letters  will  be  allowed 
to  charge  such  fees  as  are  by  law  allowed  for  such  services,  to  be 
charged  but  once,  and  not  once  for  each  ward  of  such  guardian." 

§  622.  Guardian,  when  qualified  to  act. — A  guardian  is  qualified 
when  he  has  given  bond  which  has  been  approved;  he  can  not  act 
until  this  is  done.  It  is  not  essential  to  his  proper  qualification  that 
letters  of  guardianship  issue  to  him,  they  being  merely  evidence  of 
his  qualification.*® 

§  623.    Appointment  of  new  ^ardian  without  removing  old.— 

The  general  rule  is  that  where  a  guardian  has  been  appointed  by  th-' 

»R.  S.,  §  6261.  "R.  S.,  §  6263. 

"  R.  S.,  §  6262.  "  State  v.  Sloane,  20  0.  327. 
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proper  authority,  and  is  in  the  discharge  of  the  duties  of  his  trust, 
the  appointment  of  another  person  to  the  same  office  is  void.^"  But 
this  rule  does  not  apply  where  a  minor  becomes  a  resident  of  another 
county,  the  probate  court  of  that  county  having  power  to  appoint  an- 
other guardian,  although  no  order  vacating  the  former  appointment  is 
made.^^ 

2.  Testamentaey  Guardians. 

Section  Section 

624.  Appointment  in  will.  ment— Duties,    powers    and 

625.  Testamentary    guardian    pre-  liabilities  of  same. 

ferred    in    making    appoint-     626.     Bond   of  testamentary  guard- 
ian. 

§  624.  Appointment  in  will. — Any  father,  or  in  case  the  father  be 
dead  or  have  gone  to  parts  unknown,  any  mother,  may,  by  last  will, 
in  writing,  appoint  a  guardian  or  guardians  for  any  of  his  or  her 
children,  whether  born  at  the  time  of  making  the  will,  or  otherwise, 
to  continue  during  the  minority  of  the  children,  or  for  a  less  time.^^ 
Of  course,  the  fact  that  one  is  named  in  a  will  as  guardian  has  no 
force ;  such  person  must  qualify  before  he  can  act. 

§  625.  Testamentary  guardian  preferred  in  making  appoint- 
ment— Duties,  powers  and  liabilities  of  same. — When  the  guardian 
has  been  appointed  by  will  by  father  or  mother  of  any  child,  the 
guardian  so  appointed  is  entitled  to  preference  in  appointment  over 
all  others  without  reference  to  his  place  of  residence  or  the  choice  of 
such  minor,  but  his  appointment,  duties,  powers  and  liabilities  are 
in  all  other  respects  governed  by  the  law  regarding  guardians  not  ap- 
pointed by  the  will,  except  as  otherwise  specially  provided.^^  The 
request  in  the  will  is  not  binding  on  the  court,  and  may  be  disre- 
garded when  the  best  interests  of  the  minor  require  it. 

§  626.  Bond  of  testamentary  guardian. — Every  testamentary 
guardian  is  required  to  give  bond  in  like  manner  and  with  like  con- 
ditions, as  is  required  by  a  guardian  appointed  by  the  probate  court. 
When  the  testator,  in  the  will  appointing  the  guardian,  has  ordered 

'"Scobey  v.   Gano,   35   O.   S.   554;  ^' Scobey  v.  Gano,  35  O.  S.  550. 

Thomas   v.    Burrus,    23    Miss.    550;  "R.  S.,  §  6266. 

Copp  v.  Copp,  20  N.  H.  284;  Fay  y.  "^R.  S.,  §  6267. 
Hurd,  8  Pick.  528. 
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or  requested  that  bond  should  not  be  given  by  the  guardian,  the  bond 
will  not  be  required,  unless,  from  a  change  in  the  circumstances  or 
situation  of  the  guardian,  or  other  sutTicient  cause,  the  court  of  pro- 
bate shall  think  proper  to  require  it.^* 


3.  Powers  axd  Duties — General  Matters. 


Section 

627.  Powers  of  guardian  of  person 
and  estate — Rights  of  par- 
ents. 

Must  first  make  and  file  in- 
ventory. 

Power  to  sell  personal  prop- 
erty. 

Duty  as  to  management  of 
estate. 

Duty  as  to  rendition  of  ac- 
count. 

Collection,  payment  and  com- 
pounding of  debts. 

Duty  as  to  education. 

Duty  as  to  loan  or  invest- 
ment of  funds — Kinds  of 
investments. 

Same  continued  —  Guardian 
may  change  investment, 
when. 

Guardian  must  obey  all  or- 
ders. 

Must  account  to  ward. 

Duties  of  guardian  of  estate. 


628. 

629. 

630. 

631. 

632. 

633. 
634. 

635. 


636. 

637. 
638. 


Section 

639.     Duties  of  guardian  of  the  per- 
son. 

Ward  may  be  bound  out,  how . 

Release  of  ward's  tax  title  by 
guardian. 

Actions  on  behalf  of  minors 
or  imbeciles  by  guardian. 

Defenses  to  actions  made  by 
guardian. 

Suits  before  justice  of  peace 

Guardian  can  not  waive  sum- 
mons. 

Guardians'  duties  enforced, 
how. 

Powers  of  guardians  of  for- 
eign wards. 

Guardian  can  not  purchase  in 
his  own  name,  or  profit  out 
of  the  estate. 

Repairs  by  guardian. 

Deposit  of  funds  in  bank. 

Guardian  may  partition. 

Power  of  foreign  guardian  in 
partition. 


640. 
641. 

642. 

643. 

644. 
645. 

646. 

647. 

648. 


649. 
650. 
651. 
652. 


§  627.  Powers  of  guardian  of  person  and  estate — Rights  of  par- 
ents.— Every  person  appointed  guardian  both  of  the  person  and  t- 
tate  of  a  minor  has  the  custody  and  tuition  of  his  ward,  and  man- 
agement of  his  ward's  estate  during  minority,  unless  sooner  removed 
or  discharged  from  the  trust,  or  the  guardianship  determines  on  a' 
count  of  any  of  the  cases  specified  in  this  chapter.  The  statute  pro- 
vides, however,  that  the  father  of  such  minor,  or  if  there  be  no 
father,  the  mother,  if  a  suitable  person,  respectively,  shall  have  the 
custody  of  the  person  and  the  control  or  education  of  such  minor." 


R.  S.,  §  6268. 


»R.  S.,  §  6264. 
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§  628.  Must  first  make  and  file  an  inventory. — The  statute  in  very 
general  terms  defines  the  various  duties  of  guardians.^*^  The  first 
duty  after  appointment  is  to  make  out  and  file  within  three  months 
after  his  appointment  a  full  inventory,  verified  by  oath,  of  the  real 
and  personal  estate  of  the  ward,  with  the  value  of  the  same,  and  the 
value  of  the  yearly  rent  of  the  real  estate.  If  the  guardian  fails  to 
perform  this  duty  within  thirty  days  after  he  has  been  notified  of  the 
expiration  of  the  time  by  the  probate  judge,  he  may  be  removed,  and  a 
successor  appointed.  ^^  The  guardian  puts  the  value  upon  the  prop- 
erty himself  without  appraisers.  The  purpose  of  the  inventory  is  to 
show  what  property  comes  into  the  possession  of  the  guardian,  but  it 
is  not  regarded  as  conclusive  in  this  respect. ^*^ 

§  629.  Power  to  sell  personal  property. — The  statute  confers 
power  upon  guardians  to  sell  all  or  any  part  of  the  personal  estate  of 
the  ward,  "when  for  the  interest  of  the  ward."^^  There  is  nothing  in 
the  statutes  indicating  whether  it  is  or  is  not  necessary  to  first  obtain 
an  order  of  court  authorizing  the  sale  of  the  personal  property.  It 
would  be  safer  and  better  to  obtain  an  order  for  this  purpose,  although 
a  sale  by  a  guardian,  without  an  order,  in  good  faith  and  for  the  best 
interests  of  the  ward,  may  not  be  invalid.  Speaking  of  the  proposi- 
tion as  to  the  efl'ect  of  a  sale  by  a  guardian  of  his  ward's  property, 
made  at  a  sacrifice  of  the  ward's  interest,  the  supreme  court  says: 
"The  guardian  is  a  trustee,  and  if  one  buys  from  the  ward's  personal 
estate,  with  actual  or  constructive  notice  that  the  same  is  held  in 
trust,  and  under  circumstances  furnishing  reasonable  grounds  to  be- 
lieve that  the  sale  is  not  for  the  ward's  interest,  the  purchaser  can 
acquire  no  title  to  the  property,  if  the  guardian  misappropriates  the 
proceeds  of  the  sale.  In  such  a  case,  the  purchaser  is  put  upon  in- 
quiry ;  he  buys  at  his  peril ;  he  can  stand  in  no  better  position  than  the 
guardian  himself,  and  must  be  held  to  be  a  trustee  for  the  wards."*" 

§  630.  Duty  as  to  management  of  estate. — The  statute  requires  the 
guardian  "to  manage  the  estate  for  the  best  interest  of  his  ward."*^ 
A  guardian  acting  within  the  scope  of  his  authority,  exercising  such 
prudence,  care  and  diligence  as  men  of  ordinary  prudence,  care  and 
diligence  manifest  in  like  matters  of  their  own,  fulfills  the  require- 

*R.  S.,  §  6269.  ^"'R.  S.,  §  6280. 

"R.  S.,  §  6269.  ^"Strong  v.  Strauss,  40  O.  S.  87. 

**  State  v.  Stewart,  36  Miss.  652.  "  R.  S.,  §  6269. 
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nients  of  the  statute.     This  is  the  rule  applicable  to  all  trustees,  and 
has  been  elsewhere  discussed.*^ 

§  631.  Duty  as  to  rendition  of  account. — Every  guardian  is  re- 
quired to  render  on  oath  to  the  proper  court  an  account  of  the  receipts 
and  expenditures  of  the  guardian,  verified  by  vouchers  or  proof,  and 
as  a  part  of  the  account,  a  full  itemized  statement  of  all  the  funds  of 
his  ward's  estate,  the  date  and  nature  of  their  investment  and  se- 
curities thereof,  and  the  rate  of  interest  or  income  accruing  thereon, 
once  in  every  two  years,  or  oftener,  upon  the  order  of  the  court,  made 
upon  the  motion  of  any  person  interested  in  the  ward  or  the  property 
of  the  ward,  for  good  cause  shown  by  affidavit,  and,  failing  so  to  do 
for  thirty  days  after  he  has  been  notified  of  the  expiration  of  the  time 
by  the  probate  judge,  he  will  not  be  entitled  to  receive  any  allowance 
for  services,  unless  the  court  enter  upon  its  journal  that  such  delay 
was  necessary  and  reasonable:  Provided,  That  in  all  cases  where 
the  whole  estate  of  the  ward  or  of  several  wards  jointly,  under  the 
same  appointment  of  guardianship,  shall  not  exceed  $200  in  value, 
the  guardian  shall  only  be  required  to  render  such  account  upon  the 
termination  of  the  guardianship,  or  upon  the  order  of  the  court  made 
upon  its  own  motion,  or  the  motion  of  some  person  interested  in  the 
ward  or  wards,  or  in  his  or  her  or  their  property,  for  good  cause 
shown,  and  set  forth  upon  the  journal  of  the  court.^^ 

§  632.  Collection,  payment,  and  compounding  of  debts. — It  is  the 
duty  of  every  guardian  of  any  minor  to  pay  all  just  debts  due  from 
his  ward  out  of  the  estate  in  his  hands,  and  collect  all  debts  due  such 
ward,  and  in  case  of  doubtful  debts  to  compound  the  same.*'  But  he 
can  not  compromise  and  adjust  claims  to  his  personal  advantage." 

§  633.  Duty  as  to  education. — When  any  ward  has  no  father,  or 
having  a  father  who  is  unable  or  fails  to  educate  such  ward,  it  shall 
be  the  duty  of  his  guardian  to  provide  for  him  such  education  as  the 
amount  of  his  estate  may  justify.*" 

§  634.  Duty  as  to  loan  or  investment  of  funds — Kinds  of  invest- 
ments.— Every  guardian  is  required  to  loan  or  invest  the  money  of 

"An<e,  §  287;  Millerv.  Proctor,  20  "Cox  v.  John,  32  O.  S.  532. 

O.  S.  442.  "R-  S.,  §  6269.     For    full    discuB- 

«» R.  s.,  §  6269.  slon    of    this    matter    see    Woerner 

"R.  S.,  §  6269.  Am.  Law  of  Guardianship,  162-171. 
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his  ward  within  a  reasonable  time  after  he  receives  it,  in  notes  or 
bonds  secured  by  first  mortgage  on  real  estate  of  at  least  double  the 
value  of  the  money  loaned  or  invested,  but  the  buildings  thereon,  if 
any,  shall  be  well  insured  against  loss  by  fire  and  so  kept  by  the  mort- 
gagor for  the  benefit  of  the  mortgagee,  until  the  debt  is  paid,  and 
upon  failure  so  to  do,  the  mortgagee  shall  do  the  same,  and  the  ex- 
pense of  the  insurance  to  the  mortgagee  shall  be  repaid  by  the  mort- 
gagor, and  be  a  lien  upon  the  property  concurrent  with  the  mortgage, 
in  bonds  of  the  United  States  or  any  state,  upon  which  default  has 
never  been  made  in  payment  of  interest,  or  bonds  of  any  county  or 
city  in  this  state,  issued  in  conformity  to  law;  or,  with  the  consent 
and  approbation  of  the  probate  court,  in  productive  real  estate  within 
the  state,  the  title  to  which  shall  be  taken  in  the  name  of  the  guardian 
as  such;  and  to  manage  such  investments,  and,  when  deemed  proper, 
change  the  same  into  any  other  investments  of  the  above  classes;  but 
no  real  estate  so  purchased  shall  be  sold  by  the  guardian,  except  with 
the  consent  and  approbation  of  the  probate  court ;  and  if  said  guardian 
fail  to  loan  or  invest  the  money  of  his  ward  within  such  reasonable 
time,  he  shall  account  on  settlement  for  such  money  and  interest 
thereon,  calculated  with  annual  rests;  and  also  to  settle  and  adjust, 
when  necessary  or  desirable,  the  assets  which  he  may  receive,  in  kind, 
from  an  executor  or  administrator,  as  may  be  most  advantageous  to 
his  wards;  but  before  such  settlement  and  adjustment  shall  be  valid 
and  binding,  it  shall  be  approved  by  the  probate  court,  and  such  ap- 
proval entered  upon  its  journal,  and  with  like  approval  to  hold  the 
assets  as  received  from  the  executor  or  administrator,  or  what  may 
be  received  in  settlement  or  adjustment  of  said  assets.*^  If  a  guard- 
ian fails  without  good  reason  to  invest  the  funds  of  his  wards  he  is 
chargeable  with  interest.*^  But  in  performing  this  duty,  like  all 
others,  if  the  guardian  acts  prudently,  he  will  not  be  chargeable  for 
any  loss.  In  making  an  investment  he  should  obtain  an  order  of 
court,  and  if  he  acts  in  good  faith  and  with  care,  in  accord  with  the 
statute,  the  order  of  court  will  protect  him  personally  against  any 
loss.*» 

§  635.  Same  continued — Guardian  may  change  investment, 
when. — A  guardian  can  make  only  such  investments  for  his  ward  as 
are  authorized  by  statute.     Where  investments  are  once  made,  and  it 

"  R.  S.,  §  6269.  "  Sherry  v.  Sansberry,  3  Ind.  320. 

**  Armstrong  v.  Miller,  6  0.  119. 


§    636  OHIO    PnOBATE   LAW    AND    PRACTICE.  408 

is  deemed  proper  to  change  the  same,  the  guardian  will  be  permitted 
to  do  so ;  but  the  new  investment  must  come  within  the  classes  of  in- 
vestments named  by  the  statute,  and  an  order  to  make  such  change 
of  the  investment  should  be  obtained  from  the  court.°° 

§  636.  Guardian  must  obey  all  orders. — Every  guardian  is  re- 
quired to  obey  and  perform  all  the  orders  and  judgments  of  the 
proper  courts  touching  the  guardianship:  Provided,  however.  The 
filing  of  such  statements  of  the  investment  of  said  trust  funds  men- 
tioned in  this  act  shall  not  entitle  the  court  to  any  fees  in  addition 
to  the  fees  allowed  by  law  for  filing  and  recording  accounts  without 
said  statements.®^ 

§  637.  Must  account  to  ward. — Every  guardian  is  required,  at  the 
expiration  of  his  trust,  fully  to  account  for  and  pay  over  to  the  proper 
person  all  of  the  estate  of  his  ward  remaining  in  his  hands."  In 
making  the  final  settlement  with  his  ward,  if  the  trust  funds  havf 
been  invested  in  accordance  with  the  statute,  and  are  so  invested  at 
the  time  of  the  ward's  arrival  at  age,  and  of  final  settlement,  the  ward 
may  then  properly  elect  to  take  the  investment  as  it  is.  Miether  or 
not  the  guardian  may  insist  or  compel  his  ward  to  take  the  invest- 
ment as  it  is,  in  lieu  of  cash,  may  be  questioned,  in  view  of  the  fact 
that  the  guardian  knows  when  his  ward  will  become  of  age,  and  shouhl 
make  his  investments  so  as  to  mature  accordingly.  But  there  is  no 
doubt  whatever  but  that  the  ward  may  ratify  the  acts  of  the  guardiav 
and  take  the  investment  as  it  is  by  way  of  final  settlement;  and  thi 
will  be  a  full  discharge  of  the  guardian  if  he  has  made  the  invest- 
ments under  the  direction  and  approval  of  the  court. '^^ 

§  638.  Duties  of  guardian  of  estate. — When  the  guardian  is  ap- 
pointed to  take  charge  only  of  the  estate  of  a  minor,  his  duties  will 
be  the  same  as  those  specified  in  the  preceding  paragraphs,  except 
that  he  will  not  be  required  to  perform  the  sixth  duty  therein  men- 
tioned as  to  the  education  of  the  ward,  when  a  g\iardian  of  the  person 
(»f  the  minor  has  l)C('n  appointed.'** 

=*R.  S.,  §  6269.     As    to    kinds  of         "Tyner  v.  Hamilton,  51  Ind.  25!' 
investments,  see  ante,  §  634.  Voiles  v.  Beard,  58  Ind.  510. 

"  R.  S.,  §  6269.  "R.  S.,  §§  6269,  6270. 

"R.  S.,  §  6269. 
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§  639.  Duties  of  guardian  of  the  person. — When  a  guardian  is 
appointed  to  have  the  custody  and  maintenance  and  education  of  a 
minor  his  duties  are  as  follows:  Firsts  to  protect  and  control  the 
person  of  his  ward.  Second,  to  provide  a  suitable  maintenance  for 
his  ward  when  necessary,  which  shall  bo  paid  out  of  the  estate  of  the 
ward  in  the  hands  of  the  guardian  of  such  estate,  upon  the  order  of 
the  guardian  of  the  person  of  such  ward.  Third,  when  such  ward 
has  no  father  nor  mother,  or  having  a  father  or  mother,  and  such 
parent  is  unable  or  fails  to  maintain  or  educate  such  ward,  it  shall 
be  the  duty  of  the  guardian  so  appointed  to  so  provide  for  him  such 
maintenance  and  education  as  the  amount  of  his  estate  may  justify, 
which  shall  be  paid  out  of  the  estate  of  such  ward  in  the  hands  of  the 
guardian  of  such  estate,  upon  the  order  of  the  guardian  of  the  per- 
son of  such  ward.  Fourth,  to  obey  and  perform  all  the  orders  and 
judgments  of  the  court  touching  the  guardianship.^^ 

§  640.  Ward  may  be  hound  out,  how. — The  guardian  of  a  female 
under  twelve  years  of  age,  or  a  male  under  fourteen  years  of  age,  may, 
if  it  be  necessary,  bind  such  minor  to  any  suitable  person  until  the 
minor  shall  arrive  at  the  age  of  twenty-one  if  a  male,  or  eighteen  if 
a  female,  or  for  a  shorter  period,  but  no  such  indenture  can  be  en- 
forced unless  the  probate  court  appointing  the  guardian  first  ap- 
prove such  binding  and  the  terms  and  conditions  of  the  indenture, 
and  evidence  such  approval  by  a  certificate  under  the  seal  of  the 
court  and  indorsed  upon  the  indentures.^*' 

§  641,  Release  of  ward's  tax  title  hy  guardian. — When  any  minor 
has  title  to  any  real  estate  by  tax  title  only,  the  guardian  of  such 
minor  may,  if  he  deem  it  advisable,  by  deed  of  release  and  quitclaim, 
convey  such  minor's  interest  or  title  to  the  person  entitled  to  re- 
deem such  real  estate,  upon  receiving  from  such  person  the  full 
amount  paid  for  such  tax  title,  with  the  penalty  and  interest  allowed 
by  law  in  that  behalf;  and  if  any  such  guardian  tender  such  deed 
to  the  person  so  entitled  to  redeem  such  real  estate,  and  such  person 
refuse  to  accept  the  same  and  pay  as  aforesaid,  such  person,  in  any 
proceeding  thereafter  instituted  to  redeem  or  recover  such  real  es- 
tate, can  not  recover  costs.^'^ 

°'R.  S.,  §  6271.  "R.  S.,  §  6294. 

"R.  S.,  §  6293. 
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§  642.  Actions  on  behalf  of  minors  or  imbeciles  by  guardian. — 
Guardians  are  authorized  to  appear  for  and  defend,  or  cause  to  be 
defended,  all  suits  against  their  wards.^®  The  suit  of  an  insane  per- 
son must  be  brought  by  his  guardian.  An  action  by  an  infant  must 
be  brought  by  his  guardian,  or  next  friend,  and  when  the  action  is 
brought  by  his  next  friend,  the  court  may  dismiss  it,  if  it  is  not  for 
the  benefit  of  the  infant,  or  substitute  the  guardian,  or  any  person, 
as  the  next  friend. ^^ 

Where  there  is  a  duly  qualified  guardian  of  an  imbecile,  the  courts 
of  this  state  will  not  tolerate  a  suit  under  the  statute,  set  forth  in  the 
preceding  paragraph,  by  next  friend.  In  case  the  property  of  the 
ward  is  being  squandered  by  others  without  consideration  and  in 
fraud  of  the  rights  of  the  ward,  it  is  the  duty  of  the  guardian  to  bring 
an  action  to  recover  the  same.  If,  under  such  circumstances,  the 
guardian  refuses  to  bring  the  action,  it  is  a  ground  for  his  removal 
by  the  probate  court  and  for  the  appointment  of  another  guardian, 
who  will  institute  the  action.  The  reason  of  the  law  in  not  allowing 
the  next  friend  to  bring  an  action  of  this  kind,  when  there  is  a  legal 
guardian,  is  because  the  next  friend  is  responsible  to  no  one  and  the 
legal  guardian  is  responsible  to  the  court. '"'° 

If  a  guardian  prosecutes  a  suit  for  his  ward  upon  a  note  made 
payable  to  him  as  guardian  for  his  ward,  and  the  ward  becomes  of 
age  while  the  suit  is  pending,  this  fact  does  not  afford  any  ground 
for  abandoning  the  action.*^ 

A  court  of  equity,  in  the  exercise  of  its  ordinary  powers,  will  give 
sanction  to  the  prosecution  of  a  suit  by  the  guardian  of  an  imbecile 
to  declare  a  nullity  a  marriage  of  his  ward  who  is  affected  with  con- 
genital imbecility  of  mind  to  a  degree  rendering  the  ward  incapable  of 
consent."^ 

"R.  S.,  §  6269.  a  guardian   is  a  possession  of  the 

'"  R.   S.,  §  4998.     "Declaration   by  ward's,  so  as  to  sustain  an  action 

prochein  ami,  but  record  does  not  al-  of    trespass    by    the    ward's    next 

lege   plaintiff   to   be   a   minor.     De-  friend.     In    this    case   the    trespass 

fendant  presumed   of  age,  and   the  was  committed  by  unlawful  permls- 

procurator    rejected    as   surplusage,  sion  of  the  guardian. 

Minority  is  a  matter  of  fact  to  be  •  "  Gard  v.  Neff,  39  O.  S.  607. 

litigated     upon    pleadings."     Hanly  "  Waymire   v.   Jetmore,   22   0.  S. 

V.  Levin,  5  O.  228.  271.     By    the    court    in    this   case: 

"Row  V.  Row,  53  0.  S.  249.     But  "But  the  succession  of  property  and 

it  was  held  in  Johnson  v.  Meyer,  2  the  legitimacy  of  inheritance,  which 

Clev.  L.  R.  81,  that  the  possession  of  the  law  regards  with  peculiar  jeal- 
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The  guardian  of  an  idiot,  imbecile  or  lunatic  may  sue  in  his  own 
name,  describing  himself  as  guardian  of  the  ward  for  whom  he  sues, 
and  when  his  guardianship  terminates,  hj  his  death,  removal,  or 
otherwise,  or  by  the  decease  of  his  ward,  any  suit,  action  or  proceeding 
then  pending  shall  not  abate,  if  the  right  survive,  but  his  successor 
as  guardian  of  such  idiot,  imbecile  or  lunatic,  if  he  be  restored  to  his 
reason,  or  the  executor  or  administrator  of  such  lunatic,  imbecile  or 
idiot,  as  the  case  may  require,  must  be  made  party  to  the  suit  or  other 
proceeding,  in  like  manner  as  is  or  may  be  provided  by  law  for  mak- 
ing an  esecutor  or  administrator  party  to  a  suit  or  proceeding  of  a 
like  kind,  where  the  plaintifE  dies  during  its  pendency.*^^ 

§  643.  Defenses  to  actions  made  by  guardian. — Defenses  in  all 
suits  must  be  by  a  guardian  for  the  suit,  who  may  be  appointed  by 
the  court  in  which  the  action  is  prosecuted,  or  by  a  judge  thereof,  or 
by  a  probate  judge.^'*  For  a  further  discussion  of  the  subject  of 
guardians  ad  litem,  attention  is  directed  to  the  subject  under  the 
chapter  relating  to  sales  of  real  estate  by  administrators.*''*^ 

The  guardian  of  an  infant,  or  of  a  person  of  unsound  mind,  is  re- 
quired to  deny  in  the  answer  all  material  allegations  of  the  petition 
prejudicial  to  such  defendant.*'^ 

§  644.  Suits  before  justice  of  peace. — A  special  provision  is  made 
by  statute  when,  in  a  suit  before  a  justice  of  the  peace,  a  guardian  to 
the  suit,  either  plaintifE  or  defendant,  is  necessary.     In  such  case  a 


ousy,  furnish  a  no  less  controlling 
motive  for  such  interference.  The 
want  of  consenting  capacity,  result- 
ing from  causes  other  than  infancy, 
which  is  generally  declared  and  the 
period  thereof  fixed  by  statute,  is 
determinable  in  every  instance  by 
the  testimony  of  witnesses  only. 
Therefore,  while  the  parties  are  in 
esse,  and  the  witnesses  accessible, 
it  is  of  the  greatest  importance  that 
every  cloud  which  might  obscure 
the  succession  or  involve  the  inher- 
itance should  be  removed,  rather 
than  to  remain  to  foster  future  and 
consuming  litigation.  To  this  end 
a  court  of  equity,  in  the  exercise  of 


its  ordinary  powers,  will  entertain 
jurisdiction,  at  the  suit  of  the  im- 
becile's guardian,  to  declare  his  mar- 
riage a  nullity,  as  it  does  to  order 
the  surrender  and  cancellation  of  a 
forged  or  otherwise  void  instru- 
ment." See  also  Wightman  v. 
Wightman,  4  Johns.  Ch.  343; 
Crump  V.  Morgan,  3  Ired.  Eq.  91. 

«='R.  S.,  §  6305. 

•^R.  S.,  §§  5003,  6269. 

»*  See  ante,  §  413  and  authorities 
there  cited. 

"^R.  S.,  §  5078,  as  amended  in  94 
O.  L.  281,  by  changing  sectional 
number  to  R.  S.,  §  5074. 
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guardian  for  the  suit  must  be  appointed  in  the  manner  following: 
(1)  If  the  infant  be  plaintiff  the  appointment  must  be  made  before 
the  summons  is  issued,  upon  the  application  of  the  infant,  if  he  be  of 
the  age  of  fourteen  or  upward ;  if  under  that  age,  upon  the  application 
of  some  friend.  The  consent  in  writing  of  the  guardian  to  be  ap- 
pointed, and  to  be  responsible  for  costs  if  he  fail  in  the  action,  must 
be  filed  with  the  justice.  (2)  If  the  infant  be  defendant,  the  guard- 
ian must  be  appointed  before  trial.  It  is  the  right  of  the  infant  to 
nominate  his  own  guardian,  if  the  infant  be  over  fourteen  years  of 
age,  and  the  proposed  guardian  be  present,  and  consent  in  writing 
to  be  appointed;  otherwise,  the  justice  may  appoint  any  suitable  per- 
son who  gives  such  consent.^^ 

§  645.  Guardian  can  not  waive  summons. — Tn  actions  affecting 
the  ward's  interests  a  guardian  can  not  waive  the  issuing  and  service 
of  summons,  nor  dispense  wdth  the  appointment  of  a  guardian  ad 
litem,  unless  authorized  so  to  do  by  statute."^ 

§  646.  Guardians'  duties  enforced,  how. — It  is  the  duty  of  the 
court  by  which  a  guardian  has  been  or  may  be  appointed,  to  enforce 
the  return  at  the  prescribed  times  of  all  inventories  and  accounts  to  l)e 
filed  in  the  court  by  the  guardian,  and  also  to  enforce  the  perform- 
ance of  all  other  duties  devolving  upon  guardians  appointed  by  the 
court,  either  with  or  without  complaint  being  first  made,  and  there- 
upon to  make  and  enter  such  judgments  and  orders  as  may  be  requi- 
site in  any  case  to  promote  the  faithful  and  correct  discharge  of  the 
duties  of  such  guardians,  or  to  preserve  the  estate  of  minors  for  whom 
such  guardians  may  have  been  or  shall  be  appointed.  The  authority 
of  the  probate  court  to  compel  a  settlement  of  the  guardian's  account 
extends  to  a  non-resident  guardian.  As  to  such  non-resident  guard- 
ian, when  he  is  in  default,  the  court  has  power  to  ascertain  the 
amount  due  from  him  upon  evidence."* 

§  647.  Powers  of  guardians  of  foreign  wards. — In  any  case  in 
which  a  guardian  not  appointed  in  this  state  and  his  ward  are  both 
non-residents  of  this  state,  and  the  ward  is  entitled  to  money  or  other 
property  in  the  lawful  custody  of  any  executor,  administrator,  or  other 

"R.  S.,  §  6474.  pold,    12    W.    L.    B.    197.    See   also 

•'Roberts  v.  Roberts,  61  O.  S.  96.     Loudon  v.  Patterson,  41  O.  S.  206. 
"R.   S.,   §    6275;    Schwab  v.   Rap- 
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person  in  this  state,  such  guardian  may,  by  the  order  of  the  probate 
court  of  the  proper  county,  upon  filing  therein  the  proofs  named  in 
the  second  preceding  section,  and  giving  notice  to  such  custodian  as 
therein  prescribed,  be  permitted  to  demand,  receive  or  recover,  by 
suit,  such  money  or  other  property  and  remove  the  same,  unless  the 
terms  of  limitation  attending  the  right  by  which  the  ward  owns  the 
same  conflict  with  such  removal.*'^  It  has  been  said  that  "compliance 
with  these  provisions  (6277  and  6279)  by  a  foreign  guardian  is  nec- 
essary in  order  to  invest  him  with  the  right  to  recover  or  receive  from 
an  executor  or  administrator  in  this  state  moneys  belonging  to  his 
ward,  and  to  remove  the  same  to  another  state ;  for  it  is  only  by  vir- 
tue of  the  order  of  the  probate  court  that,  in  the  language  of  the 
statute,  the  foreign  guardian  is  ^permitted  to  receive  the  money  or 
other  property'  of  the  ward  ''and  remove  the  same.'  These  are  just 
and  salutary  provisions,  designed  for  the  protection,  not  only  of  the 
executor  or  administrator,  but  also  of  the  interests  and  estates  of  in- 
fant wards.  They  plainly  show  that  however  formal  the  application 
may  be,  the  court  is  not  necessarily  required  to  make  the  order  re- 
quested, but  is  clothed  with  a  large  discretion,  similar  to  that  formerly 
exercised  by  courts  of  chancery,  and  may  refuse  to  grant  the  order  if 
satisfied  it  will  be  detrimental  to  the  interests  of  the  ward."''^ 

§  648.  Guardian  can  not  purchase  in  his  own  name,  or  profit  out 
of  the  estate. — The  office  of  a  guardian  is  a  trust,  as  that  word  is 
used  in  its  general  sense,  and,  like  a  trustee,  he  is  amenable  to  the 
court  in  the  administration  of  the  trust.  In  the  management  of  the 
estate,  the  conduct  of  the  guardian  must  be  with  an  eye  single  to  the 
protection  of  the  ward's  estate.  It  is  a  principle  of  law,  almost  a 
maxim,  that  a  guardian  will  not  be  permitted  to  profit  from  the  es- 
tate he  represents;  he  can  make  no  purchase  of  the  ward's  property 
to  his  own  profit ;  if  he  does,  the  benefit  arising  therefrom  will  inure 
to  the  ward.  It  has  been  held  that  "if,  on  a  foreclosure  of  a  mortgage 
taken  by  him'  on  lending  out  his  ward's  money,  he  take  the  title  in 
his  own  name,  he  will  be  entitled  to  credit  for  the  amount  actually 
bid  only,  although  less  than  the  amount  of  the  debt,  and  is  liable  for 
the  difference,  unless  the  ward  elect  to  take  the  land."'^^  But  while 
there  are  no  decided  cases  in  this  state  upon  this  subject,  it  has  been 

•°  R.  S.,  §  6279.  "  Woerner  Am.  Law  of  Guardian- 

™  Banning  v.  Gottshall,  62  O.  S.  ship,  §  60,  citing  Dietterich  v.  Heft, 
210.  s  5  Pa.  St.  87. 
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held  in  other  states  that  the  principle  that  a  guardian  can  not  pur- 
chase his  ward's  property  does  not  apply  where  no  advantage  can 
be  taken  by  the  guardian's  knowledge  gained  by  reason  of  his  fiduciary 
relation,  to  injuriously  affect  the  ward's  interests  or  advance  his  own. 
Upon  this  theory  it  has  been  held  that  a  "guardian  may  lawfully  be- 
come the  purchaser  of  his  ward's  real  estate  sold  by  a  sheriff  under  a 
judgment  against  the  personal  representatives  of  the  ward's  an- 
cestor."^^ 

§  649.  Repairs  by  guardian. — The  guardian  should  carefully  look 
after  the  property  of  his  ward ;  and  when  in  need  of  repairs,  in  order 
to  preserve  it,  he  should  make  them.  But  if  it  is  necessary  to  make 
any  extended  repairs  or  improvements,  an  order  of  court  had  best  be 
obtained  for  that  purpose." 

§  650.  Deposit  of  funds  in  bank. — The  guardian  is  required  to 
place  the  funds  in  his  hands  at  interest;  and,  as  shown  elsewhere,  if 
he  does  not  do  so,  and  has  the  funds  in  his  possession  for  any  con- 
siderable time,  or  an  unreasonable  time,  he  is  chargeable  with  inter- 
est.'^* He  should  not  commingle  his  ward's  funds  with  his  own,  but 
during  the  time  the  same  are  in  his  hands  he  should  use  ordinary 
care  in  selecting  a  safe  bank  and  deposit  the  funds  in  his  trust  ca- 
pacity. If  he  performs  this  duty  in  this  manner  he  will  not  be  per- 
sonally liable  for  any  loss  of  the  funds. 

§  651.  Guardian  may  partition. — The  guardian  of  a  minor,  idiot, 
imbecile  or  insane  person  may,  on  behalf  of  his  ward,  do  and  perform 
any  act,  matter  or  thing  respecting  the  partition  of  an  estate  which 
the  minor,  idiot,  imbecile  or  insane  person  could  do  under  the  stat- 
utes in  this  state  relating  to  partition  proceedings,  if  he  were  of  age 
and  of  sound  mind.  The  guardian  may  elect  on  behalf  of  his  ward 
to  take  the  estate  when  the  same  can  not  be  divided  without  injury, 
and  make  payment  therefor  on  behalf  of  his  ward.''" 

^  652.  Power  of  foreign  guardian  in  partition. — A  person  ap- 
pointed according  to  the  laws  of  any  other  state  or  country  to  take 

"Chorpenning's  Appeal,  32  Pa.  St.  v.  Taylor,  40  Ind.  495;  May  v.  Skin- 

315;  Blackmore  v.  Shelby,  8  Humph,  ner,  149  Mass.  375. 

439;  Ex  parte  Crump.  16  Lea  732.  '*  Ante,  §  634;  R.  S.,  §  6269. 

"R.  S..  §  6301  a,  b,  c,  d,  e;  Lane  "  R.  S.,  §  5772. 
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charge  of  the  estate  of  an  idiot  or  insane  person  not  a  resident  of  this 
state  may,  upon  being  duly  authorized  in  this  state  to  take  charge  of 
such  estate,  situated  in  this  state,  act  in  the  partition  of  such  estate 
to  the  same  extent  that  the  guardian  of  an  idiot  or  insane  person  is 
authorized  to  do  by  the  above  section.'^^ 

4.  Eelease  and  Liability  of  Sureties  on  Bond. 

Section  Section 

653.  Release  of  surety  of  guardian,     655.     Liability  of  sureties  on  guard- 

and  extent  of  his  liability.  ian's  bond. 

654.  Sureties  bound  by  final  settle-     656.     Liability     of     sureties     when 

ment  of  guardian's  account.  additional  bond  given  in  sale 

of  real  estate. 

§  653.  Release  of  surety  of  guardian,  and  extent  of  his  liabil- 
ity.— Any  surety  of  the  guardian  may,  at  any  time,  apply  to  the 
probate  court  to  be  released  from  the  bond  of  the  guardian  by  filing 
his  request  therefor  with  the  judge  of  the  court,  and  giving  ten  days' 
notice  to  the  guardian,  when  the  application  will  be  made  to  the  court 
to  release  the  surety ;  and  if  the  guardian  fail  to  give  new  bond,  as  by 
the  court  directed,  he  will  be  removed  and  his  letters  superseded,  but 
the  original  surety  will  not  be  released  until  the  guardian  so  gives 
bond,  and  the  original  surety  will  be  liable  only  for  the  acts  of  the 
guardian  from  the  time  of  the  execution  of  the  original  bond  to  the 
filing  and  approval  by  the  court  of  the  new  bond.'^^ 

§  654.    Sureties  bound  by  final  settlement  of  guardian's  account. — 

Sureties  on  the  bond  of  a  guardian  can  not,  when  there  has  been  no 
collusion  or  fraud,  in  a  suit  against  them  on  bond,  go  behind  the 
settlement  of  the  guardian's  account  and  the  amount  found  due  to  the 
ward  by  the  court.  In  other  words,  the  settlement  of  the  account 
and  the  finding  of  the  court  conclude  the  sureties  in  an  action 
against  them  on  the  bond.  The  sureties  can  not  question  the  cor- 
rectness of  the  account  or  demand  a  rehearing  of  it.'^^     It  being  the 

"R.  S.,  §  5773.  requires  him  to  render  on  oath  to 

"  R.  S.,  §  6273.  the  proper  court  an  account  of  his 

"Braiden  v.  Mercer,  44  O.  S.  339.  receipts   and   expenditures,   verified 

"The  sureties  undertake  that  their  by  vouchers  or  proof,  etc.;     *     *     • 

principal   will   faithfully   discharge  at  the  expiration  of  his  trust  fully 

his     duties     as     guardian.     R.     S.,  to  account  for  and  pay  over  to  the 

§  6259.    With  other  duties,  the  law  proper  person  all  of  the  estate  re- 
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duty  of  the  guardian,  when  the  ward  becomes  of  age,  to  make  a  final 
settiement.  and  the  probate  court  having  exclusive  jurisdiction  of  the 
settlement  of  such  accounts,  the  right  of  action  on  a  guardian's  bond 
to  recover  from  the  sureties  the  amount  remaining  in  the  hands  of 
the  guardian,  on  the  hond,  first  accrues  to  the  ward,  when  the  amount 
is  ascertained  by  the  probate  court  on  the  final  settlement  of  the 
guardian's  account.  A  ward  is  not  obliged  to  proceed  forthwith  to 
compel  a  guardian  to  settle  his  account  in  order  to  hold  the  sureties; 
in  fact,  the  proposition  has  been  established  that  "mere  delay  of  a 
ward,  on  arriving  at  age,  to  compel  his  guardian  to  settle  his  accounts 
in  the  probate  court,  does  not  discharge  the  sureties,  notwithstanding 
the  guardian  may,  in  the  meantime,  have  become  insolvent."'"' 


maining  in  his  hands;  *  *  *  to 
obey  and  perform  all  the  orders  and 
judgments  of  the  proper  court 
touching  the  guardianship.  R.  S., 
§  6269.  *  *  *  This  principle  was 
applied  in  an  action  on  an  injunc- 
tion bond  in  Lothrop  v.  Southworth, 
5  Mich.  448,  where  it  was  held  that 
a  suretj'  was  bound  by  a  decree 
against  his  principal  and  could  raise 
no  question  of  its  correctness.  In 
this  case  it  was  said  that  the  surety 
undertook  that  his  principal  should 
abide  the  judgment  of  the  court;  'he 
can  not,  therefore,  raise  the  ques- 
tion of  the  correctness  of  the  decree 
nor  impeach  it  in  this  collateral 
proceeding.'  The  same  holding  was 
made  in  the  case  of  Towle  v.  Towle, 
46  N.  H.  434,  where  the  court  say: 
'By  signing  the  bond  in  suit  with 
Towle,  the  plaintiff  in  the  suit  in 
equity,  the  sureties  voluntarily  as- 
sumed such  connection  with  that 
suit  that  they  are  concluded  by  a 
decree  in  it  in  the  present  suit  upon 
the  bond  so  far  as  the  same  matters 
are  in  question.'  "  Braiden  v.  Mer- 
cer, 44  O.  S.  339.  See  also  Stovall 
v.  Banks,  10  Wall.  583;  Casoni  v. 
Jerome,  58  N.  Y.  322;  Shepard  v. 
Pebbles,  38  Wis.  373;  Dawes  v.  How- 
ard, 4  Mass.  97;  Heard  v.  Lodge,  20 


Pick.   58.     See,   in   this   connection. 
State  V.  Beatty,  33  W.  L.  B.  109. 

'"  Newton  v.  Hammond,  38  0.  S. 
430.  "The  settlement  made  in  the 
probate  court  of  the  accounts  of  the 
guardian  shall  be  final  between  him 
and  his  ward,  unless  an  appeal  be 
taken  to  the  court  of  common  pleas, 
or  the  same  be  set  aside  for  fraud 
or  manifest  mistake.  Section  31  of 
Guardian's  Acts,  S.  &  C,  §  677,  and 
section  33  of  the  same  act  provide: 
'When  any  guardian  has  died,  or 
may  hereafter  die,  before  the  settle- 
ment in  the  court  of  his  or  her 
guardianship  account,  it  will  be  the 
duty  of  the  executor  or  administra- 
tor of  such  guardian  to  settle  up 
said  account  in  the  same  manner  as 
such  guardian  ought  to  have  done.' 
If  an  accounting  can  not  be  obtained 
from  the  guardian  in  the  exercise  of 
the  power  and  jurisdiction  of  the 
probate  court,  we  do  not  deny  that 
an  action  on  the  bond  against  the 
makers  may  be  prosecuted  in  a  court 
of  equity  for  an  account  and  other 
relief;  otherwise  such  final  account- 
ing being  a  duty  enjoined  by  law, 
and  the  enforcement  of  it  being  en- 
tirely within  the  jurisdiction  of  the 
probate  court,  a  jurisdiction  de- 
clared   by   statute   to   be   exclusive, 
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§  655.  Liability  of  sureties  on  guardian's  bond. — If,  in  the  settle- 
ment of  the  guardian's  account,  he  is  credited  with  the  payment  of 
moneys  for  his  ward,  which  in  fact  had  not  been  paid,  and  the  account 
is  subsequently  corrected,  during  the  minority  of  the  ward,  in  such 
case  the  liability  of  the  surety  is  not  affected. *^*^  As  shown  elsewhere, 
when  the  record  is  silent  as  to  the  grounds  of  the  appointment  of  the 
guardian,  and  the  ward  is  an  infant  and  a  lunatic,  it  will  be  presumed 
that  the  appointment  was  made  for  both  lunacy  and  infancy ;  and  if  a 
new  bond  is  given  in  such  case  after  the  infant  lunatic  becomes  of 
age,  the  bond  is  authorized  by  law  and  the  sureties  are  liable  for  a 
breach  of  its  conditions.*^  The  sureties  on  the  bond  of  a  guardian 
in  this  state  will  not  be  relieved  from  the  bond  by  reason  of  the 
guardian,  after  having  squandered  his  ward's  money,  and  having 
moved  to  another  county  of  another  state,  there  giving  bond  and  filing 
an  account,  charging  himself  with  the  amount  due  his  ward.  The 
fact  that  the  ward,  when  arriving  at  the  age  of  fourteen,  makes  a 
written  selection  for  the  old  guardian  to  continue  to  act  as  guardian 
does  not  affect  the  liability  of  the  old  sureties  in  such  case.  The 
conversion  of  the  money  under  the  first  appointment  made  the  liabil- 
ity of  the  sureties  under  the  first  bond  absolute. *~  And  where  a  bond 
is  given  by  a  guardian  with  sureties,  and  the  guardian  embezzles  the 
ward's  money,  a  subsequent  discharge  of  the  surety  on  the  bond  and 
the  acceptance  of  a  new  surety  by  the  court  upon  a  new  bond  in  the 
place  of  the  old  will  not  exonerate  the  surety  on  the  first  bond  with 

and  that  court  performing  a  judicial  time  prescribed  by  law  is  a  breach 
function  in  finding  the  balance  due  of  the  bond.  Taylor  v.  Hemingray, 
upon  such  accounting,  under  the  1  Ky.  L.  Rep.  43,  10  W.  L.  B.  93. 
power  conferred  upon  it  by  statute.  See  also  Schwab  v.  Rappold,  12  W. 
no  action  will  lie  against  the  guard-  L.  B.  197.  The  suit  against  a  surety 
ian  and  his  sureties  on  his  bond  as  upon  the  bond  of  a  guardian  will  be 
for  a  breach  thereof  for  any  balance  sustained  upon  a  breach  of  the  con- 
due  from  the  guardian  to  his  late  dition  without  requiring  previous 
ward,  in  a  court  of  law,  until  such  liquidation  of  the  claim  against  the 
balance  shall  have  been  fixed  by  principal.  State  v.  Humphreys,  7 
final  settlement  in  the  probate  court.  (1)  O.  224.  As  to  old  law  on  admin- 
That  an  accounting  must  precede  istration  bonds  in  this  respect,  see 
judgment  is  clear  from  the  fact  that  Treasurer  v.  Hall,  3  O.  225;  Treas- 
the  amount  of  the  judgment  can  not  urer  v.  Kemp,  5  O.  240;  Stewart  v. 
be  otherwise  ascertained."  New-  Treasurer,  4  O.  98. 
ton  v.  Hammond,  38  O.  S.  430.  Fail-  ^  Scobey  v.  Gano,  35  0.  S.  550. 
ure   to    settle    account    within    the  ^'  King  v.  Bell,  36  O.  S.  460. 

«=  Penn  v.  McBride,  1  O.  C.  C.  285. 
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regard  to  the  money  so  embezzled.^^  The  giving  of  a  receipt  in  full 
by  a  ward  to  the  guardian,  without  having  received  any  payment  in 
fact,  will  not  release  the  surety  on  the  bond  ;***  and  where  a  guardian 
takes  such  receipt  from  the  ward  at  the  time  of  the  settlement  and 
agrees  to  be  responsible  for  the  amount  named  in  the  receipt,  the 
ward  may  bring  an  action  on  the  agreement  and  will  be  entitled  to 
recover  the  sum  actually  due  from  the  guardian.  This  can  be  done 
without  reviewing  the  accounts  which  have  been  settled  in  the  probate 
court. ^° 

ij  656.  Liability  of  sureties  when  additional  bond  given  in  sale  of 
real  estate. — A  surety  on  the  general  bond  of  the  guardian  is  not 
released  by  reason  of  the  fact  that  the  money  which  the  guardian 
fails  to  account  for  is  money  arising  from  the  sale  of  real  estate. 
The  fact  that  in  sales  of  real  estate  by  a  guardian  an  additional  bond 
is  required  does  not  relieve  the  surety  on  the  general  bond  of  the 
guardian.  It  would  seem  that  the  sureties  on  both  bonds  are  liable 
for  a  misuse  or  a  misappropriation  of  any  funds  arising  from  a  sale 
of  the  ward's  real  estate.  Our  courts  have  so  held  because  it  is  made 
one  of  the  duties  of  the  guardian,  at  the  expiration  of  his  trust,  to 
fully  account  for  and  pay  over  to  the  proper  person  or  persons  all  of 
the  estate  of  the  ward  remaining  in  his  hands,  and  also  because  the 
obligation  of  the  bond  itself  usually  is  that  the  guardian  shall  faith- 
fully discharge  all  of  his  duties  as  such  guardian  and  as  is  required  by 
law.^^ 

"  Eichelberger  v.  Gross,  42  0.  S.  land  sales,  aud  he  also   received  a 

549.  small  amount  for  the  rents  of  real 

"  Meier  v.  Herancourt,  8  W.  L.  B.  estate.     After     the     proceeds     and 

29.  amounts   were  so   received,   B.  waa 

"  Lindsay    v.    Lindsay,    28    O.    S.  released   as   surety   and   N.   gave  a 

157.  new  bond,  with  T.  and  T.  as  sure- 

•^Tuttle  V.  Northrop,  44  0.  S.  178,  ties,  and  he  continued  in  his  trust 

the  syllabus  of  which  is  this:     "On  N.  resigned  and  settled  his  accounts 

December  28,  1872,  N.  was  appoint-  with  the  court,  which  found  a  large 

ed    guardian    of    an    imbecile.     He  amount  due  from  him  to  his  ward 

gave  bond,  with  B.  &  T.  as  sureties,  and   ordered   the   same  paid  to  his 

and    entered    upon    his    trust.     At  successor.     Thereupon   N.   paid  the 

sundry  times  thereafter,  by  order  of  greater  part  of  the  amount  due,  but 

the  court,  he  sold  real  estate  of  his  he  made  default  as  to  the  residue, 

ward,    and    at   each    sale   gave    the  and   his  successor  brought  suit  on 

special   bond   required  by  law.     He  the  last  general  bond  against  N.  as 

received  in  cash  the  proceeds  of  the  principal  and  T.  and  T.  as  sureties. 
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A  guardian  who  gives  general  bond  upon  his  appointment,  and 
who  afterwards  gives  special  bond  to  account  for  the  proceeds  of  a 
sale  of  real  estate,  and  who  sells  such  real  estate  of  his  ward,  can  not 
be  held  beyond  the  latter  undertaking,  even  though  he  has  com- 
mingled other  funds  with  that  of  the  sale  of  the  real  estate.  This 
is  so  even  in  case  general  payment  to  the  ward  from  the  commingled 
funds  exceeds  the  proceeds  of  the  real  estate.  In  such  case  the  sure- 
ties will  be  liable  in  an  action  by  the  ward  after  majority  for  all 
such  proceeds,  they  being  within  the  amount  of  the  general  balance 
found  in  the  hands  of  the  general  guardian.®'^ 


Held,  the  sureties  on  such  bond  are 
liable  for  the  unpaid  residue,  wheth- 
er or  not  the  same  is  partly  or  en- 
tirely the  proceeds  of  the  sale  of 
such  real  estate." 

'^McWhinney  v.  Swisher,  58  0.  S. 
378;  R.  S.,  §§  6259,  6285.  See  also 
Foster  v.  "Wise,  46  0.  S.  20;  McCoy 
V.  Jacobi,  54  0.  S.  447;  "Walsh  v. 
Miller,  51  O.  S.  462.  The  facts  of 
Mc"Whinney  v.  Swisher,  above,  were 
these:  Miss  S.  brought  suit  in  the 
court  of  common  pleas,  seeking  to 
recover  from  plaintiffs  in  error  as 
sureties  upon  the  additional  bond 
of  one  L.,  who  had  been  her  guard- 
ian before  she  attained  her  major- 
ity. The  facts  alleged  in  her  pe- 
tition and  their  answer  are  uncon- 
troverted.  On  the  14th  day  of  Feb- 
ruary, 1884,  L.  was  qualified  as 
guardian  of  the  persons  and  estates 
of  the  minor  children  of  R.  S.,  de- 
ceased, who  were  the  plaintiff,  her 
brother  and  her  sister,  L.  giving  bond 
as  required  by  §  6258,  with  sureties 
who  are  not  here  parties.  There- 
after, January  21,  1885,  L.,  as  guard- 
ian, filed  his  petition  in  the  probate 
court  for  authority  to  sell  the  real 
estate  of  his  wards.  Such  author- 
ity was  conferred  by  the  probate 
court,  the  guardian  giving  the  ad- 
ditional bond  required  by  §  6285, 
with  the  plaintiffs  in  error  as  his 


sureties,  the  condition  of  the  bond 
being:  "Now,  if  the  said  L.,  as 
guardian,  as  aforesaid,  shall  well 
and  faithfully  discharge  his  duties 
as  such  guardian,  and  well  and 
faithfully  pay  over  to  the  proper 
person  or  persons  and  account  for 
all  the  moneys  arising  from  the  sale 
of  said  real  estate,  according  to  law, 
then  these  presents  to  be  void, 
otherwise  to  be  and  remain  in  full 
force  and  virtue  in  law."  Pursuant 
to  the  order  of  the  probate  court,  the 
guardian  sold  the  real  estate  for  a 
price  of  which  there  remained 
$876.75  after  payment  of  dower, 
costs  and  taxes.  One-third  of  this 
amount  was  received  on  account  of 
the  plaintiff.  The  guardian  charged 
himself  with  the  amount,  but  not 
in  a  separate  account.  He  com- 
mingled said  fund  with  moneys  of 
his  said  wards  received  from  other 
sources,  the  amount  so  received  on 
account  of  the  plaintiff  being 
$3,900.  L.  died  November  8,  1891, 
and  upon  the  settlement  of  his  ac- 
counts in  probate  court  there  was 
found  due  the  plaintiff  the  sum  of 
$2,061.71,  after  giving  L.  credit  for 
all  payments  made  on  her  account. 
Before  the  commencement  of  the  ac- 
tion the  plaintiffs  in  error  tendered 
to  Miss  S.  $101.65  in  full  of  the 
amount  due  her  from  them.  The  court 
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5.  Tekmixatiox,  Resigxation  and  Kemoval. 


Section 
657.     How 


long   guardianship    con- 
tinues. 

658.  Resignation  of  guardian. 

659.  Death   of   ward   terminates. 

660.  Marriage  of  ward. 

661.  Causes  for  removal  of  guard- 

ian. 

662.  Removal  because  of  ward's  dis- 

like. 

663.  Removal  of  ward  from  state. 


Section 

664.  Same  continued — Guardian  in 

this  state  may  be  removed, 
when. 

665.  Same  continued — Duties  of  the 

court  when  guardian  here 
removed. 
6G6.  When  foreign  guardian  of 
foreign  ward  may  demand 
or  receive  property  of  his 
ward  in  this  state. 


§  657.  How  long  guardianship  continues. — ^Y]^en  a  guardian  has 
been  appointed  for  any  minor  before  he  or  she  may  have  attained  the 
age  for  making  a  selection  as  the  law  provides  he  may  do,  the  powers 
of  the  guardian  will  continue  until  the  ward  arrives  at  the  age  of 
majority,  unless  such  guardian  be  sooner  removed  for  good  cause,  or 
such  ward  shall  select  another  suitable  guardian.  After  such  selec- 
tion is  made  and  approved  by  the  court,  and  the  person  so  selected  is 
duly  appointed  and  qualified,  the  powers  of  the  guardian  previously 
appointed  will  cease,  and  thereupon  the  final  account  of  such  guardian 
must  be  filed  and  settled  in  the  proper  court. *^  Before  the  enactment 
of  section  6258,  the  arrival  of  the  ward  to  the  age  when  entitled  to 
selection  of  a  guardian  operated  to  terminate  the  guardianship.^* 

§  658.  Resignation  of  guardian. — The  court  by  which  a  guardian 
has  been  or  may  be  appointed  may,  for  reasons  satisfactory  to  the 
court,  accept  the  resignation  of  any  such  guardian  and  appoint  an- 
other in  his  stead.®" 


of  common  pleas  adjudged  that  she 
recover  $99.90,  and,  in  view  of  their 
tender,  that  she  be  charged  with 
the  costs  of  the  action.  On  her  pe- 
tition in  error  in  the  circuit  court 
it  was  adjudged,  upon  the  facts  so 
admitted,  that  she  recover  $519.30, 
that  being  her  share  of  the  proceeds 
of  the  sale  of  the  said  real  estate 
with  interest  thereon,  and  that  she 
recover  costs  in  both  the  circuit 
and     common     pleas     courts.     The 


plaintiffs  in  error  asked  that  the 
judgment  of  the  circuit  court  be 
reversed  and  that  of  the  court  of 
common  pleas  be  affirmed.  The  su- 
preme court  affirmed  the  judgment 
of  the  circuit  court. 

"R.  S.,  §  6258. 

*»  Campbell  v.  English,  W.  119; 
Perry  v.  Brainard,  110.  442. 

•"R.  S.,  §  6274.  "By  the  rules  of 
the  common  law,  a  resignation  of  the 
office  does  not  take  effect  so  as  to 
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§  659.  Death  of  ward  terminates. — The  death  of  the  ward  ter- 
minates the  trust  from  that  time,  and  the  guardianship  is  not  con- 
tinued to  the  time  of  the  settlement  of  the  account  of  the  guardian. 
Possession  of  the  property  of  the  ward  by  the  guardian  after  the 
ward's  death  is  a  mere  naked  possession,  without  authority  to  control 
the  same;  the  guardianship  being  so  terminated,  the  guardian  can  do 
no  act  which  will  affect  or  bind  the  estate;  death  having  terminated 
the  guardianship,  the  guardian  has  no  more  authority  to  bind  the 
ward's  estate  by  an  act  of  his  than  if  he  had  never  been  appointed.®^ 

§  660.  Marriage  of  ward. — The  marriage  of  a  ward,  if  a  female, 
determines  the  guardianship  as  to  the  jDerson,  but  not  as  to  the  estate 
of  the  ward.^-  The  same  is  perhaps  true  of  the  marriage  of  the 
male.^^ 

§  661.  Causes  for  removal  of  guardian. — The  statute  empowers 
the  court  at  any  time  to  remove  any  guardian,  upon  thirty  days'  no- 
tice to  him,  for  habitual  drunkenness,  neglect  of  his  duties,  incom- 
petency, fraudulent  conduct,  removal  from  the  county,  or  any  other 
cause  which,  in  the  opinion  of  the  court,  renders  it  for  the  interest  of 
the  ward  that  such  guardian  be  removed.^* 

§  662.  Eemoval  because  of  ward's  dislike. — It  has  been  held  that 
a  ward  who  has  property,  and  who,  after  attending  school  for  a  num- 
ber of  years,  can  not  tell  how  much  ten  times  twelve  is,  and  can  not 
make  the  simplest  calculations  on  how  he  would  invest  money  except 
to  put  it  in  a  bank,  is  not  entitled  to  have  a  guardian  removed  who 
has  been  careful  with  his  estate  and  who  has  a  good  moral  and  busi- 
ness reputation.''-^  It  is  no  ground  for  removal  of  a  guardian  that 
the  ward  has  taken  a  dislike  to  him  and  will  not  speak  to  him.^^ 

create  a  vacancy  until   such  resig-  See   also   Campbell   v.   English,   W. 

nation  is  accepted  by  the  proper  au-  119. 

thority,    but    the    common    law    in  ""R.  S.,  §  6265. 

this  regard  is  not  in  force  in  this  "'9   Am.    &   Eng.    Encyc,    p.    95; 

state  to  its  full  extent,  and  here  a  Woerner  Am.  Law  of  Guardianship, 

resignation  without  acceptance  ere-  pp.  336,  337. 

ates  a  vacancy  to  the  extent,  at  least,  "*  R.  S.,  §  6272. 

of  giving  jurisdiction  to  appoint  or  '^'Frantz  v.  Frantz,  4  O.  N.  P.  278; 

elect  a  successor,  unless  otherwise  6  O.  Dec.  555  (Clark  county  probate 

provided  by  the  statute."     Rieter  v.  court). 

State,  51  O.  S.  74.  "''  Frantz  v.  Frantz,  6  0.  Dec.  555,  4 

"  Sommers  v.  Boyd,  48  O.  S.  648.  O.  N.  P.  278. 
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§  663.  Removal  of  ward  from  state. — When  a  minor  for  whom  a 
guardian  has  been  appointed  in  this  state  removes  to  another  state 
or  territory,  and  a  guardian  of  such  infant  has  been  there  appointed, 
the  guardian  appointed  in  this  state  may  be  removed  and  required  to 
settle  his  account  as  hereinafter  provided.""  In  order  that  the  ap- 
pointment of  a  guardian  be  valid,  the  ward  must  be  a  resident  of  the 
county  of  the  court  appointing  him ;  if  the  ward  is  not  a  resident  of 
such  county  the  appointment  is  a  nullity,  and  all  acts  of  the  guardian 
under  the  appointment  void.'*'' 

^  664.  Same  continued — Guardian  in  this  state  may  be  removed, 
when. — The  removal  of  the  guardian,  as  set  forth  iu  the  preceding 
paragraph,  shall  not  be  made  unless  the  guardian  appointed  in  an- 
other state  or  territory  apply  to  the  probate  court  in  this  state  which 
made  the  former  appointment,  and  file  therein  an  exemplification 
from  the  record  of  the  court  making  the  foreign  appointment,  con- 
taining all  the  entries  and  proceedings  in  relation  to  his  appointment 
and  his  giving  bond,  with  a  copy  thereof  and  of  the  letters  of  guard- 
ianship, all  authenticated  as  required  by  the  act  of  congress  in  that 
behalf ;  and  before  such  application  will  be  heard,  or  any  action  taken 
therein  by  the  court,  at  least  thirty  days'  written  notice  must  be 
served  upon  the  guardian  appointed  in  this  state,  specifying  the  object 
of  the  application  and  the  time  when  the  same  will  be  heard:  Pro- 
vided, That  no  such  removal  will  be  made  in  favor  of  any  foreign 
guardian,  unless  at  the  time  of  the  hearing  the  state  or  territory  in 
which  he  was  appointed  has  made  a  similar  provision  as  to  wards  re- 
moving from  such  state  or  territory:;  And  provided,  further.  That 
the  court  may,  in  any  case,  deny  the  application  unless  satisfied  that 
the  removal  of  the  guardian  appointed  in  this  state  would  be  to  the 
interest  of  the  ward.®^ 

§  665.  Same  continued — Duties  of  the  court  when  guardian  here 
removed. — If  the  court,  on  hearing  the  application  set  forth  in  the 
preceding  paragraph,  remove  the  guardian,  the  court  may  cause  all 
suitable  orders  to  be  made  discharging  the  resident  guardian,  and 
authorizing  the  paying  over  and  delivery  to  the  foreign  guardian  all 

"R.  S.,  §  6276.  O.  195;    Commercial  Gazette  Co.  v. 

»•  Lessee  of  Maxsom  v.  Sawyer,  12     Dean,  25  W.  L.  B.  250. 

"R.  S.,  §  6277. 


433  GUARDIANSHIP. 


666 


the  moneys  and  other  property  in  the  hands  of  the  resident  guardian 
after  his  settlement.^*^" 

§  666.  When  foreign  guardian  of  foreign  ward  may  demand  or 
receive  property  of  his  ward  in  this  state. — In  any  case  in  which  a 
guardian  not  appointed  in  this  state  and  his  ward  are  both  non-resi- 
dents of  this  state,  and  the  ward  is  entitled  to  money  or  other  prop- 
erty in  the  lawful  custody  of  any  executor,  administrator  or  other 
person  in  this  state,  such  guardian  may,  by  the  order  of  the  probate 
court  of  the  proper  county,  upon  filing  the  proofs  named  in  the  sec- 
ond preceding  section,  and  giving  notice  to  such  custodian  as  therein 
prescribed,  be  permitted  to  demand,  receive,  or  recover  by  suit,  such 
money  or  other  property,  and  remove  the  same,  unless  the  terms  of 
limitation  attending  the  right  by  which  the  ward  owns  the  same  con- 
flict with  such  removal."^ 

6.  Sale  of  Ward's  Eeal  Estate. 

Section  Section 

667.  Power  of  sale,  statutory.  675.     Is  a  guardian  ad  litem  neces- 

668.  Purposes  for  which  sale  may  sary? 

he  made.  676.     Oath  of  appraisers. 

669.  Sale    when    person    guardian     677.     Additional  bond  to  be  execu 

of  two  or  more  minors,  etc.  ted,  when. 

670.  In    what    court    action    com-     678.     Dower  of  husband  or  wife  of 

menced.  ward. 

671.  The  petition  to  sell.  679.     Order   of   sale   granted,   when 

672.  Notice    of    filing    of    petition,  —Requirements. 

given  how  and  to  whom.  680.     Report   of   sale— Confirmation 

673.  Manner    of    service    and    re-  and  deed. 

turn,  681.     Sale  of  lands  by  foreign  guard- 

674.  Hearing  of  petition — Order  to  ian. 

appraise,  or  survey,  or  plat.     682.     Guardian  can  not  bind  minor 

in  sale  of  land,  when. 

§  667.  Power  of  sale,  statutory.— All  questions  as  to  the  power  of 
a  guardian  to  sell  the  real  estate  of  a  ward  are  controlled  by  statutory 
enactment.  The  jurisdiction  of  chancery  courts  in  this  matter  rested 
upon  statutory  provision.  The  real  estate  of  a  ward  can  not  be  sold 
by  a  guardian  in  any  way  except  by  the  order  of  the  court,  and  the 
court's  order  of  sale^  to  be  valid,  must  follow  the  statutory  require- 

i»R.  S.,  6278.  "'R-  S.,  §  6279. 
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ments.  The  general  powers  of  a  guardian  in  respect  of  the  land  of 
his  ward  extend  only  to  the  management  of  it  to  the  best  interests  of 
the  ward ;  in  fact,  the  guardian  in  this  respect  has  power  to  lease  his 
ward's  real  estate  for  a  period  of  not  longer  than  three  years,  and  not 
beyond  the  ward's  minority;  and  the  power  of  the  guardian  to  take 
care  of  the  real  estate  for  the  best  interests  of  the  ward  does  not  give 
the  guardian  a  right  to  incumber  it  with  an  easement  of  any  kind.*"* 

§  668.  Purposes  for  which  sale  may  be  made. — The  guardian  of 
the  person  and  estate,  or  of  the  estate  only,  has  the  power,  when  for  the 
interests  of  the  ward,  to  sell  all  or  any  part  of  the  personal  estate  of 
the  ward,  and  whenever  necessary  for  the  education,  support  or  pay- 
ment of  just  debts  of  any  minor,  or  for  the  discharge  of  any  liens  on 
the  real  estate  of  such  minor,  or  whenever  the  real  estate  of  such 
minor  is  suffering  unavoidable  waste,  or  a  better  investment  of  the 
value  thereof  can  be  made,  and  the  court  is  satisfied  that  a  sale  there- 
of will  be  for  the  best  interest  of  any  minor,  the  probate  court  by 
which  the  guardian  of  the  person  and  estate,  or  estate  only,  has  been 
appointed  may,  on  the  application  of  such  guardian,  order  the  real 
estate  of  such  minor,  or  a  part  thereof,  situate  in  this  state,  to  be 
sold.^<>' 

§  669.  Sale  when  person  guardian  of  two  or  more  minors,  etc. — 
Where  a  person  is  guardian  of  two  or  more  minors  whose  real  estate 
is  owned  by  them  jointly,  or  in  common,  the  guardian  may,  in  one 
application,  ask  for  the  sale  of  the  interest  of  all  or  any  number  of 
his  wards  in  such  real  estate ;  and  where  different  persons  are  guard- 
ians of  minors  so  interested,  jointly,  or  in  common,  in  the  same  real 
estate,  such  guardians  may  join  in  one  application ;  and  on  the  hear- 
ing, in  either  ease,  the  court  may  authorize  the  sale  of  the  interest 
of  one  or  more  or  all  such  wards,  as  in  its  discretion  it  may  deem 
right  and  proper.^"* 

""State   V.   Commissioners,   39   O.  3  Bland  Ch.  186;   Watkins  v.  Peck, 

S.  58;   R.  S.,  §  6295;   Genet  v.  Tall-  13  N.  H.  360;  Johnson  v.  Carter,  16 

madge,  1  Johns.  Ch.  561;   Morrison  Mass.  443;  Campbell  v.  Park,  32  O. 

V.    Kinstra,    55    Miss.    71;    Field    v.  544. 

SchiefEelin,  7  Johns.  Ch.  154;  Appeal  '"  R.  S.,  §  6280. 

of  Stoughton,  88  Pa.  St.  198;  Rogers  '**  R.  S.,  §  6280. 
V.  Dill,  6  Hill  415;   Williams's  Case. 
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§  670.  In  wliat  court  action  commenced. — As  in  sales  of  real  es- 
tate by  administrators  or  executors,  courts  of  probate  and  of  common 
pleas  have  concurrent  jurisdiction  in  the  sale  of  real  estate  by  guard- 

105 


lans.' 


§  671.    The  petition  to  sell. — The  application  for  the  sale  of  real 
estate  must  be  by  petition,  and  the  petition  must  set  forth  specifically : 
(a)  The  value  and  character  of  all  personal  estate  belonging  to  the 
ward  that  has  come  to  the  knowledge  or  possession  of  the  guardian. 
(6)  The  disposition  made  of  such  personal  estate,     (c)  The  amount 
and  condition  of  the  ward's  personal  estate,  if  any,  dependent  on  the 
determination  of  any  decedent's  estate,  or  the  execution  of  any  trust. 
(d)  The  annual  value  of  the  real  estate  of  such  ward,  with  a  per- 
tinent description  of  such  real  estate,     (e)  The  amount  of  rent  re- 
ceived, and  the  application  thereof,     (f)   The  proposed  manner  of 
reinvesting  the  proceeds  of  sale  if  asked  for  that  purpose,     (g)  Each 
item  of  indebtedness  or  the  amount  and  character  of  the  lien,  if  the 
sale  is  prayed  for  the  discharge  thereof,     (h)  The  age  of  the  ward, 
where  and  with  whom  residing,     (i)  It  there  be  no  personal  estate 
belonging  to  the  ward  in  possession  or  expectancy,  and  none  has  come 
into  the  hands  of  the  guardian,  and  no  rents  have  been  received,  the 
fact  must  be  stated  in  the  petition.     If  it  is  desired  that  the  lands 
sought  to  be  sold,  or  any  part  thereof,  shall  be  laid  out  in  town  lots, 
that  fact  shall  be  stated  and  the  reasons  therefor,  and  the  manner  in 
which  the  same  is  to  be  laid  out."*'     One  of  the  pertinent  facts  to  be 
stated  in  the  petition  is  a  description  of  all  of  the  real  estate  of  the 
ward ;  but  if  the  petition  contains  a  description  of  the  real  estate,  and 
it  does  not  appear  in  the  petition  that  the  real  estate  described  therein 
is  not  all  of  the  real  estate  owned  by  the  ward,  it  will  be  presumed 
that  the  petition  includes  all  that  the  ward  owns."''     The  petition 
must  be  verified  by  the  oath  of  the  guardian."^ 

§  672.    Notice  of  filing  of  petition,  given  how  and  to  whom. — 

Upon  the  petition  being  filed,  as  provided  in  the  foregoing  paragraph, 
verified  by  the  oath  of  the  guardian,  the  court  is  required  by  law  to 
order  the  petitioner  to  give  notice  to  his  ward,  the  husband  or  wife 
of  such  ward  and  to  all  persons  entitled  to  the  next  estate  of  in- 

"=R.  S.,  §  525;   ante,  §  6.  "^  Mauarr  v.  Parrish,  26  0.  S.  636. 

'""R.  S.,  §  6281.  "'R.  S.,  §  6282. 
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heritance  in  such  real  estate  who  must  be  defendants  to  the  petition, 
of  the  filing  and  demand  thereof,  and  the  time  when  the  same  shall 
be  heard,  in  such  manner  as  the  court  shall  deem  reasonable  and 
proper ;  but  only  the  ward  or  husband  or  wife  need  ije  notified  or  made 
defendants,  unless  such  estate  came  to  such  ward  by  devise,  descent 
or  deed  of  gift  from  an  ancestor,  and  if  such  ward  has  then  living  a 
brother  or  sister  of  the  half  blood  and  of  thie  blood  of  such  ancestor, 
or  their  legal  representative.^*''*  If  there  is  a  widow  having  dower 
interest  in  the  lands,  or  lienholders,  they  should  be  made  parties  and 
be  given  notice.  The  statute  apparently  commits  the  manner  in 
which  service  of  notice  shall  be  made  to  the  discretion  of  the  court. 
It  may  be  made  by  the  guardian  himself  or  by  the  sheriff,  or  some 
disinterested  party. 

S  673.  Manner  of  service  and  return. — If  the  ward  is  under  the 
age  of  fourteen  years,  service  of  notice  or  summons  must  be  made 
upon  him,  and  also  upon  his  father  or  mother,  or  the  person  having 
the  care  of  such  infant,  or  with  whom  he  lives ;  if  neither  of  these  can 
be  found,  or  if  the  defendant  is  a  minor  over  fourteen  years  of  age, 
service  upon  the  defendant  alone  shall  be  sufficient.^^"  If  any  defend- 
ants are  non-residents,  service  by  publication  must  be  made.  That  is 
considered  elsewhere."^  If  service  be  made  by  the  guardian  or  other 
person  who  is  not  an  officer,  the  return  of  service  must  be  made  in  the 
form  of  an  affidavit.  If  service  be  made  by  the  sheriff,  his  oflBcial 
return  is  sufficient. 

§  674.  Hearing  of  petition — Order  to  appraise,  or  survey,  or 
plat. — At  the  time  appointed  for  the  hearing  of  the  petition,  and 
being  satisfied  that  the  notice  named  in  the  two  preceding  sections 
has  been  given,  and  that  the  real  estate  ought  to  be  sold,  the  court  must 
appoint  three  freeholders  in  the  county  in  which  the  real  estate  is  situ- 
ated, who  are  not  of  kin  to  the  petitioner,  to  appraise  the  real  estate; 
and  if  the  petition  seeks  to  have  the  land  or  any  part  thereof  laid  out 
into  town  lots,  and  the  court  finds  that  it  be  to  the  advantage  of  the 
ward  to  have  the  same  done,  the  court  must  also  authorize  the  survey 
and  platting  of  the  land  for  that  purpose."^  The  appraisers  must  be 
sworn  to  truly  and  impartially  appraise  the  real  estate  at  its  fair  cash 

"*R.  S.,  §  6282.  "Ante,  §§  404-411;  Kinkead  Prac- 

"•R.  S.,  §  5047.  tlce,  §  147  et  seq. 

'"R.  S.,  §  6283. 
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value,  and  their  oath  must  be  indorsed  on  the  certificate  of  their 
appointment  or  order  of  sale  issued  by  the  court.^^^  A  formal  order 
of  appraisement  is  issued. 

§  675.  Is  a  guardian  ad  litem  necessary  ? — There  is  no  provision 
in  the  statutes  relating  to  sales  of  real  estate  by  guardians,  as  to 
whether  it  is  necessary  for  a  guardian  ad  litem  to  be  appointed  for  the 
ward  in  such  proceedings,  as  it  is  in  sales  of  real  estate  by  executors 
or  administrators  to  pay  debts.  It  is  fundamental  that  a  minor  must 
have  his  day  in  court,  and  judgment  without  that  opportunity  is 
void.^^*  Whether  or  not  a  minor  who  is  merely  served  in  the  usual 
way  in  proceedings  by  his  guardian  to  sell  his  land,  but  no  guardian 
ad  litem  is  appointed,  is  properly  in  court,  has  not  been  decided  in 
this  state.  It  is  perhaps  the  better  and  safer  course  to  appoint  a  guar- 
dian ad  litem. 

§  676.  Oath  of  appraisers. — The  appraisers  are  required  to  take  an 
oath  to  truly  and  impartially  appraise  the  real  estate  at  the  fair  cash 
value,  to  be  indorsed  on  the  certificate  of  their  appointment,  or  order 
of  sale  issued  by  the  court. ^^^ 

§  677.  Additional  bond  to  be  executed,  when. — Upon  the  appraise- 
ment of  the  real  estate  being  filed,  signed  by  the  appraisers,  the 
court  shall  require  the  guardian  to  execute  a  bond  with  sufficient 
freehold  sureties,  at  least  two  in  number  in  addition  to  the  principal, 
payable  to  the  state  in  double  the  appraised  value  of  the  real  estate, 
with  condition  for  the  faithful  discharge  of  his  duties  and  the  faithful 
payment  of  the  moneys  arising  from  the  sale  according  to  law,  which 
bond  must  be  additional  to  that  given  by  the  guardian  at  the  time  of 
his  appointment;  and  no  court  has  power  to  waive  the  giving  of  the 
additional  bond,  nor  jurisdiction  to  order  the  sale  of  the  real  estate 
until  the  bond  shall  have  been  given.^^*'  Under  the  law  as  it  stood  in 
1864,  a  guardian,  having  given  bond  at  the  time  of  his  appointment 
in  the  usual  form  and  as  prescribed  by  the  statute,  filed  a  petition  in 
the  probate  court  in  1866  and  obtained  an  order  of  sale  and  sold  the 
real  estate  of  his  wards.  Under  an  order  of  the  court  reciting  a  find- 
ing of  "the  bond  already  given  by  the  guardian  to  be  sufficient,^'  it 
was  held  that  the  giving  of  the  additional  bond  provided  for  by  the 

^"R.  S.,  §  6284.  ^"R.  S.,  §  6284. 

"*  Roberts  v.  Roberts,  61  O.  S.  96.        "« R.  S.,  §  6285. 
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statute  was  not  required;  and  for  this  reason  tlie  sale  was  not  void."^ 
In  a  later  decision  the  same  rule  of  law  was  followed  in  a  case  where 
a  guardian  sold  real  estate  under  an  order  of  the  court  finding  that  the 
guardian,  upon  his  appointment  as  such  guardian,  had  given  bond 
with  reference  to  the  value  and  the  sale  of  the  real  estate  of  the  ward, 
which  bond  was  adjudged  to  be  sufficient  for  the  purpose  of  the  sale, 
and,  tlierefore,  dispensing  with  the  giving  of  the  additional  bond  re- 
quired by  the  statute.  It  appeared,  however,  that  the  statute  as  to 
giving  the  additional  bond  had  not  been  complied  with,  but  it  ap- 
peared to  the  court  that  in  the  case  of  ]\rauarr  v.  Parrish,  supra,  the 
supreme  court  had  laid  down  a  rule  of  property  which  it  was  unsafe 
to  disturb.  In  other  words,  a  rule  of  property  made  by  the  decision 
would  not  be  overruled  unless  it  violated  fundamental  principles  and 
was  clearly  wrong  and  miseliievous  in  its  eonsequonoes.^^^ 

§  678.  Dower  of  husband  or  wife  of  ward. — And  in  such  pro- 
ceeding, the  right  and  expectancy  of  dower  of  the  husband  or  wife  of 
such  ward  in  such  premises  may  be  released  in  the  manner  and  other- 
wise treated  and  dealt  with  as  provided  in  the  following  statute: 
"And  if  the  ward  have  a  wife,  she  must  be  made  a  defendant  to  the 
petition,  and  if  she  file  her  answer  consenting  to  the  sale  free  and  dis- 
charged of  all  right  and  expectancy  of  dower  therein,  such  answer 

"'  Mauarr  v.  Parrish,  26  0.  S.  636.  only  jurisdiction  of  the  subject-mat- 
"'Arrowsmith  v.  Harmoning,  42  ter,  but  also  the  parties.  This  be- 
O.  S.  254.  The  court  intimated,  ing  true,  the  order  of  sale  and  the 
however,  in  this  case,  that  the  ir-  order  of  confirmation,  although  they 
regularity  was  a  grave  one.  In  the  may  have  been  erroneous,  were  not 
decision  the  court  stated:  "The  de-  void.  'The  judgment,  or  final  order 
cision  in  Mauarr  v.  Parrish  was  of  the  court,  having  jurisdiction  of 
right.  The  probate  court  had  juris-  the  subject-matter  and  parties,  how- 
diction  of  the  subject-matter,  i.  e.,  ever  erroneous,  irregular  or  in- 
it  was  clothed  with  authority  to  or-  formal  such  judgment  or  order  may 
der  the  sale  of  the  lands  of  a  minor  be,  is  valid  unless  reversed  or  set 
on  the  petition  of  his  guardian,  and  aside,  within  which  rule  the  orders 
it  is  fair  to  say,  from  the  record,  of  probate  courts  are  classed.' 
that  notice  of  filing  the  petition,  pro-  Shroyer  v.  Richmond,  16  O.  S.  455. 
vided  for  by  statute,  had  been  served  'If  the  judgment  or  order  is  errone- 
on  the  minor  before  any  order  was  ous,  it  may  be  reversed;  if  it  is 
made  in  the  proceeding  in  the  man-  irregular  or  informal,  it  may  be  cor- 
ner in  such  statute  provided;  and  rected  on  motion;  in  neither  case, 
hence  when  the  order  of  sale  was  however,  is  it  subject  to  collateral 
made,  and  also  when  the  sale  was  attack.'  Wehrle  v.  Wehrle,  39  0. 
confirmed,  the  probate  court  had  not  S.  365." 
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shall,  on  the  sale  being  confirmed,  be  a  full  release  of  her  expectancy 
of  dower,  and  unless  in  such  answer  she  waive  any  allowance  in  lieu 
of  dower,  the  court  must  allow  her,  out  of  the  proceeds  of  the  sale, 
such  sum  in  money  as  is  the  just  and  reasonable  value  of  her  expec- 
tancy of  dower.""^ 

§  679.  Order  of  sale  granted,  when — Requirements. — If  additional 
bond  is  required  of  the  guardian,  the  order  of  sale  should  not  be 
granted  until  the  same  has  been  filed  and  approved  by  the  court."" 
The  failure  of  the  court,  however,  to  require  new  or  additional  bond 
to  be  given  upon  making  the  order  of  sale,  although  erroneous,  does 
not  invalidate  a  sale.^-^ 

The  statute  provides  that  upon  such  bond  being  filed  and  approved 
by  the  court,  it  shall  order  the  sale  of  real  estate,  at  auction,  for  not 
less  than  two-thirds  of  the  appraised  value  thereof,  providing  in  the 
order  for  reasonable  notice  and  place  of  sale  in  the  county  in  which 
the  real  estate  is  situated ;  and  credit  to  be  given  for  the  payment  of 
the  purchase-money,  and  the  deferred  payments  of  the  purchase- 
money  must  be  secured  by  a  mortgage  executed  by  the  purchaser  on 
the  real  estate  sold,  and  the  deferred  payments  must  bear  interest  at 
the  legal  rate  per  annum  on  the  day  of  the  sale,  payable  annually: 
Provided,  however.  That  if  it  is  made  to  appear  to  the  probate  court 
that  it  will  be  more  for  the  interest  of  the  ward  to  sell  the  real  estate 
at  private  sale,  it  may  authorize  the  guardian  to  sell  the  same  at 
private  sale,  either  in  whole  or  in  parcels,  and  upon  such  terms  of  pay- 
ment as  may  be  prescribed  by  the  court ;  and  in  no  case  can  such  real 
estate  be  sold  at  private  sale  for  less  than  the  appraised  value  thereof ; 
and  if  the  petition  includes  an  application  for  the  laying  out  of  town 
lots  of  the  land  to  be  sold,  or  any  part  thereof,  and  the  court  approve 
the  plat  and  survey  made  for  that  purpose,  the  court  shall  also  author- 
ize the  guardian,  on  behalf  of  his  ward,  to  sign,  seal  and  acknowledge 
the  plat  in  that  behalf  for  record  according  to  law.^" 

"°R.  S.,  §§  6282,  6306.  ward  to  the  age  when  entitled  to 

120  R.  s.,  §  6286.  choose  a  guardian  operated  to  ter- 

"^  Mauarr  v.  Parrish,  26  0.  S.  636;  minate  the  guardianship,  and  a  sale 

Arrowsmith  v.  Harmoning,  42  0.  S.  made  by  a  guardian  after  this  time 

254.  was  void.    Perry  v.  Brainard,  11  O. 

^^R.  S.,  §  6286.     Before  the  enact-  442;    Campbell  v.   English,  W.   119. 

ment  of  §   6258,  the  arrival  of  the 
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§  680.  Report  of  sale — Confirmation  and  deed. — Upon  the  return 
of  the  order  of  sale  issued  by  ihe  court,  the  guardian  must  make  re- 
port of  the  sale  made  by  him.  The  court,  upon  being  satisfied  that 
the  sale  was  fairly  and  legally  made,  is  required  to  confirm  the  same 
and  order  the  petitioner  to  execute  a  deed  of  conveyance  for  the  real 
estate  so  sold,  upon  the  purchaser  securing  the  deferred  payments  of 
the  purchase-money  in  the  manner  prescribed  in  the  foregoing  sec- 
tion.^-^ 

§  681.  Sale  of  lands  by  foreign  guardian. — An  application  for  the 
sale  of  real  estate  by  guardians  of  minors  who  live  out  of  this  state 
shall  be  made  in  the  county  in  which  the  land  is  situate,  or,  if  situate 
in  more  counties  than  one,  then  in  one  of  the  counties  in  which  a  part 
of  the  real  estate  is  situate.  Additional  security  from  such  guardian 
is  required  when  deemed  necessary,  and  sureties  may  be  approved  by 
the  probate  court  of  the  county  in  which  such  application  is  made."* 

§  682.  Guardian  can  not  bind  minor  in  sale  of  land,  when. — 
Where  an  action  is  begun  in  the  court  of  common  picas  by  a  widow  to 
sell  her  life  estate  in  real  estate  and  a  remainder  therein  belonging  to 
her  minor  children,  under  the  act  of  1859/^**  which  life  estate  and 
remainder  were  created  prior  thereto,  and  a  sale  is  made  of  such  real 
estate,  it  can  not  be  insisted  that  such  sale  is  to  be  regarded  as  one 
made  by  consent  because  the  petitioner  was  the  life  tenant  and  guard- 
ian of  the  children. ^'^^ 

'^^  R.    S.,    §    6287.     By   the   act   of  right  to  bring  and  maintain  actions 

1824,  a  return  and  confirmation  of  and  enforce  the  collection  of  judg- 

a  sale  by  a  guardian   was  not   re-  ments    rendered    in    such    cases   in 

quired.     Stall  v.  McAllister,  9  0.  19.  their  favor  in  the  same  manner  and 

"•  R.  S.,  §  6290.     This  statute  pro-  to  the  same  extent  that  they  could 

vides  that  minors  living  out  of  this  do  if  they  had  been  appointed  under 

state  and  owning  lands  within  the  the  laws  of  this  state,  upon  giving 

same  shall  be  entitled  to  the  benefit  security   for   the   costs   which   may 

of    these    acts,    and    guardians    of  accrue  in  such  actions  in  the  same 

minors   residing  out  of  this   state,  way  other  non-residents  are  obliged 

who  have  been  appointed  according  to  do  under  the  laws  of  this  state, 
to  the  laws  of  the  state  or  territory         '"a  i  S.  &  C.  550. 
where   they   reside,   shall   have   the         '="  Ream  v.  Wolls,  61  O.  S.  131. 
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7.  Lease  of  Ward's  Eeal  Estate. 

SECTION  Section 

683.  Power    of    guardian    to    lease     686.     Final     hearing     and     orders 

real  estate.  thereon     —     Improvements 

684.  Application  for  power  to  make  made,  how. 

a    long    lease    for   improve-  687.     When  lease  extending  beyond 

ment  must  be  made  by  pe-  minority   shall   determine — • 

tition — What     the    petition  Lien  of  tenant  for  improve- 

must  contain.  ments. 

685.  Same — Who  may  unite  in  such 

application. 

§  683.  Power  of  guardian  to  lease  real  estate. — A  guardian  of  the 
person  and  estate,  or  of  the  estate  only,  of  any  minor  may  lease  the 
real  estate  of  his  ward  for  any  term  not  exceeding  three  years  and  not 
extending  beyond  the  minority.  And  such  guardian  may  also  lease 
the  real  estate  of  his  ward  for  any  term  not  exceeding  fifteen  years, 
although  such  time  extend  beyond  the  minority,  whenever  the  court 
appointing  him  shall,  on  his  application,  find  that  such  lease  will  be 
to  the  advantage  of  the  ward,  and  is  necessary  to  secure  the  improve- 
ment of  the  real  estate,  and  to  increase  its  rents,  and  that  such  in- 
crease is  needed  for  the  support  and  education  of  his  ward  or  to  pay 
his  liabilities  or  any  liens  on  or  claims  against  his  estate,  and  that  by 
such  lease  a  sale  of  real  estate  for  these  purposes  may  be  prevented.^^® 

§  684.  Application  for  power  to  make  a  long  lease  for  improve- 
ment must  be  made  by  petition — What  the  petition  must  contain. — 
The  application  must  be  by  petition,  and  the  same  must  contain  a 
description  of  the  real  estate  and  a  particular  statement  of  its  value 
and  the  value  of  all  other  property  or  effects  of  the  ward  and  his  in- 
come and  expenses,  a  detailed  statement  of  the  improvements  pro- 
posed and  the  liabilities  or  expenses  of  support  and  education  to  be 
provided  for,  the  rent  of  the  real  estate  as  it  is,  and  the  probable  in- 
crease of  rent  if  the  improvements  are  made,  the  means  intended  to  be 
used  in  making  the  improvements  and  the  proposed  terms  and  time  of 
the  lease ;  and  such  other  facts  as  are  pertinent  to  the  question  whether 
the  authority  for  making  the  lease  should  be  granted.^^^ 

§  685.    Same — Who  may  unite  in  such  application. — And  in  the 

application  the  guardian  may  act  on  behalf  of  two  or  more  wards, 

"•R.  S.,  §§  6295,  6296.  "'R.  S.,  §  6297. 
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and  two  or  more  guardians  of  different  wards  may  unite,  when  all  tlu 
wards  are  jointly  or  in  common  interested  in  the  real  estate,  and  th^' 
same  rules  shall  apply  as  to  parties  and  notice  as  in  application  for 
sale  of  real  estate.  On  the  hearing  the  court  must  appoint  three  di.^- 
interested  freeholders  of  the  county  in  which  the  real  estate  is  situ- 
ated, who  are  not  of  kin  to  the  petitioner,  to  view^  the  premises  and 
report  under  oath  their  opinion  of  the  probable  costs  of  the  improve- 
ments proposed,  and  whether  the  same  and  the  proposed  lease  would 
be  for  the  best  interests  of  the  ward  or  wards,  and  if  so,  upon  what 
terms  the  lease  should  be  made,  and  the  report  must  be  returned  on  or 
before  a  day  named  in  the  order  for  the  final  hearing  of  the  case.^-'* 

§  686.  Final  hearing  and  orders  thereon — Improvements  made, 
how. — On  the  final  hearing,  if  the  report  of  the  freeholders  be  in 
favor  of  the  lease,  and  the  court  be  of  the  opinion  that  it  will  be  to 
the  advantage  of  the  ward  or  wards  to  improve  and  lease  the  real 
estate,  and  that  such  lease  is  necessary  to  secure  the  improvement  and 
increase  the  rents,  and  that  such  increase  is  needed  for  the  support 
and  education  of  the  ward  or  w^ards,  or  to  pay  his  or  their  liabilities  oi 
liens  or  other  claims  against  his  or  their  estate,  and  that  by  sucli 
lease  a  sale  of  real  estate  for  any  of  these  purposes  may  be  prevented, 
the  court  must  make  an  order  authorizing  the  lease  to  be  made  on 
such  terms  and  in  such  manner  as  the  court  shall  think  proper.  In 
the  lease  made  in  pursuance  of  such  order,  it  may  be  provided  that 
the  improvements  shall  be  made  by  the  tenant  as  part  of  the  rent,  or 
by  the  guardian,  either  out  of  the  land  or  other  means  of  the  ward  or 
wards,  as  the  court  may  have  directed. ^-'' 

^  687.  When  lease  extending  beyond  minority  shall  determine — 
Lien  of  tenant  for  improvements. — Any  lease  made  by  guardian  to 
extend  beyond  the  minority  shall  nevertheless  determine  when  the 
ward,  if  there  be  but  one,  arrive  at  full  age,  or  if  more  than  one,  when 
all  of  them  arrive  at  full  age,  unless  such  ward  or  wards  confirm  the 
same ;  and  in  case  of  the  death  of  the  ward,  if  there  be  but  one,  or  of 
all  of  them,  if  more  than  one,  the  lease  shall  also  determine,  unless  the 
legal  representatives  of  such  ward  or  wards  confirm  the  same ;  if  there 
be  more  than  one  ward,  and  some  but  not  all  die,  the  lease  shall  con- 
tinue until  the  survivor  or  survivors  reach  full  age;  and  when  such 

'"R.  S.,  §  6298.  '"R.  S.,  §§  6299,  6300. 


433  GUARDIANSHIP.  §    688 

lease  is  determined  by  reason  of  the  death  or  majority  of  the  ward  or 
wards,  the  tenant  shall  have  a  lien  on  the  premises  for  sums  expended 
by  him  in  pursuance  of  the  lease  in  making  improvements,  and  for 
which  compensation  shall  not  have  been  made  either  by  the  rent  or 
otherwise.^^'^ 

8.  Lease  of  Ward's  Lands  for  Mining,  Petroleum  or  Gas. 

Section  Section 

688.  Real  estate  of  minors  may  be     692.     When  the  court  may  change 

leased  for  mining  purposes,  the  terms  of  lease, 

-^vhen.  693.     When  land  owned  jointly. 

689.  Petition  and  time  for  hearing     694.     Guardians  may  lease  real  es- 

of  same.  tate   for   petroleum   or  nat- 

690.  Land  to  be  viewed  by  disinter-  ural  gas  purposes. 

ested  freeholders— Report  of  695.  Same— The  petition, 

viewers— Order    to    lease—  696.  Same— The      petition      when 

Oath  of  viewers.  ward  a  lunatic. 

691.  Within    what    time    guardian  697.  Notice  to  be  given. 

must  report  royalty — Bond.     698.     Court  may  authorize  lease. 

§  688.  Real  estate  of  minors  may  be  leased  for  mining  purposes, 
when. — The  guardian  of  the  person  and  estate,  or  estate  only,  of  any 
minor  may  be  authorized  by  the  probate  court  of  the  county  in  which 
the  lands  are  situated,  to  lease,  upon  such  terms  and  for  such  period  of 
time,  not  exceeding  ten  years,  any  lands  in  the  county  belonging  to 
the  ward,  supposed  to  contain  coal,  for  the  purpose  of  mining  for  and 
removing  the  same,  and  if  the  period  of  ten  years  extend  beyond  the 
minority  of  the  ward,  it  shall  then  terminate  as  to  the  ward,  unless  the 
ward  confirms  the  same.^^^ 

§  689.  Petition  and  time  for  hearing  of  same.— Upon  the  filing  of 
the  petition  for  this  purpose,  the  court  must  fix  a  time  for  hearing  the 
same,  which  can  not  be  less  than  five  nor  more  than  fifteen  days  from 
the  filing  thereof,  and  the  court  must  order  the  petitioner  to  give 
notice  in  writing  to  his  ward,  who  must  be  defendant  to  the  petition, 
of  the  filing  and  prayer  thereof,  and  the  time  when  the  same  will  be 
heard,  which  notice  must  be  served  not  less  than  five  days  before  the 
hearing,  and  he  is  required  to  return  to  the  court  a  copy  of  the  notice, 
stating  the  time  and  manner  of  the  service  thereof."^ 

^^R.  S.,  §  6301.  '"R.  S.,  §  6301-2. 

^»R.  S.,  §  6301-1. 
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§  690.  Land  to  be  viewed  by  disinterested  freeholders — Report  of 
viewers — Order  to  lease — Oath  of  viewers. — At  the  time  appointed 
for  the  hearing  of  the  petition,  if  the  court  find  that  it  will  be  to  the 
advantage  of  the  ward  to  lease  the  lands  as  prayed  for  in  the  petition, 
the  court  must  appoint  three  disinterested  freeholders  in  the  vicinity, 
who  are^not  of  kin  to  the  petitioner,  to  view  the  lands  and  report  in 
writing  to  the  court  their  opinion  as  to  the  prospects  of  their  contain- 
ing coal,  and  in  what  quantity,  and  the  terms  upon  which  it  would  be 
advantageous  to  the  ward  to  lease  the  lands  for  the  mining  of  coal; 
and  before  entering  upon  the  discharge  of  their  duties  under  the  law, 
the  freeholders  must  take  an  oath  to  faithfully  and  impartially  dis- 
charge their  work.^"  Upon  the  report  of  such  freeholders  being  re- 
turned to  and  filed  with  the  court,  if  the  court  be  satisfied  that  it  will 
be  to  the  advantage  of  the  ward  to  lease  the  lands  for  mining  pur- 
poses, the  court  must  order  the  guardian  to  lease  the  same,  upon  such 
terms  as  the  court  may  direct,  which  shall  not  be  less  favorable  to  the 
ward  than  those  reported  by  the  freeholders.^** 

§  691.  Within  what  time  g^iardian  must  report  royalty — Bond. — 
The  guardian  must,  within  six  months  after  the  receipt  of  the  first 
royalty  under  the  lease,  report  to  the  court  the  amount  thereof,  and 
the  court  is  then  required  to  fix  a  bond  which  will  cover  the  royalty 
from  said  lease;  and  the  court  may,  at  any  time  he  deems  the  bond 
insufficient  to  secure  the  same,  increase  the  bond  or  require  a  new 
bond."' 

§  692.  When  the  court  may  change  the  terms  of  lease. — If  the 
guardian  shall  be  unable  to  lease  the  land  upon  the  terms  ordered,  he 
may  report  the  fact  to  the  court,  and  the  court  may,  in  its  discretion, 
change  the  terms  of  leasing,  but  not  below  customary  royalty  in  the 
vicinity  of  the  lands.^** 

§  693.  When  land  owned  jointly. — Where  the  same  person  is 
guardian  of  two  or  more  minors  of  the  lands  in  common,  the  minors 
may  be  joined  as  defendants  in  the  same  petition,  or  if  such  minors 
have  different  guardians,  their  guardians  may  unite  in  the  same  peti- 
tion under  the  foregoing  and  following  statutes  upon  this  subject.^'^ 

"»R.  S.,  §  6301-3.  ""R.  S.,  §  6301-6. 

'**R.  S.,  §  6301-4  ""R.  S.,  §  6301-7. 

'»R.  S.,  §  6301-5. 
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§  694.  Guardians  may  lease  real  estate  for  petroleum  or  natural 
gas  purposes. — A  guardian  of  the  person  and  estate,  or  of  the  estate 
only,  of  any  minor,  or  of  a  lunatic,  idiot  or  imbecile,  may  lease  the 
real  estate  of  his  ward,  or  of  said  lunatic,  idiot  or  imbecile,  for  pe- 
troleum oil  or  natural  gas  purposes,  or  either,  for  such  period  of  time 
not  exceeding  ten  years  as  may  be  authorized  by  the  probate  court 
appointing  such  guardian. ^^^ 

§  695.  Same — The  petition. — Before  executing  a  lease  of  this  kind 
the  guardian  is  required  to  file  his  petition  for  authority  to  make  the 
same  in  the  probate  court  appointing  him.  The  petition  must  con- 
tain a  description  of  the  real  estate  sought  to  be  leased,  a  particular 
and  detailed  statement  of  the  terms,  time  and  conditions  of  the  pro- 
posed lease,  and,  as  near  as  may  be,  the  net  annual  value  thereof  to 
the  ward.^^^ 

§  696.  Same — The  petition  when  ward  a  lunatic. — In  case  where 
it  is  sought  to  lease  the  real  estate  of  a  lunatic,  idiot  or  imbecile,  for 
the  purpose  aforesaid,  the  guardian  must  set  forth  in  his  petition  the 
number,  names,  ages  and  residences  of  those  who  have  the  next  estate 
of  inheritance  from  the  ward,  all  of  whom,  as  well  as  the  ward,  must 
be  made  defendants  as  in  other  cases.^*** 

§  697.  Notice  to  be  given. — On  filing  the  petition,  notice  of  the 
filing  thereof,  and  of  its  object  and  purport  and  of  the  time  of  hearing 
of  the  same  in  said  court,  must  be  given  to  the  ward  and  all  other  de- 
fendants in  the  same  manner  as  in  proceedings  in  court  to  sell  real 
estate  of  a  minor.^*^ 

§  698.  Court  may  authorize  lease. — Upon  the  final  hearing,  if  the 
court  is  satisfied  from  the  evidence  that  it  will  be  for  the  best  interest 
of  the  ward,  and  the  prayer  of  the  petition  is  granted,  the  court  may 
prescribe  the  terms,  covenants,  conditions  and  stipulations  of  the 
lease,  either  in  accordance  with  those  set  forth  in  the  petition  or  other- 
wise, and  the  lease,  when  so  made  by  the  guardian,  must  be  by  him 
reported  to  the  court,  and  shall  not  take  effect  until  the  same  is  ap- 
proved and  confirmed  by  the  court.^*^ 

"^R.  S.,  §  6301-8.  ^*^R.  S.,  §  6301-11. 

'"  R.  S.,  §  6301-9.  *"  R.  S.,  §  6301-12. 

"°R.  S.,  §  6301-10.  \ 
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9.  Proceedings  by  Guardian  to  Borrow  Money. 

Section  Section 

699.  Guardian  of  an  idiot,  imbecile,  or    improvements — Necessa- 

insane     person     or     minor  ry   parties — Notice — Proced- 

may     borrow     money     and  ure. 

mortgage  real  estate  of  his  701.     Determination    of   amount   to 

ward.  be  borrowed. 

700.  What  petition  must  contain —  702.     Confirmation    of    report — Lla- 

Investigation   as   to   repairs  bility  of  guardian — Report. 

§  699.  Guardian  of  an  idiot,  imbecile,  insane  person  or  minor  may 
borrow  money  and  mortgage  real  estate  of  his  ward. — In  any  case 
where,  at  the  time  any  person  may  have  been  or  may  be  adjudged 
idiotic,  imbecile  or  insane,  there  exists  one  or  more  mortgages  or  judg- 
ments that  are  a  lien  on  the  real  estate  of  such  person  so  adjudged 
idiotic,  imbecile  or  insane,  or  where  there  are  valid  debts  due  from 
such  adjudged  idiot,  imbecile  or  insane  which  may  be  a  claim 
against  the  estate  of  any  such  person,  which  would  require  the  sale  of 
his  real  estate  to  pay  the  same,  or  where  repairs  or  improvements 
may  be  for  the  benefit  of  the  estate,  or  where  real  estate  may  have 
descended  or  been  devised  or  may  hereafter  descend  or  be  devised  to  a 
minor  or  minors  or  to  a  person  adjudged  idiotic,  imbecile,  lunatic  or 
drunkard,  which  is  liable  for  the  payment  of  any  debts,  legacy  or 
legacies,  or  on  which  one  or  more  mortgages  or  judgments  may  exist 
that  are  a  lien  on  the  real  estate,  the  guardian  of  such  person  may 
borrow  money  and  mortgage  the  real  estate  of  such  ward,  or  any  part 
thereof,  to  pay  such  mortgage,  debts,  legacies  and  judgments,  and  such 
additional  sum  as  shall  by  the  court  be  deemed  necessary  to  make  any 
needed  repairs  and  improvements  on  the  real  estate.^*^ 

^  700.  What  petition  must  contain — Investigation  as  to  repairs  or 
improvements — Necessary  parties — Notice — Procedure. — The  guard- 
ian so  proposing  to  so  borrow  money  is  required  to  file  in  the  probate 
court  in  which  he  was  appointed  such  guardian  a  petition  describing 
the  real  estate  so  incumbered,  and  also  all  the  real  estate  of  the  ward, 
and  stating  the  nature  and  amount  of  the  incumbrances  thereon, 
when  the  same  became  due  or  will  become  due,  and  the  rate  of  interest 
thereon ;  also  the  amount  and  character  of  all  valid  debts  due  from  the 
ward,  to  whom  due,  when  the  same  will  become  due  or  became  dui'. 

>"R.  S.,  §  6301a. 
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and  the  rate  of  interest  thereon,  the  necessity  for  and  the  character  of 
any  repairs  or  improvements,  and  also  the  amount  required  for  the 
repairs  and  improvements,  together  with  a  statement  of  the  ward's 
personal  property  and  the  income  from  such  personal  property  and 
the  ward's  real  estate ;  and  also  stating  the  amount  probably  necessary 
to  maintain  the  ward  and  his  family,  and  the  names,  ages  and  resi- 
dences of  the  ward  and  next  of  kin  residing  in  the  state,  including  the 
wife  or  husband  of  the  ward,  and  all  persons  holding  liens  on  the  real 
estate,  all  of  whom  must  be  made  defendants,  and  must  be  notified  of 
the  pendency  and  prayer  of  the  petition  in  such  way  as  the  court  shall 
direct,  and  a  statement  of  the  character  of  the  imbecility  or  insanity 
of  the  ward — whether  temporary  or  confirmed — and  its  duration,  and 
such  other  facts  as  may  be  pertinent  to  the  question  whether  the 
money  should  be  borrowed,  and  a  prayer  that  he  be  authorized  to 
mortgage  so  much  of  the  ward's  lands  as  may  be  necessary  to  secure 
such  loan:  Provided,  That  before  the  court  is  required  to  make  any 
order  authorizing  the  guardian  to  so  mortgage  the  real  estate  for  the 
purpose  of  borrowing  any  money  to  make  any  repairs  or  improve- 
ments as  hereinbefore  provided,  he  shall  appoint  three  disinterested 
freeholders,  whose  duty  it  shall  be  fully  to  investigate  the  question  as 
to  the  necessity  for,  and  advisability  of,  making  the  repairs  or  im- 
provements, and  the  probable  costs  thereof,  and  report  the  same  to  the 
court  under  oath.^"  When  the  petition  is  filed,  the  same  proceedings 
are  to  be  had  as  to  pleadings  and  proof  had  on  petition  by  a  guardian 
to  sell  the  real  estate  of  a  minor.^"*^ 

§  701.  Determination  of  amount  to  be  borrowed. — At  the  final 
hearing,  if  it  appear  to  the  court  to  be  for  the  best  interest  of  the 
estate  of  the  ward  that  the  prayer  of  the  petition  be  granted,  the  court 
must  fix  the  amount  necessary  to  be  so  borrowed  and  direct  what 
lands  of  the  ward  are  to  be  incumbered  by  mortgage  to  secure  the 
same,  and  an  order  must  issue  to  the  guardian  directing  him  to  ascer- 
tain and  report  to  the  court  the  rate  of  interest  and  the  time  for  which 
he  can  borrow  the  amount  so  found  necessary  to  be  borrowed.^*^ 

§  702.    Confirmation  of  report — Liability  of  guardian — Report. — 

If  the  report  and  the  terms  proposed  are  satisfactory  to  the  court  the 
same  may  be  accepted  and  confirmed,  and  the  guardian  authorized 

'"R.  S.,  §  6301b.  ""R.  S.,  §  6301d. 

^«R.  S.,  §  6301c. 
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and  ordered  as  such  guardian  to  execute  a  note  or  notes  for  the 
amount,  and  to  execute  a  mortgage  on  the  lands  so  designated,  and  the 
mortgage  will  be  a  good  and  valid  lien  on  the  lands,  and  the  guardian 
shall  in  no  way  be  personally  liable  for  the  payment  of  a  sum  so  bor- 
rowed or  any  part  thereof ;  but  the  lands  solely  will  be  held  and  bound 
therefor,  and  the  court  must  direct  the  distribution  of  the  funds,  and 
the  guardian  is  required  to  report  to  the  court,  for  its  approval,  the 
execution  of  the  notes  and  mortgage  and  his  distribution  of  the 
funds."' 


10.  Guardianship  of  Lunatics,  Idiots  and  Imbeciles. 


Section 


703. 
704. 

705. 

706. 

707. 

708. 


709. 


710. 


711. 


712. 


713. 


Who  is  an  imbecile? 

When  guardian  may  be  ap- 
pointed for. 

Legal   settlement — Idiot   must     715. 
have. 

Effect  of  appointment  upon 
question  of  imbecility. 

When  wife  may  be  appointed 
guardian. 

What  laws  applicable  to  guard- 
ians of  lunatics,  idiots  and 
imbeciles  —  Settlement  of 
such  guardian. 

Guardian  of  lunatic,  whether 
of  estate  and  person. 

Sale  of  real  estate  or  the  sale 
of  coal  or  fire-clay  from  un- 
der the  same  belonging  to 
an  idiot,  imbecile  or  luna- 
tic. 

Dower  of  insane,  idiotic  or 
imbecile  widow  assigned  or 
sold  by  guardian,  how. 

Lands  of  idiot,  imbecile  or 
lunatic  leased,  how. 

Long  lease  by  guardian  may 
be  authorized  by  court — 
Lease  for  three  years  with- 
out order  of  the  court. 


Section 
714.    What 


716. 
717. 

718. 


719. 


720. 


721. 


722. 
723. 


(24. 


petition  must  contain 
when  authority  is  asked  to 
make  a  long  lease. 

Procedure  in  such  applica- 
tions. 

Orders  upon  final  hearing. 

Completion  of  real  contracts 
— Procedure  in. 

Guardian  of  an  imbecile  or  an 
insane  person  may  improve 
ward's  real  estate,  when. 

Procedure  when  such  author- 
ity is  asked. 

Final  orders — Guardian  may 
fee  authorized  to  join  with 
adjacent  property  owners  In 
making  improvements. 

Guardian's  report  of  improve- 
ments made. 

Insolvency  of  lunatic. 

Foreign  guardian  of  foreign 
idiot,  imbecile  or  lunatic 
may  possess,  manage  or  dis- 
pose of  real  estate  of  ward 
in  this  state,  how. 

When  guardianship  of  im- 
becile, etc.,  to  terminate. 


§  703.    Who  is  an  imbecile  ? — The  following  definitions  will  be  an 
aid  in  determining  what  is  meant  by  the  following  language  of  the 


R.  S.,  §  63016. 
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statute:     "x\n  imbecile  shall  in  this  chapter  be  understood  to  mean 
one  who,  not  born  an  idiot,  has  become  so.""«     An  imbecile  is  one 
destitute  of  strength  either  of  body  or  mind,  weak,  feeble,  impotent, 
decrepit.     Its  synonyms  are  weak,   debilitated,  feeble,  impotent."® 
One  having  the  mental  faculties  feeble  or  undeveloped ;  half-witted ; 
weak-minded;   characterized  by  feebleness;  mentally  impotent;   an 
expression  of  character  or  opinion  that  indicates  feebleness,  especially 
mental  feebleness.^^"     Weak,  feeble,  destitute  of  strength,  impotent; 
mentally  weak,  or  feeble;  having  the  mental  faculties  weakened  or 
impaired;  one  who  is  imbecile  or  weak  mentally  or  physically.     An 
imbecile   often   changes  his   views   and  vacillates   in   his   purposes. 
That  which  in  its  highest  form  is  genius,  in  its  lowest  is  imbecility. 
The  quality  or  state  of  being  imbecile;  weakness,  mental  or  phys- 
ical.i'^     A  weakness  of  the  mind  caused  by  the  absence  or  obliteration 
of  natural  or  acquired  ideas;  or  it  is  described  to  be  an  abnormal 
deficiency,  either  in  those  faculties  which  acquaint  us  with  the  quali- 
ties and  ordinary  relations  of  things,  or  in  those  which  furnish  us 
with  the  morals  and  motives  that  regulate  our  relations  and  conduct 
toward  our  fellow-men.^^^     Mental  imbecility  is  a  weakness  of  the 
mind   due  to   the   defective  development   or  loss   of  the   faculties. 
Whether  it  will  incapacitate  the  subject  for  the  ordinary  duties  of  life 
depends  upon  the  seriousness  of  the  infirmity  in  the  particular  case.^'^ 

"«R.  S.    §  6302.  policy,   section   6302,   Revised   Stat- 
"» Webster's  Die.  utes,  providing  for  ttie  appointment 
""Standard  Die.  of   guardians    for   idiots,    imbeciles 
^"  Universal  Die.  and  lunatics,  was  enacted.     It  is  not 
"^  Bouvier's  Law  Die.  to  be  presumed,  in  view  of  the  gen- 
"^  16  Am.  &  Eng.  Bncyc.  of  Law,  eral  policy  of  the  state  towards  these 
p.  563.     The  definitions  given  above  unfortunates,  that  a  person,  though 
were  quoted  by  the  court  in  the  mat-  apparently  an  imbecile  to  such  a  de- 
ter of  John  H.  Bmswiler,  an  alleged  gree  that  he  can  not  apply  the  facul- 
imbecile    (Licking   County   probate  ties  of  his  mind  to  his  business  and 
court)    reported   in  the  Ohio  Legal  take  care  of  and  preserve  his  prop- 
News,  Vol.  VIII,  January  21,  1901,  erty,  must  be  shown  to  be  a  com- 
in   which   the    court,   among   other  plete  idiot,  or  that  he  is  a  gibber- 
things,    said:      "It   is   the   humane  ing,   slobbering,   lemon-headed  wild 
policy  of  the  state  to  take  care  of  man,  before  a  guardian  for  his  prop- 
and   provide   for   persons   who   are  erty  can  be  appointed.  Section  6302, 
so  unfortunate  as  to  be  afflicted  by  Revised  Statutes,  authorizes  the  ap- 
such    mental    infirmity    as    renders  pointment  of  a  guardian  for  an  im- 
them  unable  to  take  care  of  and  pro-  becile  generally.     A  person  may  be 
tect  themselves  in  person  and  prop-  an  imbecile  and  yet  be  able  to  gov- 
erty.     In  pursuance  of  this  humane  ern   himself   so   as   not   to   need   a 
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§  704.  When  guardian  may  be  appointed  for. — The  probate  court, 
upon  satisfactory  proof  that  any  person,  resident  of  the  county,  or 
having  a  legal  settlement  in  any  township  thereof,  is  an  imbecile, 
idiot  or  lunatic,  must  appoint  a  guardian  for  any  such  person.  The 
guardian  so  appointed,  by  virtue  of  the  appointment,  will  also  be  the 
guardian  of  the  minor  children  of  his  ward,  unless  the  court  appoint 
some  other  person  as  their  guardian.  The  guardian  herein  mentioned 
will  not  be  appointed  until  at  least  three  days'  notice,  to  the  persons 
next  of  kin,  residont;^  of  the  county,  of  such  person,  is  given  to  attend 
at  the  same  time  and  place,  which  notice  must  be  served  by  delivering 
to  each  person  named  therein  or  by  leaving  such  copy  at  his  usual 
place  of  residence.^^^ 

§  705.  Legal  settlement — Idiot  must  have. — The  statute  provides 
that  the  person  must  he  "resident  of  the  county,"  or  one  ^'having  a 
legal  settlement  in  any  township  thereof,"  before  a  guardian  can  be 
appointed. ^^^  The  probate  court  has  no  jurisdiction  to  appoint  a 
guardian  for  an  idiot  unless  he  has  resided  within  a  county  over  which 
the  court  has  had  jurisdiction  continuously  for  twelve  months,  or  has 
come  into  such  county,  with  his  parent,  or  some  one  having  control 

guardian  for  the  person,  and  j^et  be  imbeciles  possessed  of  property 
utterly  unable  to  manage  his  busi-  from  becoming  paupers  and  a 
ness  and  property.  When,  there-  charge  upon  the  public.  It  is  dif- 
fore,  the  legislature  said  in  section  ficult  to  draw  the  boundary  line 
6302,  Revised  Statutes,  that  'an  im-  between  capacity  and  imbecility.  All 
becile  shall  in  this  chapter  be  un-  legal  authorities  recognize  a  dif- 
derstood  to  mean  a  person  who,  not  ference  between  idiocy  and  imbecil- 
born  idiotic,  has  become  so,'  it  evi-  ity;  the  latter  is  defined  to  be  a  de- 
dently  did  not  mean  that  a  per-  gree  of  mental  infirmity  ranging 
son  can  not  be  adjudged  an  im-  between  the  extreme  of  capacity  and 
becile  unless  he  is  a  complete  idiocy.  The  best  authorities  on 
idiot  —  that  is,  a  person  with-  medical  jurisprudence  say  that  the 
out  mind  and  capacity.  It  simply  presence  of  imbecility  may  be  de- 
means that  a  person  must  have  be-  tected  by  the  feebleness  of  the  per- 
come  infirm  to  the  extent  that  he  ception  and  the  dullness  of  sensibil- 
can  not  manage  his  business  and  ity  common  to  all  subjects,  and  this 
affairs  with  sufficient  capacity  to  feebleness  of  the  perception  and 
preserve  his  property.  This  con-  dullness  of  sensibility  is  manifest 
struction  of  the  statute  is  in  accord-  in  the  acts  and  conduct  of  the  im- 
ance  with  the  humane  policy  of  the  becile." 
state,  which,  through  the  interven-  '"  R.  S.,  §  6302. 
tlon  of  guardians,  seeks  to  prevent  '"  R.  S.,  §  6302. 


441  GUARDIANSHIP.  §    706 

over  him,  with  the  intention  of  making  it  his  permanent  place  of 
abode.^'*' 

§  706.  Effect  of  appointment  upon  question  of  imbecility. — The 
question  of  imbecility  is  determined  by  the  court  after  notice  and  a 
full  hearing.  But  when  adjudged,  and  an  appointment  made,  such 
appointment  is  regarded  only  as  prima  facie  evidence  of  imbecility. 
The  fact  as  to  such  imbecility  may  be  inquired  into  by  the  alleged 
imbecile  in  an  action  brought  by  him  to  enjoin  the  guardian  from 
interfering  with  the  control  and  management  of  his  property.^ 


157 


§  707.    When  wife  may  be  appointed  guardian. — When  any  person 

having  a  wife  is  declared  to  be  an  idiot,  imbecile  or  lunatic,  the  pro- 
bate judge  can  appoint  the  wife  of  such  person  his  guardian,  if  it  be 
made  to  appear  to  the  satisfaction  of  the  judge  that  she  is  competent 
to  discharge  the  duties  of  such  appointment.  Any  married  woman 
appointed  such  guardian  shall  in  her  capacity  as  guardian  have  power 
to  enter  into  official  bond,  and  she  and  her  sureties  thereon  shall  be 
liable  in  the  same  manner  and  in  the  same  extent  as  though  the  bond 
were  executed  by  a  feme  sole.^^^ 

§  708.  What  laws  applicable  to  guardians  of  lunatics,  idiots  and 
imbeciles — Settlement  of  such  guardian. — All  laws  relating  to  guard- 
ians for  minors  and  for  wards,  and  all  laws  pointing  out  the  duties, 
rights  and  liabilities  of  such  guardians,  and  for  the  sureties  in  force 
for  the  time  being,  are  applicable  to  guardians  for  idiots,  imbeciles  and 
lunatics  and  their  children,  except  as  otherwise  herein  specially  pro- 
vided ;  but  in  the  settlement  of  accounts  of  such  guardian  no  voucher 
will  be  received  from,  or  allowed  as  a  credit  to,  the  guardian  of  any 
idiot,  imbecile  or  lunatic  which  shall  be  signed,  or  purported  to  be 
signed,  by  such  idiot,  imbecile  or  lunatic ;  and  provided.  That  any  set- 
tlement of  the  account  of  any  such  guardian  heretofore  made,  in 
which  any  such  receipt  shall  have  been  allowed  as  credit  to  such 
guardian,  shall  be  held  and  deemed  absolutely  null  and  void,  and  any 
settlement  made  by  any  such  guardian  shall,  at  any  time  within  two 
years  after  the  appointment  of  another  guardian,  or  after  the  dis- 
ability of  such  ward  may  be  removed,  or  such  ward  may  die,  be 

''^  In  re  Canady,  4  0.  N.  P.  403,  7         '"  Messenger  v.  Bliss,  35  0.  S.  587. 
0.  Dec.  285.  "'R.  S.,  §  6303. 
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opened  up  and  reviewed,  on  the  motion  of  such  newly  appointed 
guardian,  or  legal  representative,  or  of  any  other  interested  person, 
notice  of  which  motion  must  be  given  by  publication,  or  otherwise,  as 
the  probate  court  may  direct.^^" 

§  709.    Guardian  of  lunatic,  whether  of  estate  and  person. — In 

Heckmau  v.  Adams^*'"  the  question  was  raised  whether  these  three 
sections  of  the  revised  statutes  of  this  state  authorized  the  appoint- 
ment of  a  guardian  for  the  estate  of  a  lunatic  without  appointing  a 
guardian  of  the  person;  and  in  deciding  the  question,  the  court  in 
that  case  said: 

"The  appointment  of  Mr.  Heckman  as  guardian  of  Mrs.  Adams 
was  for  her  estate  only,  and  not  for  her  person  and  estate;  and  it  is 
claimed  that  under  section  6302  there  is  no  authority  for  the  appoint- 
ment of  a  guardian  of  tlie  estate  only  of  a  lunatic.  Section  6304 
provides  that  'All  laws  relating  to  guardians  for  minors  and  their 
wards,  *  *  *  ^^  force  for  the  time  being,  shall  be  applicable  to 
guardians  for  *  *  *  lunatics,  *  *  *  except  as  otherwise 
specially  provided.'  Section  6255  was  in  force  for  the  time  being  at 
the  time  of  this  appointment,  and  that  section  provides  that  'A 
guardian  may  be  appointed  to  take  charge  only  of  the  estate  of  a 
minor.'  The  appointment  of  a  guardian  for  the  estate  only  of  a 
lunatic,  it  will  thus  be  seen,  is  authorized  by  the  letter  of  these  two 
sections  of  the  statute. 

"Section  6302  is  made  up  in  the  revision  of  1880  out  of  sections 
41,  43  and  44  of  the  act  of  April  7,  1856.  Section  41  provides  that 
the  probate  judge,  upon  satisfactory  proof  that  any  person  resident 
of  the  county  is  an  idiot  or  lunatic,  shall  appoint  a  guardian.  Section 
43  was  in  the  same  words,  except  that  the  words  'and  that  it  is  neces- 
sary in  order  to  preserve  the  property'  were  omitted.  The  guardian 
to  be  appointed  under  section  41  was  for  the  preservation  of  the 
property,  that  is,  of  the  estate  only,  while  the  appointment  under 
section  43  was  general,  for  both  person  and  estate.  As  these  two 
sections  are  now  combined  into  one  (6302),  the  new  section  must  be 
construed  to  be  as  broad  as  both  of  the  old  ones  taken  together.  The 
new  section  is  more  general  in  its  terms,  but  not  more  narrow  in  its 
provisions. 

"In  the  case  of  King  v.  Bell,^"^  this  court  held  that  all  laws  relating 

>"  R.  S.,  §  6304.  "'  36  O.  S.  460. 

'"  50  O.  S.  305. 
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to  guardians  for  minors  and  their  wards  are  made  applicable  to 
guardians  for  lunatics.  True,  the  question  as  to  appointing  a  guard- 
ian for  the  estate  only  of  a  lunatic  did  not  arise  in  that  case ;  but  the 
question  as  to  whether  the  appointment  of  the  guardian  for  the  luna- 
tic, who  was  also  a  minor  in  that  case,  was,  or  was  not,  authorized  by- 
section  6304,  was  directly  in  question,  and  said  section  was  held  to  be 
applicable,  and  to  give  such  authority.  In  the  case  of  Leffel  v.  Knoop, 
decided  at  the  present  term  of  this  court,  and  not  reported,  this  court 
held  that  sections  6304  and  6255  applied  to  the  appointment  of 
guardians  for  lunatics,  and  that  such  guardians  might  be  appointed 
for  the  estate  only.  We  will  regard  that  decision  correct,  and  there- 
fore hold  that  the  statute  authorizes  the  appointment  of  a  guardian 
for  the  estate  only  of  a  lunatic  or  insane  person. 

"What  now  forms  section  6302  of  the  Eevised  Statutes  was,  before 
the  revision  of  1880,  a  part  of  the  chapter  on  lunatic  asylums,  and 
said  section  must  still  be  read  and  construed  in  pari  materia  with  the 
sections  providing  for  the  admission  of  persons  to  the  lunatic  asylum. 
By  sections  702  and  703  of  the  Eevised  Statutes,  it  is  provided  that 
upon  an  affidavit  being  filed  by  some  resident  citizen  with  the  probate 
judge,  to  the  effect  that  he  believes  the  person  charged  with  insanity 
to  be  insane,  the  probate  judge  shall  issue  his  warrant  for  such  person, 
and  have  such  person  brought  before  him,  on  a  day  to  be  named  in  the 
warrant,  and  witnesses  shall  be  subpenaed,  and  an  inquest  of  lunacy 
held  upon  the  person ;  and  if  the  person  can  not  be  present  before  the 
court,  the  judge  shall  personally  visit  the  patient,  and  certify  that  he 
has  ascertained  the  condition  of  the  person  by  actual  inspection,  and 
thereupon  the  inquest  of  lunacy  may  proceed  in  the  absence  of  such 
person.  By  section  704  it  is  provided  that  if,  upon  the  hearing,  the 
probate  judge  is  satisfied  that  the  person  so  charged  is  insane,  he 
shall  cause  the  proper  certificate  to  be  made  out.  By  section  705  the 
judge  is  required  to  issue  his  warrant  to  the  sheriff,  commanding  him 
to  take  charge  of  and  convey  such  insane  person  to  the  asylum.  Upon 
being  received  at  the  asylum,  the  superintendent  is  required  to  receipt 
for  the  patient  on  the  back  of  the  warrant,  and  the  sheriff  is  required 
to  return  the  warrant  so  receipted  to  the  probate  judge.  In  case  the 
patient  can  not  be  admitted  to  the  asylum,  he  may  be  confined  in  the 
infirmary  or  county  jail,  and  all  things  needful,  if  not  otherwise 
provided,  shall  be  paid  for  out  of  the  county  treasury  on  the  warrant 
of  the  probate  judge. 

"Should  such  insane  person  be  restored  to  reason,  the  probate  judge 
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may,  upon  the  proper  certificate  of  the  attending  physician,  release 
such  person.  By  section  709  the  superintendent  of  the  asylum  is 
authorized,  when  he  deems  it  proper,  to  discharge  such  patient  from 
the  asylum;  and  if  the  superintendent  deems  it  proper  to  allow  such 
patient  to  leave  the  asylum  unattended,  he  may  do  so;  but  otherwise 
the  superintendent  notifies  the  probate  judge,  and  the  patient  is  con- 
ve^'ed  to  his  or  her  home  upon  the  warrant  of  the  probate  judge. 
Such  insane  person  may  also  be  allowed  to  make  a  trial  visit  to  his  or 
her  home  for  a  period  not  exceeding  ninety  days,  but  such  visit  and 
return  to  the  asylum  are  under  the  supervision  of  the  probate  judge. 
By  section  710  it  is  provided  that  upon  the  return  of  an  escaped 
patient,  or  the  discharge  of  a  patient  from  the  asylum,  the  superin- 
tendent shall  at  once  notify  the  probate  judge. 

"By  section  714  the  probate  judge  is  required,  in  all  cases,  to  file 
and  preserve  all  papers  left  with  him,  and  make  such  entries  upon  his 
docket  as  will,  together  with  the  papers  so  filed,  preserve  a  perfect 
record  of  each  case. 

"From  these  and  other  provisions  of  the  statute,  it  is  clear  that  the 
probate  judge,  upon  an  inquest  of  lunacy,  obtains  jurisdiction  of  the 
person  of  the  patient,  and  that  such  jurisdiction  continues  until  the 
patient  is  finally  discharged.  The  status  of  the  patient,  as  being  in- 
sane and  a  fit  person  for  guardianship,  is  fixed  by  the  finding  of  the 
probate  judge  upon  the  inquest  of  lunacy,  and  such  status  continues 
until  it  is  changed  by  the  discharge  of  the  patient;  and  any  time  be- 
fore such  discharge,  the  probate  judge  is  authorized  by  section  6302  to 
appoint  a  guardian  for  such  insane  person.  The  statute  seems  to  con- 
template the  appointment  of  a  guardian  immediately  upon  the  status 
of  insanity  being  fixed,  but  delay  in  the  appointment  could  not  have 
the  effect  to  take  away  the  jurisdiction  of  the  probate  court,  so  long 
as  the  delay  is  not  extended  beyond  the  discharge  of  the  patient.  The 
time  of  making  such  appointment  of  guardian,  or  whether  there  is 
any  necessity  for  an  appointment  at  all,  or  not,  is  largely  in  the  dis- 
cretion and  sound  judgment  of  the  probate  judge." 

§  710.  Sale  of  real  estate  or  the  sale  of  coal  or  fire-clay  from  under 
the  same  belonging  to  an  idiot,  imbecile  or  lunatic. — Whenever  the 
sale  of  real  estate  or  coal  from  under,  or  fire-clay  upon  or  under  the 
real  estate  of  a  ward  is  necessary  for  his  support,  or  the  support  of  his 
family,  or  the  payment  of  his  debts,  or  a  sale  thereof  will  be  for  the 
best  interests  of  the  ward  or  his  children,  the  guardian  is  authorized 
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to  sell  the  same  under  like  proceedings  as  are,  or  may  be,  required  by 
law  to  authorize  the  sale  of  real  estate  by  the  guardian  of  a  minor,  or 
if  it  be  more  for  the  interest  of  the  idiot,  imbecile  or  lunatic,  or  his 
children,  the  probate  court,  upon  the  petition  of  the  guardian,  may 
authorize  him  to  sell  the  real  estate,  or  coal,  iron  ore,  limestone,  fire- 
clay or  other  minerals  upon  or  under  the  real  estate,  or  the  right  to 
mine  the  same,  at  private  sale,  either  in  whole  or  in  parcels,  and  upon 
such  terms  of  payment  as  the  court  may  require.  The  petition  must 
contiiin  a  pertinent  description  of  the  real  estate,  coal  or  fire-clay  pro- 
posed to  be  sold,  a  statement  of  its  value  as  nearly  as  can  be  ascer- 
tained, and  the  facts  upon  which  the  application  is  founded.  If 
upon  hearing  the  court  is  satisfied  that  it  will  be  more  for  the  interest 
of  the  ward  that  the  real  estate,  coal  or  fire-clay  should  be  sold  at 
private  than  at  public  sale,  the  court  may  make  an  order  authorizing 
the  private  sale  and  prescribing  the  terms  thereof.  The  court  must 
first,  however,  take  from  the  guardian  a  sufficient  bond  for  the  faithful 
performance  of  his  duty  in  the  premises,  and  for  the  accounting  of 
the  proceeds  of  all  sales  made  under  the  order.  But  the  guardian  can 
not  be  authorized  to  sell  the  real  estate,  coal  or  fire-clay  at  private  sale 
for  less  than  its  full  appraised  value.  If  the  ward  have  a  wife,  she 
must  be  made  a  defendant  to  the  petition,  and  if  she  file  her  answer 
consenting  to  the  sale  free  and  discharged  of  all  right  and  expectancy 
of  dower  therein,  the  answer  shall,  on  the  sale  being  confirmed,  be  a 
full  release  of  her  expectancy  of  dower,  and  unless  in  the  answer  she 
waive  an  allowance  in  lieu  of  dower,  the  court  must  allow  her  out  of 
the  proceeds  of  sale  such  sum  of  money  as  is  the  just  and  reasonable 
value  of  her  expectancy  of  dower.^®^ 

§  711.  Dower  of  insane,  idiotic  or  imbecile  widow  assigned  or  sold 
by  guardian,  how. — The  guardian  of  an  idiotic,  imbecile  or  insane 
person,  who  has  or  is  supposed  to  have  a  right  of  dower,  or  a  contin- 
gent right  of  dower,  in  any  land  or  tenement,  of  which  the  husband  or 
wife  of  such  person  was  seized  as  an  estate  of  inheritance,  or  in  any 
land  held  by  bond,  article,  or  other  evidence  of  claim,  where  dower  has 
not  been  assigned,  has  the  power  to  sell,  compromise  or  adjust  the 
same  upon  such  terms  as  he  shall  deem  for  the  interest  of  such  person, 
and  as  the  probate  court  of  the  county  in  which  he  resides  shall  ap- 
prove. After  such  approval,  the  guardian  may  execute  and  deliver  all 
the  needful  deeds,  releases  and  agreements  for  the  sale,  compromise 
or  assignment  of  such  dower  or  contingent  right  of  dower.^''^ 

^«R.  S.,  §  6306.  "'R.  S.,  §  6307. 
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§  712.  Lands  of  idiot,  imbecile  or  lunatic  leased,  how. — Such 
guardian  may  also,  in  like  manner  as  the  guardian  of  a  minor,  and 
on  like  proceedings,  be  authorized  to  lease  and  improve  real  estate  of 
his  ward;  and  if  the  lease  extend  beyond  the  time  of  the  restoration 
of  such  ward  to  sound  mind,  or  his  death,  such  lease  shall  determine 
on  his  restoration  or  death,  unless  the  same  be  confirmed  by  such 
ward  or  his  legal  representatives;  but  if  such  lease  determine  by 
reason  of  the  restoration  of  such  ward  or  his  death,  the  tenant  shall 
have  a  lien  on  the  premises  for  any  sum  or  sums  expended  by  him  in 
pursuance  of  the  lease  in  making  improvements  and  for  which  com- 
pensation shall  not  have  been  made  either  by  the  rent  or  otherwise.^'* 

§  713.  Long  lease  by  guardian  may  be  authorized  by  court — 
Lease  for  three  years  without  order  of  the  court. — Such  guardian 
may  also  be  authorized  by  the  court  to  lease  the  real  estate  of  his  ward, 
or  any  part  thereof,  for  any  limited  term  of  years,  or  by  perpetual 
lease  with  or  without  the  privilege  of  purchase,  whenever  the  court, 
on  his  application,  shall  find  that  the  same  is  necessary  for  the  sup- 
port of  his  ward  or  the  support  of  his  family,  or  that  such  leasing  will 
be  for  the  best  interest  of  him  or  them;  but  such  guardian  may  lease 
the  real  estate  of  his  ward  for  any  term  not  exceeding  three  years 
without  any  application  to  the  court.^^^ 

§  714.  What  petition  must  contain  when  authority  is  asked  to 
make  a  long  lease. — The  application  for  authority  to  make  a  long 
lease  or  leases  must  be  by  petition.  The  petition  must  set  forth  the 
character  of  the  idiocy,  imbecility  or  lunacy  of  the  ward,  whether 
curable  or  incurable,  temporary  or  confirmed,  and  its  duration,  the 
number,  names,  ages  and  residence  of  the  family  of  the  ward,  includ- 
ing the  wife  or  husband  of  the  ward,  and  of  those  who  have  the  next 
estate  of  inheritance  from  said  ward,  all  of  whom,  as  well  as  the  ward, 
must  be  made  defendants.  The  petition  must  also  contain  a  descrip- 
tion of  the  real  estate,  its  value,  and  the  amount  for  which  it  could 
probably  be  leased,  the  reasons  for  the  proposed  lease,  and  the  terms, 
covenants,  conditions  and  stipulations  on  which  it  is  proposed  to  lease 
the  same.^^* 

'•♦R.  S.,  §  6308.  '"R.  S.,  §  6310. 
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§  715.  Procedure  in  such  applications. — On  filing  the  petition,  the 
same  proceedings  must  be  had  as  on  petition  for  the  sale  of  real  estate 
of  a  minor,  except  that  the  appraisers  are  required  to  appraise  not 
only  the  value  of  the  real  estate,  but  also  the  value  of  its  annual  rent 
upon  the  terms,  covenants,  conditions  and  stipulations  of  the  lease  as 
proposed  in  the  petition.  The  appraisers  must  also  state  in  their 
report  their  opinion  whether  the  proposed  lease  will  be  to  the  interest 
of  the  ward  and  his  family,  and  they  may  also  suggest  any  change  in 
the  terms,  covenants,  conditions  and  stipulations  proposed  in  the  peti- 
tion. On  the  return  of  the  appraisement  the  guardian  will  not  be 
required  to  give  an  additional  bond,  but  in  case  of  sale  under  the 
terms  of  the  lease,  he  will  be  required  to  give  such  bond  before  the 
confirmation  of  sale.^°'^ 

§  716.  Orders  upon  final  hearing. — Upon  the  final  hearing,  if  the 
prayer  of  the  petition  be  granted,  the  court  may  prescribe  the  terms, 
covenants,  conditions  and  stipulations  of  the  lease,  either  in  accord- 
ance with  those  set  forth  in  the  petition  or  otherwise,  and  authorize 
the  lease  to  be  made  by  public  or  private  letting,  as  may  be  deemed 
best.  In  no  case  can  the  leasing  be  allowed  for  less  rent  than  that 
named  in  the  report  of  the  appraisers,  and  the  lease  shall  not  take 
effect  until  the  same,  with  the  security  therein,  is  approved  and  con- 
firmed.^^^ 

§  717.  Completion  of  real  contracts — Procedure  in. — The  guard- 
ian of  an  idiot,  imbecile  or  lunatic,  whether  appointed  by  the  court  in 
this  state  or  elsewhere,  may  complete  the  real  contracts  of  his  ward  or 
any  authorized  contract  of  a  guardian  who  has  died  or  been  removed, 
in  like  manner  and  by  like  proceedings  as  the  real  contract  of  a  de- 
cedent may,  under  an  order  of  the  court,  be  specifically  performed  by 
his  executor  or  administrator;  but  in  all  cases  when  the  guardian,  by 
virtue  of  such  contract  or  the  completion  thereof,  shall  receive,  or  be 
entitled  to  receive,  any  moneys  not  amply,  covered  by  his  bond,  the 
court  shall  require  of  him  an  additional  bond  with  sureties  in  respect 
of  such  moneys. ^"^ 

§  718.  Guardian  of  an  imbecile  or  an  Insane  person  may  Improve 
ward's  real  estate,  when. — The  guardian  of  an  imbecile  or  an  insane 

"^R.  S.,  §  6311.  "^R.  S.,  §  6313. 

^•"R.  S.,  §  6312. 
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person  may  use  the  moneys  and  personal  estate  of  his  ward  in  im- 
proving the  real  estate  of  his  ward  as  follows:  The  guardian  pro- 
posing to  make  the  improvements  must  file  in  the  probate  court  in 
which  he  was  appointed  guardian  a  petition  describing  the  premises 
to  be  improved,  the  amount  of  rent  the  premises  yield  at  the  time  of 
the  filing  of  the  petition,  in  what  way  it  is  proposed  to  make  the  im- 
provements, how  much  it  is  proposed  to  expend  in  making  the  same, 
and  what  rent  the  premises  will  probably  yield  when  so  improved, 
together  with  a  statement  of  the  value  of  the  ward's  personal  estate, 
and  such  other  facts  which  may  be  pertinent  to  the  question  whether 
the  improvements  should  be  made,  and  prayer  that  he  be  authorized 
to  use  so  much  of  the  ward's  money  and  personal  estate  as  may  be 
necessary  to  make  the  improvements.  If  the  property  to  be  improved 
is  so  situated  that  it  can  be  advantageously,  and  to  the  best  interests 
of  the  estate  of  said  ward,  improved  in  connection  with  the  improve- 
ment of  propert)'  adjoining  and  adjacent  to  the  property  of  the  ward, 
the  petition  must  contain  a  statement  showing  the  same  and  prayer 
in  accordance  therewith.  The  petition  must  also  contain  a  statement 
of  the  character  of  the  imbecility  or  the  insanity  of  the  ward — 
whether  temporary  or  confirmed — and  its  duration,  the  names,  ages, 
residence  of  the  family  of  the  ward,  including  the  wife  or  husband 
of  the  ward,  and  of  those  Avho  have  the  next  estate  of  inheritance 
from  the  ward,  all  of  whom,  as  well  as  the  ward,  must  be  made  de- 
fendants, and  be  notified  of  the  pendency  and  prayer  of  the  petition 
in  such  way  as  the  court  shall  direct. ^^° 

§  719.  Procedure  when  such  authority  is  asked. — Upon  the  filing 
of  the  petition  mentioned  in  the  foregoing  paragraph,  the  same  pro- 
ceedings shall  be  had  as  to  pleadings  and  proof  as  are  had  on  petition 
by  a  guardian  to  sell  the  real  estate  of  a  minor.  The  court  is  re- 
quired to  appoint  three  disinterested  and  judicious  freeholders  of  the 
county  as  commissioners,  whose  duty  it  will  be  to  examine  the  prem- 
ises proposed  to  be  improved  and  its  surroundings,  and  report  to  the 
court  their  opinion  whether  the  improvements  proposed  will  be  ad- 
vantageous to  the  estate  of  the  ward  or  not."^ 

§  720.  Final  orders — Guardian  may  be  authorized  to  join  with 
adjacent  property  owners  in  making  improvements. — Upon  the  final 

•"R.  S.,  §  6313-1.  "'R.  S.,  §  6313-2. 
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hearing,  if  the  prayer  of  the  petition  be  granted,  the  court  must  fix 
the  amount  of  the  ward's  personal  estate  and  money  that  may  be  used 
in  making  the  improvements,  and  may  authorize  the  guardian  to  unite 
with  the  owners  of  adjoining  and  adjacent  property  in  improving  the 
property  of  the  ward  and  the  adjacent  owners,  and  for  the  proper 
management  and  repair  of  the  property,  when  so  improved,  upon 
such  equitable  terms  and  conditions  as  shall  be  approved  by  the 
court.^'^- 

§  721.  Guardian's  report  of  improvements  made. — The  amount  of 
money  and  personal  estate  expended  in  making  the  improvements 
must  be  by  the  guardian  distinctly  reported  under  oath  to  the  court 
within  forty  days  after  the  improvements  shall  have  been  completed. 
In  case  of  the  ward's  death  without  being  restored  to  reason,  if  there 
are  heirs  of  the  ward's  who  inherited  real  estate  only  from  the  ward, 
then  the  sum  of  money  so  expended  by  the  guardian  in  improving  the 
real  estate  of  the  ward  shall  descend  and  pass  to  the  same  as  other 
personal  estate  of  the  ward,  and  the  same  shall  be  a  charge  on  the 
premises  so  improved  in  favor  of  the  heirs  of  the  deceased  ward  who 
inherited  the  personal  estate.^'^^ 

§  722.  Insolvency  of  lunatic. — If  the  estate  of  an  idiot,  imbecile 
or  lunatic  is  insolvent,  or  will  probably  be  insolvent,  the  same  must 
be  settled  by  the  guardian  in  like  manner,  and  like  proceedings  may 
be  had  as  is,  or  may  be,  required  by  law  for  the  settlement  of  the  in- 
solvent estate  of  a  deceased  person.^^* 

§  723.  Foreign  guardian  of  foreign  idiot,  imbecile  or  lunatic  may 
possess,  manage  or  dispose  of  real  estate  of  ward  in  this  state,  how. — 
The  foreign  guardian  (conservator,  trustee  or  other  person  having 
power  similar  to  those  of  guardians  in  this  state)  of  a  foreign  idiot, 
imbecile  or  lunatic  appointed  in  any  other  state  of  the  United  States 
or  territory  may  possess,  manage  or  dispose  of  the  real  and  personal 
estate  of  his  ward,  situate  in  this  state,  in  like  manner  and  with  like 
authority  as  guardians  of  idiots,  imbeciles  or  lunatics  appointed  by 
the  courts  of  this  state,  after  complying  with  the  following  require- 
ments:    (1)  An  authenticated  copy  of  the  foreign  commission  of 

"'R.  S.,  §  6313-3.  "^R.  S.,  §  6314. 

»"R.  S.,  §  6313-4. 
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idiocy  or  lunacy  proved,  allowed,  and  recorded  in  the  probate  court 
in  the  county  or  one  of  the  counties  in  which  such  estate  is  situate,  in 
like  manner  as  is  or  may  be  provided  by  law  for  admission  to  record 
of  an  authenticated  copy  of  a  will  made  in  any  other  of  the  United 
States.  (2)  Evidence  satisfactory  to  the  court  here,  before  which 
such  foreign  commission  is  approved,  that  such  idiocy  or  lunacy  still 
continues.  (3)  The  foreign  guardian,  conservator,  trustee  or  other 
person,  having  powers  similar  to  those  of  guardians  in  this  state, 
must  file  his  bond  with  sureties  residing  in  this  state  or  elsewhere  to 
the  acceptance  of  the  court,  conditioned  for  the  faithful  administra- 
tion of  his  guardianship."' 

§  724.  When  guardianship  of  imbecile,  etc.,  to  terminate. — When- 
ever the  probate  judge  shall  be  ^atislied  that  an  idiot,  imbecile  or 
lunatic,  or  a  person  to  whom  guardianship  has  been  granted  as  such, 
is  restored  to  reason,  or  the  letters  of  guardianship  have  been  im- 
properly issued,  he  shall  make  an  entry  upon  the  journal  that  such 
guardianship  terminate,  and  the  guardianship  shall  thereupon  cease, 
and  the  accounts  of  the  guardian  shall  be  settled  by  the  court."' 

11.  Guardianship  of  Drunkards. 

Section  Section 

725.  Guardians    appointed    for  Conveyance  or  incumbrance 

drunkards,  when.  of    property    after,    invalid. 

726.  Same  —  Notice      required  —     727.     When  guardianship  ot  drunk- 

ard terminates. 

§  725.  Guardians  appointed  for  drunkards,  when. — The  probate 
court,  upon  satisfactory  proof  that  any  person  resident  of  the  county 
wherein  the  application  may  be  made  is  incapable  of  taking  proper 
care  of  himself  or  herself,  or  of  his  or  her  property,  by  reason  of  in- 
temperance or  habitual  drunkenness,  must  forthwith  appoint  a  guard 
ian  of  such  person  or  property,  or  either,  which  guardian  shall.  In 
virtue  of  such  appointment,  be  the  guardian  also  of  the  minor  child  or 
children  of  his  ward,  in  case  no  other  \)C  appointed.     And  all  laws 

*"  R.  S.,  §  6315.  ward    to    terminate    the    guardian- 

"•  R.  S.,  §  6316.     As  to  an  appeal  ship,  see  Hiett  v.  Nebergall,  45  0.  S. 

from  an  order  of  the  probate  court  702. 

overruling  a  motion  of  an  imbecile 
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relating  to  guardians  for  lunatics,  idiots  and  imbeciles  and  their 
wards,  and  all  laws  pointing  out  the  qualifications,  duties,  rights  and 
liabilities  of  such  guardians  and  their  sureties,  in  force  for  the  time 
being,  shall  be  applicable  to  the  guardians  contemplated  by  this 
titlc/^^  The  foregoing  section  of  the  statute  is  not  in  conflict  with 
the  provision  of  section  8,  article  i,  of  the  constitution,  defining  the 
jurisdiction  of  the  probate  court ;  nor  is  it  in  violation  of  that  part  of 
the  first  article  of  the  same  instrument  declaring  the  right  of  trial  by 
jury  to  be  inviolate.^'^^  A  finding  of  the  court  that  an  inebriate  is 
incapable  of  talcing  care  of  himself  or  his  property  by  reason  of 
habitual  drunkenness,  and  an  appointment  of  a  guardian  of  his  person 
or  property,  are  not  conclusive  evidence  that  the  inebriate,  during 
the  guardianship,  had  not  mental  capacity  sufficient  to  enter  into  and 
consummate  a  legal  marriage.  Such  evidence  is  only  prima  facie 
evidence.^'''^ 

§  726.  Same — Notice  required — Conveyance  or  incumbrance  of 
property  after,  invalid. — At  least  five,  but  not  more  than  ten  days 
prior  to  the  time  when  the  application  for  the  appointment  of  guard- 
ian authorized  by  the  foregoing  statute  shall  be  made,  a  notice,  in 
writing,  setting  forth  the  time  and  place  of  the  hearing  of  the  applica- 
tion, must  be  served  upon  the  person  for  whom  the  appointment  of 
the  guardian  may  be  sought,  and  from  the  time  of  the  service  of  the 
notice  until  the  hearing  or  the  day  thereof,  as  to  all  persons  having 
notice  of  the  proceedings,  no  sale,  gift,  conveyance  or  incumbrance  of 
the  property  of  such  intemperate  person  or  habitual  drunkard  shall  be 
valid.^^°  By  the  foregoing  statute  an  imbecile  is  not  prohibited  from 
making  purchases  or  payments ;  the  prohibition  extends  only  to  sales, 
gifts,  conveyances  and  incumbrances. ^^^ 

§  727.  When  guardianship  of  drunkard  terminates. — The  court, 
upon  reasonable  notice  to  the  guardian,  and  the  person  or  persons  on 
whose  application  the  appointment  was  made,  and  satisfactory  proof 
that  the  necessity  for  such  guardian  no  longer  exists,  is  required 
to  order  that  the  relation  of  the  guardian  and  ward  terminate,  and 

"^R.  S.,  §  6317.  ^^R.  S.,  §  6318. 

"« Hagany  v.  Cohnen,  29  O.  S.  82.  "'  Brockway   v.    Jewell,   52   O.    S. 

"'McCleary  v.  Barcalow,  6  O.  C.     187. 
C.    481.     See,    also.    Messenger    v. 
Bliss,  35  0.  S.  587. 
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that  the  ward  be  restored  to  the  full  control  of  his  property  as  be- 
fore the  appointment.^" 

12.  Account  of  Guardian. 

Sectiox  Section 

728.  Must  render  account,  when —     732.     Administrator  or  executor  of 

Requirements  as  to.  guardian   compelled   to   set- 

729.  This  duty,  how  enforced.  tie,  how. 

730.  Same  continued — Removal   of     733.     Account   of    guardian    of   im- 

guardian    from    state    does  becile  confirmed,  not  to  be 

not  prevent  enforcement  of  opened  up,  when. 

duty.  734.     Guardian's  right  to  reimburse 

731.  Effect     of     settlement     with  himself    out    of    ward's   es- 

court.  tate,  when. 

735.     Guardian's  compensation. 

§  728.  Must  render  account,  when — Requirements  as  to. — As 
shown  under  the  subject  of  the  duties  of  the  guardian  of  the  person 
and  estate,  of  the  ward,  the  law  requires  such  guardian  to  render  on 
oath  to  the  proper  court  an  account  of  the  receipts  and  expenditures 
of  such  guardian,  verified  by  vouchers  or  proof,  and  as  a  part  of  the 
account,  a  full,  itemized  statement  of  all  the  funds  of  his  ward's  es- 
tate, the  date  and  nature  of  their  investment  and  the  security  thereof, 
and  the  rate  of  interest  or  income  accruing  thereon,  once  in  every 
two  years,  or  oftener,  upon  the  order  of  the  court.^®* 

The  law  will  protect  a  contract  made  by  and  between  a  mother  and 
the  guardian  of  her  minor  children,  wherein  she  agrees  with  their 
guardian  to  turn  over  to  him  a  large  sum  of  money  to  be  by  him  in- 
vested and  the  interest  thereon  paid  to  the  mother  until  the  youngest 
of  the  wards  becomes  of  age,  and  then  the  sum  so  given  to  the  guard- 
ian to  be  paid  over  by  the  guardian  to  the  wards  in  equal  shares. 
The  guardian  who  receives  money  under  an  agreement  of  this  kind 
must  account  for  the  same  and  pay  over  the  same  as  required  by 
section  6269  of  the  revised  statutes. 

The  relationship  of  the  guardian  as  to  the  money  in  his  hand^,  as 
to  the  children,  was  that  of  guardian,  and  as  to  their  mother,  that  of 
trustee."*  A  guardian  who  receives  money  under  an  order  of  court, 
which  is  subsequently  reversed  because  the  court  had  no  jurisdiction 

"»R.  S.,  §  6319.  But  see  Quinby  v.  Walker,  14  0.  S. 

»"R.  S.,  §  6269.  193;  Hindman  v.  State,  61  Md.  471; 

"*  Estate  of  Kaufman,  Goebel  98.     Gunther  v.  State,  31  Md.  21. 
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to  make  the  order,  can  not,  in  a  proceeding  to  compel  the  guardian 
to  charge  himself  with  the  money,  set  up  the  illegality  of  the  order.^®^ 
As  to  the  guardian,  the  order  is  conclusive  evidence  in  the  absence  of 
fraud  or  collusion.^*® 

§  729.  This  duty,  how  enforced. — A  guardian,  failing  to  render  an 
account  for  thirty  days  after  notification  of  the  time  by  the  probate 
judge,  forfeits  his  right  to  any  compensation  for  his  services  as  guar- 
dian, unless  the  court  should  enter  upon  its  journal  that  the  delay  was 
necessary  or  reasonable.^^'^  It  is  not  necessary  to  the  enforcement  of 
this  duty  that  action  by  the  court  should  be  invoked  by  a  complaint 
filed.  It  is  the  duty  of  the  court,  either  with  or  without  complaint,  to 
enforce  the  rendition  of  an  account  by  a  guardian.^*^ 

§  730.  Same  continued — Removal  of  guardian  from  state  does 
not  prevent  enforcement  of  duty. — The  fact  that  a  guardian  has  re- 
moved from  the  state  does  not  prevent  the  court  appointing  him  from 
compelling  such  guardian  to  render  an  account.  Should  such  a 
guardian  die,  his  administrator  may  be  compelled  to  account  to  the 
'  ward.  Service  can  be  had  upon  his  administrator,  and  the  court  has 
power  to  determine  the  amount  due  to  the  ward  and  order  his  ad- 
ministrator to  pay  it.^^^ 

§  731.  Effect  of  settlement  with  court. — The  settlement  made  in 
the  probate  court  of  the  accounts  of  a  guardian  is  final  between  him 

^  In  re  Cloud,  Goebel  177.  guardian,     in     his     representative 

"*In  re  Cloud,   Goebel   177;    Mis-  character,  lawfully  receives  money 

sissippi  Co.  V.  Jackson,  51  Mo.  23;  or  property,   he   may  be  compelled 

Bell  V.  R.  Co.,  4  Wall.  598;   Tenant  to  respond  in  that  character  to  the 

V.   Elliott,   1   Bos.   &  P.   3.     "What-  party    entitled    to    the    same,    and 

ever  property  or  money  is  lawfully  shall  not  be  permitted  to  throw  it 

recovered  by  the  guardian,  by  vir-  off,  after  he  has  received  the  mon- 

tue  of  his  representative  character,  ey,  in  order  to  defeat  the  plaintiff's 

he  holds  as  assets  of  the  estate,  and  action."     In  re  Cloud,   Goebel  182; 

is   liable   therefor,    in    such    repre-  DeValengin  v.  Duffy,  14  Peters  283; 

sentative  character,  to  a  party  who  Duffy    v.    Neale's    A.dmr.,    1    Taney 

has   good   title   thereto.     The   want  Dec.  (U.  S.  C.  C.)  271. 

of  knowledge  or  the  possession  of  ^^  R.  S.,  §  6269. 

knowledge,  on  the  part  of  the  guard-  ^^  In  re  Strickland,  7  0.  N.  P.  233, 

ian,   as   to   the   rights   and    claims  1  0.  Dec.  702. 

of  other  persons   upon   the   money  '"*  Netting  v.  Strickland,  18  O.  C.  C. 

thus    received,    can    not    alter    the  136,    9    Cir.    D.    841.     See    R.    S., 

rights  of  the  party  to  whom  it  ulti-  §  6406.     But  see  Gilbert  v.  Gilbert, 

mately     belongs.      And      when      a  13  0.  C.  C.  29,  7  Cir.  D.  58. 
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and  his  ward,  unless  an  appeal  be  taken  therefrom  to  the  court  of 
common  pleas  in  the  manner  provided  by  law,  saving,  however,  to 
subsequent  guardians  during  the  minority  of  his  ward,  or  to  any  such 
ward,  at  any  time  within  two  years  after  such  ward  arrives  at  full 
age,  the  right  of  opening  and  reviewing  such  settlements  for  fraud  or 
manifest  mistake  by  civil  action  in  the  court  of  common  pleas  of  the 
county  in  which  such  settlement  is  made  or  the  county  where  such 
former  guardian  may  reside  when  the  petition  is  filed,  at  the  option 
of  the  plaintiff  in  such  action.^®" 

The  statutory  provisions  providing  for  the  filing  of  a  biennial  ac- 
count (G269)  and  the  provisions  of  section  6289  should  be  construed 
together.  When  construed  together,  the  account  filed  every  two  years 
and  judicially  passed  upon  by  the  court  is  a  settlement,  and  is  final 
between  the  guardian  and  the  ward,  unless  an  appeal  is  taken  there- 
from or  the  settlement  opened  in  accordance  with  the  statute.  The 
final  account,  mentioned  in  section  6289  of  the  statute,  is  not  the 
only  settlement  contemplated  by  the  law.  Each  biennial  account  of 
the  guardian  is  to  be  regarded  as  a  settlement.^"^  From  necessity, 
exceptions  may  be  taken  to  the  guardian's  account,  though  no  statute 
expressly  gives  the  right.  And  sureties  may,  for  their  protection, 
take  exceptions  thereto  in  order  to  correct  a  mistake.  This  may 
be  done  by  making  themselves  parties  to  the  final  account  and  hav- 
ing such  error  corrected. 

ij  732.  Administrator  or  executor  of  guardian  compelled  to  settle, 
how. — When  any  guardian  lias  died,  or  may  hereafter  die,  or  shall, 
by  reason  of  insanity,  or  other  incompetency,  be  placed  under  guard- 
ianship before  the  settlement  in  the  court  of  his  or  her  guardianship 
account,  it  is  the  duty  of  the  executor,  administrator  or  guardian 
of  such  deceased  or  incompetent  guardian  to  settle  his  account  in  the 
same  manner  as  such  guardian  ought  to  have  done.  Any  person  hav- 
ing any  interest  in  the  settlement  of  such  account,  or  the  court  by 
which  such  guardian  was  appointed,  of  its  own  motion,  may,  by  cita- 
tion to  be  issued,  returned  and  proceeded  upon  according  to  the  pro- 
vision of  law  which  may  then  be  in  force  for  the  settlement  of  de- 
cedents' estates,  compel  such  settlement  to  lie  made  by  the  adminis- 

""R.   S.,  §  6289;    Braiden  v.   Mer-     42  0.  S.  549;   Woodmansee  v.  Wood- 
cer,  44  O.  S.  339;    Scobey  v.  Gano,     mansee,  32  O.  S.  18. 
35  O.  S.  550;  Eichelberger  v.  Gross,         '"'Woodmansee     v.    Woodmansee, 

32  O.  S.  18. 
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trator,  executor  or  guardian  of  such  deceased  or  incompetent  person 
as  aforesaid.  The  executor,  administrator  or  guardian,  making  such 
settlement,  will  be  allowed  such  compensation  for  the  same  as  the 
court  with  which  the  settlement  is  made  may  deem  reasonable.^®^ 

§  733.  Account  of  guardian  of  imbecile  confirmed,  not  to  be 
opened  up,  when. — When  a  guardian  of  an  imbecile  has  filed  his  ac- 
count with  the  probate  court,  and  the  same  has  been  confirmed  by  the 
court,  it  can  not  again  be  opened  at  a  subsequent  time,  upon  the 
mere  motion  or  suggestion  of  a  party  interested.  An  account,  when 
once  filed  and  confirmed  by  the  court,  can  only  be  opened  where  a 
showing  is  made  by  the  excepting  parties  that  a  mistake,  or  fraud, 
has  entered  into  the  settlement.  This  is  in  accord  with  the  pro- 
visions of  section  6289,  and  applies  to  the  account  of  a  guardian  of 
an  imbecile. ^^^  The  account  of  a  guardian,  once  approved  and  con- 
firmed, is  conclusive.^^* 

§  734.  Guardian's  right  to  reimburse  himself  out  of  ward's  estate, 
when. — A  guardian  has  the  right  to  reimburse  himself  out  of  his 
ward's  estate  for  moneys  spent  for  necessaries  of  his  ward ;  and  if  he 
has  spent  money  for  them  in  this  behalf  when  his  wards  have  no  es- 
tate, he  can  pay  himself  out  of  funds  coming  afterwards  into  his 
hands.  It  has  been  held  that  a  guardian  may  be  allowed  for  neces- 
saries furnished  the  infant  before  the  appointment.^^^ 

§  735.  Guardian's  compensation. — In  England  guardians  are  not 
allowed  compensation  for  their  services.  In  this  country  the  ques- 
tion of  guardian's  compensation  is  regulated  by  statute.  The  con- 
ditions here  are  unlike  those  in  England ;  and  the  legislature  in  this 
state  has  seen  fit  to  allow  every  guardian,  on  the  settlement  of  his 
account,  an  amount  for  his  reasonable  expenses  incurred  in  the  execu- 
tion of  his  trust,  and  also  such  compensation  for  his  services  as  the 
court  deems  reasonable.^^"  In  determining  the  amount  of  the  com- 
pensation of  a  guardian,  the  court  should  be  governed  by  the  man- 
ner in  which  the  guardian  has  attended  to  the  trust.     The  true  prin- 

"-R.  S.,  §  6291.  '"'In  re  Hough,  2  0.  N.  P.  382,  1 

"^Millen    v.    Young,    18    O.    C.    C.  O.  Dec.  699,  citing  In  re  Miller,  34 

571,  8  Cir.  D.  391.  Hun  267;   In  re  Clark,  36  Hun  301; 

'^  Lynch  v.  Coggswell,  18  O.  C.  C.  Bishop  v.  Stebbins,  48  Hun  247. 

641,  7  Cir.  D.  12.  "°  R.  S.,  §  6288. 
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ciple  in  determining  the  amount  of  the  compensation  seems  to  be 
to  award  a  guardian  an  adequate  compensation  according  to  the  cir- 
cumstances of  the  trust.  The  court  is  not  limited  to  a  percentage 
on  the  gross  income  handled  by  the  guardian.  Should  justice  re- 
quire it,  extra  compensation  will  be  awarded  the  guardian.^"  There 
is  a  general  rule  of  law,  established  by  decisions  in  other  states,  that 
a  guardian  who  mismanages  the  property  of  his  ward  is  not  allowed 
any  commissions  for  his  services."^ 


^"  Woerner  American  Law  of 
Guardianship,  §  106,  citing  May  v. 
May,  109  Mass.  252;  Dixon  v.  Ho- 
mer, 2  Mete.  (Mass.)  420. 

"« Woerner  American  Law  of 
Guardianship,  §  106,  citing  Reed  v. 
Ryburn,  23  Ark.  47;  State  v.  Rich- 
ardson, 29  Mo.  App.  595.  "Where 
losses  accrue  to  an  estate  of  a  ward 
through  the  ignorance  of  the 
guardian,  to  whom  no  dishonest  ac- 
tion or  intent  is  attributable,  he  is 
sufficiently  punished  by  being  sur- 
charged the  amount  of  the  losses, 
and  shall  not  be  deprived  of  all 
compensation,  although  the  com- 
pensation allowed  should  be  less 
than  the  amount  given  a  more  effi- 
cient guardian.  As  a  rule,  depriva- 
tion of  all  compensation  is  decreed 
only  in  the  case  of  a  faithless  trus- 
tee.    Brennan's   Estate,    65    Pa.    St. 


16,  12  W.  L.  B.  59,  s.  c.  sub  nom. 
McMenamin's  Appeal,  18  Rep.  57. 
By  statute  in  New  York  a  court  of 
chancery  is  authorized  to  make  a 
reasonable  allowance  to  guardians 
on  settlement  of  their  accounts,  for 
services  over  and  above  their  ex- 
penses. The  chancellor,  by  gen- 
eral rule,  established  the  following 
rate:  Five  per  cent,  on  all  sums 
received  and  paid  out  (t.  e.,  two 
and  one-half  per  cent,  for  such 
sums  received  and  two  and  one- 
half  per  cent,  for  such  sums  paid 
out)  on  sums  not  exceeding  one 
thousand  dollars;  two  and  one-half 
per  cent,  on  any  expenses  between 
one  thousand  and  five  thousand 
dollars  and  one  per  cent,  on  all 
above  five  thousand.  Woerner 
American  Law  of  Guardianship, 
§  106. 


CHAPTER  XXII. 

trustees  por  non-residents. 

Section  Section 

736.  Trustees    appointed    for    non-  money     in     certain     cases, 

residents,  how.  how. 

737.  Bond     and     duties     of     such     742.     Trustee  of  funds  of  unknown 

trustees.  or    non-resident — Collection 

738.  May  lease  real  estate.  of   unclaimed    money    from 

739.  How   long   trustee    may   hold  such    trustee — Payment    of 

office.  same  into  county  treasury. 

740.  Trustee   shall  pay  over  mon-     743.     Same     continued — Bond,     du- 

eys  to  whom,  and  when.  ties,  etc. 

741.  Foreign  guardian  may  collect     744.    Application    of    act    to    what 

moneys,      how — May      loan  proceedings. 

§  736.  Trustees  appointed  for  non-residents,  how. — When  any 
minor,  idiot,  lunatic  or  imbecile,  residing  out  of  this  state,  has  any- 
real  estate,  goods,  chattels,  rights,  credits,  moneys  or  effects  in  this 
state,  the  probate  court  of  the  county  where  such  property,  or  any 
part  of  it,  may  be  situated  is  given  the  power,  whenever  it  considers 
it  necessary,  to  appoint  a  trustee  of  such  minor,  idiot,  lunatic  or  im- 
becile, to  manage,  collect,  lease  and  take  care  of  such  property.  The 
appointment  of  a  trustee,  first  lawfully  made,  extends  to  all  the  prop- 
erty and  effects  of  the  minor,  idiot,  lunatic  or  imbecile  in  this  state, 
and  excludes  the  jurisdiction  of  the  probate  court  of  any  other 
county.^ 

§  737.  Bond  and  duties  of  such  trustees. — The  trustee  must  give 
bond,  payable  to  the  state  of  Ohio,  with  sureties,  and  in  amount  as 
shall  be  approved  by  the  court,  not  less  than  double  the  value  of  all 
the  property  that  will  probably  come  into  his  hands,  and  he  is  re- 
quired to  take  upon  himself  the  care  and  management  of  the  estate 

^R.  S.,  §§  6320,  6321. 
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and  property  of  the  minor,  idiot,  lunatic  or  imbecile  situated  in  this 
state,  and  the  collection  of  debts  and  otlier  demands  due  the  minor, 
idiot,  lunatic  or  imbecile  from  persons  residing  or  being  in  this  state, 
and  to  settle  with  the  court  and  be  liable  to  suit  or  removal  for  neglect 
or  misconduct  in  the  performance  of  his  duties,  in  like  manner  as  is, 
or  may  be,  provided  by  law  in  respect  to  guardians  of  minors,  and  as 
is,  or  may  be,  provided  by  law  for  the  settlement  of  the  accounts  of 
trustees.- 

§  738.  May  lease  real  estate. — The  trustee  may  lease  or  sell  the 
real  estate  of  a  minor,  idiot,  lunatic  or  imbecile  under  the  same  rules 
and  limitations  as  are  now,  or  may  be,  provided  by  law  for  the  sale 
of  real  estate  by  guardians  of  minors  in  this  state.^ 

§  739.  How  long  trustee  may  hold  oflB.ce. — The  trustee,  unless  re- 
moved by  the  court,  holds  his  appointment  until  the  minor  arrives 
to  the  age  of  majority,  whether  the  minor  be  under  twelve  or  over 
fourteen  j^ears  of  age  at  the  time  of  the  appointment,  or  until  the  dis- 
ability of  the  idiot,  lunatic  or  imbecile  be  removed,  or  the  minor, 
idiot,  lunatic  or  imbecile  die.* 

§  740.  Trustee  shall  pay  over  moneys  to  whom,  and  when. — All 
moneys  due  to  the  minor,  idiot,  lunatic  or  imbecile  in  the  hands  of 
the  trustee  must,  during  the  minority  of  the  minor,  or  during  the 
disability  of  the  idiot,  lunatic  or  imbecile,  be  paid  over  to  the  foreign 
guardian  of  the  minor,  idiot,  lunatic  or  imbecile  so  far  as  necessary 
or  proper  for  his  support  and  maintenance,  or  in  case  of  the  decease 
of  the  minor  or  of  the  idiot,  lunatic,  or  imbecile,  to  the  administrator 
or  other  legal  representative  of  the  minor,  idiot,  lunatic  or  imbecile: 
Provided,  That  the  court  which  appointed  the  trustee  shall  have 
satisfactory  proof,  as  hereinafter  provided,  of  the  authority  of  the 
guardian  or  administrator  or  other  legal  representatives  to  receive 
the  moneys  or  estates  of  the  minor,  idiot,  lunatic  or  imbecile,  and 
that  the  security  given  by  the  guardian  or  administrator,  or  other 
legal  representative,  is  sufficient  to  protect  the  interest  of  the  minor, 
idiot,  lunatic  or  imbecile  or  his  or  her  estate,  and  shall  moreover 
deem  it  best  for  the  minor,  idiot,  lunatic  or  imbecile,  or  his  or  her 
estate. '^ 

=  R.  S..  §  6322.  'R.  S.,  §  6324. 

'R.  S.,  §  6323.  'R.  S.,  §  6325. 
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§  741.  Foreign  guardians  may  collect  moneys,  how — May  loan 
money  in  certain  cases,  how. — When  any  foreign  guardian,  adminis- 
trator, or  other  legal  representative  of  a  minor,  idiot,  lunatic  or  im- 
becile, shall  apply  to  have  any  or  all  of  the  moneys  or  property  in 
the  hands  of  the  trustee  paid  or  delivered  over  to  him,  he  must  file 
his  petition,  or  motion  to  that  effect,  in  the  court  by  which  the  trustee 
was  appointed,  giving  the  trustee  thirty  days'  notice  of  the  time  of 
hearing  thereon,  and  he  must  also  produce  an  exemplification  from 
under  the  seal  of  the  office,  if  there  be  a  seal,  of  the  proper  court  of  the 
state  of  his  residence,  containing  all  the  entries  on  record  in  relation 
to  his  appointment,  giving  bond,  etc.,  and  authenticated  as  required 
by  the  act  of  congress  in  such  cases;  and  upon  the  hearing  thereof 
the  court  must  make  an  order  as  under  all  the  circumstances  it  shall 
deem  for  the  best  interests  of  the  minor,  idiot,  lunatic  or  imbecile 
or  his  or  her  estate.  When  any  money  of  the  minor,  idiot,  lunatic  or 
imbecile  may  be  in  the  hands  of  the  trustee,  and  not  likely  to  be 
needed  for  the  support  and  education  of  the  minor,  idiot,  lunatic  or 
imbecile,  the  trustee  is  required  to  loan  the  same  in  the  same  manner 
as  guardians  by  the  laws  of  this  state  are  required  to  loan  the  money 
of  their  wards.'' 

§  742.  Trustee  of  funds  of  unknown  or  non-resident — Collection 
of  unclaimed  money  from  such  trustee — Payment  of  same  into 
county  treasury. — Whenever,  in  any  action  or  proceeding  pending  in 
any  court  of  record,  it  is  made  to  appear  to  such  court  that  any  per- 
son or  persons,  entitled  to  all  or  any  part  of  the  proceeds  of  property 
sold  in  such  action  or  proceeding,  is  or  are  unknown,  or  non-resident 
of  this  state,  and  not  represented  in  such  action  or  proceedings;  or, 
if  it  be  so  made  to  appear  that  the  person  or  persons  so  entitled  can 
not,  at  the  time,  be  definitely  ascertained  or  determined,  the  court 
may  appoint  a  trustee  to  receive,  hold  and  manage  such  proceeds,  or 
such  part  thereof,  and  to  whom  the  notes  and  mortgage  for  the  un- 
paid part  thereof  shall  be  made,  delivered  and  paid :  Provided,  how- 
ever. That  if  any  person  entitled  to  any  portion  of  the  money  so  held 
by  such  trustee  shall  have  failed  for  five  years  after  the  appointment 
of  such  trustee  to  make  claim  to  and  make  the  necessary  proofs  to 
entitle  such  person  to  the  money  so  due  such  person,  then  the  prosecut- 
ing attorney  of  the  county  in  which  such  trustee  was  appointed  shall 

«R.  S.,  §§  6326,  6327. 
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proceed  to  collect  the  same,  together  with  the  interest  that  may 
have  accrued  thereon  from  such  trustee,  and  when  collected  shall  pay 
the  same  into  the  treasury  of  the  county,  to  be  placed  to  the  credit 
of  the  general  fund  of  such  county.  Any  moneys  so  paid  into  the 
treasury  of  any  county  shall  be  paid  to  the  person  or  persons  entitled 
thereto,  less  the  costs  of  collection,  by  the  prosecuting  attorney,  in 
the  manner  provided  in  section  6192  of  the  Kevised  Statutes  of  Ohio, 
whenever  such  person  or  persons  shall  satisfy  the  court,  wherein  such 
appointment  was  made,  of  his  or  their  right  to  receive  the  same,  and 
the  prosecuting  attorney  shall  receive  for  such  service  under  this 
section  the  same  fees  as  are  provided  by  section  265  of  the  Eevised 
Statutes  of  Ohio."^ 

§  743.  Same  continued — Bond,  duties,  etc. — Such  trustee  shall, 
before  entering  upon  his  duty,  give  bond  to  the  state  of  Ohio  in  a 
sum  one  and  one-half  times  the  amount  received  by  him,  conditioned 
as  the  court  may  order  and  with  sureties  to  be  approved  by  the  clerk 
of  such  court,  and  it  shall  be  the  duty  of  such  trustee  to  collect,  by 
action  or  otherwise,  the  unpaid  part  of  such  proceeds,  and  to  invest, 
reinvest  and  manage  such  fund  for  the  best  interest  thereof,  make 
only  such  investment  and  upon  like  securities  as  guardians  are  by 
law  authorized  to  make;  such  trustee  shall  at  all  times  be  subject 
to  the  order  of  the  court,  and  shall,  when  required  by  the  court,  re- 
port to  it  his  proceedings  and  the  amount  and  condition  of  the  fund. 
He  shall  pay  over  such  fund  only  upon  the  order  of  the  court  ap- 
pointing him;  he  may  at  any  time  be  removed  by  the  court,  and  bo 
shall  receive  only  such  compensation  as  the  court  may  allow,  to  be 
paid  out  of  such  fund.* 

§  744.  Application  of  act  to  what  proceedings. — The  provisions 
of  this  act  shall  apply  to  actions  and  proceedings  now  pending  as 
well  as  those  hereafter  commenced;  such  payment  to  such  trustee 
shall  be  a  bar  to  any  claim  thereafter  made  by  any  person  whom- 
soever; and  the  person  or  persons  or  corporation  so  paying  shall,  in 
no  case,  be  required  to  see  to  the  application  of  the  money  so  paid." 

'R.  S.,  §  6327-1.  °R.  S.,  §  6327-3. 

'R.  S.,  §  6327-2. 
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ACCOUNTS  OF  TRUSTEES. 

Section  Section 

745.  Trustees  must  render  account     748.     Same     continued  —Appeal 

each  two  years.  from  probate  court. 

746.  Citations  and  notices.  749.     Same    continued  —  Force   and 

747.  Probate    court   has    power   to  effect  of  determination. 

determine    all    matters    rel-     750.     Compensation  of  trustees, 
ative  to  execution  of  trust.     751.     Resignation     or     removal     of 

trustee. 

§  745,  Trustees  must  render  account  each  two  years. — Any  trus- 
tee of  any  non-resident  idiot,  imbecile  or  lunatic,  appointed  as  afore- 
said, and  any  trustee  heretofore  or  hereafter  created  by  any  last  will 
or  deed,  or  appointed  by  any  competent  authority,  to  execute  any 
trust  created  by  any  such  last  will  or  deed,  must,  as  often  as  once  each 
two  years,  render  an  account  of  the  execution  of  his  trust  to  the  pro- 
bate court  of  the  county  in  which  he  was  appointed,  or  in  which  the 
last  will  or  deed  may  be  recorded  in  the  manner  provided  by  law  for 
the  settlement  of  accounts  of  executors  and  administrators:  Pro- 
vided, This  section  shall  not  apply  in  any  case  in  which  the  will  or 
deed  creating  such  trust  designates  any  other  tribunal  for  the  settle- 
ment of  the  trust,  or  in  which  any  other  tribunal  shall  have  acquired 
jurisdiction.^ 

§  746.  Citations  and  notices. — The  probate  court  must  issue  and 
have  served  in  the  same  manner  as  is  or  may  be  provided  by  law,  in 
the  case  of  the  settlement  of  executors  and  administrators,  the  neces- 
sary citations  and  notices  by  publication  or  otherwise,  requiring  all 
persons  interested  to  attend  such  settlement  and  make  objections 
thereto,  if  any  they  have.^ 

§  747.  Probate  court  has  power  to  determine  all  matters  relative 
to  execution  of  trust.— The  court  has  full  power  to  hear  and  deter- 

>R.  S.,  §  6328.  'R-  S.,  §  6329. 
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mine  all  matters  relative  to  the  manner  in  which  the  trustee  has  ex- 
ecuted his  trust,  and  as  to  the  correctness  of  his  accounts  rendered 
as  aforesaid,  and  to  require  any  trustee,  created  as  aforesaid  within 
such  county,  on  the  determination  of  his  said  trust,  or  on  the  removal 
or  resignation  of  such  trustee,  or  in  case  of  the  death  of  the  trustee, 
to  require  his  executor  or  administrator  to  render  a  final  account  of 
the  manner  in  which  he  has  executed  his  trust;  and  to  hear  and  de- 
termine all  matters  relating  thereto  in  the  same  manner  as  the  ac- 
counts of  executors  and  administrators  are  required  by  law  to  be 
settled.^ 

§  748.  Same  continued — Appeal  from  probate  court. — The  de- 
termination of  the  probate  court  on  any  settlement  of  this  kind, 
whether  final  or  intermediate,  may  be  appealed  from  in  the  manner 
provided  for  an  appeal  from  the  court  on  the  settlement  of  the  ac- 
counts of  executors  and  administrators,  and  like  proceedings  can  be 
had  on  such  appeal,  and  the  result  of  such  proceedings  on  appeal 
certified  back  to  the  probate  court.* 

§  749.  Same  continued — Force  and  effect  of  determination. — The 
determination  of  the  probate  court  ou  any  setllcnu'nt  of  this  kind 
has  the  same  force  and  effect  as  the  like  determination  has  to  the 
account  of  an  administrator  or  executor ;  and  when  an  account  is  set- 
tled in  the  absence  of  any  person  adversely  interested,  and  without 
actual  notice  to  him,  the  account  may  be  opened  on  his  filing  excep- 
tions to  the  account,  at  any  time  within  eight  months  thereafter;  and 
upon  any  settlement  of  an  account  by  a  trustee,  all  his  former  ac- 
counts may  be  so  far  opened  as  to  correct  any  mistake  or  error  therein, 
excepting  that  any  matter  of  dispute  between  two  parties,  which  had 
been  previously  heard  and  determined  by  the  court  can  not  be  again 
brought  in  question  by  either  of  the  same  parties  without  leave  of 
the  court.° 

§  750.  Compensation  of  trustees. — I'he  probate  court  has  the  power 
to  make  such  allowance  as  compensation  to  trustees  for  their  services 
and  expenses  in  executing  their  trust,  as  the  court  may  deem  just  and 
equitable,  not  exceeding  the  compensation  allowed  to  guardians  for 

'R.  S.,  §  6330.  "R.  S..  §  6332. 
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like  services,  and  the  judge  shall  have  the  same  fees  as  in  the  settle- 
ments of  administrators  and  executors.*' 

§  751.  Resignation  or  removal  of  trustee. — The  probate  court  may 
accept  the  resignation  of  any  trustee  accounting  therein,  or  who  has 
been  appointed  thereby,  and  must  remove  any  such  trustee,  he  hav- 
ing ten  days'  notice  thereof,  for  habitual  drunkenness,  neglect  of  his 
duty,  incompetency,  fraudulent  conduct,  or  because  the  interest  of 
the  trust  requires  such  removal,  or  upon  the  written  application  of 
more  than  one-half  of  the  heirs,  or  next  of  kin  or  legatees  having  an 
interest  in  the  estate  so  controlled  by  such  trustee;  but  the  trustee 
himself  is  not  to  be  considered  an  heir,  next  of  kin  or  legatee  under 
such  proceedings;  and  when  a  minor  for  whom  the  trustee  was  ap- 
pointed has,  since  the  appointment,  become  a  resident  of  the  state, 
and  for  whom  a  resident  guardian  has  been  appointed,  the  probate 
court  must  remove  such  trustee  and  require  an  immediate  settle- 
ment of  his  accounts,  and  upon  the  resignation,  removal  or  death 
of  any  such  trustee  accounting  under  this  section,  the  probate  court 
shall  cause  the  estate  to  be  settled  up  and  administered  upon  accord- 
ing to  law:  Provided,  No  trustee  appointed  under  a  will  shall  be 
removed  upon  such  written  application  of  said  heirs,  next  of  kin,  or 
legatee  having  an  interest  in  such  trust  estate,  unless  for  good  cause.'^ 

*R.  S.,  §  6333.  to     fill     such    vacancies,     althougli 

^R.  S.,  §  6334.      "When     one     of  there  was  a  surviving  trustee  capa- 

the  trustees  named  in  the  will  died,  ble  of  executing  such  trust."     Sow- 

and  another  removed  to  a  place  un-  ers  v.  Cyrenius,  39  O.  S.  29. 
known,  the  probate  court  had  power 
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GENERAL    PROVISIONS    APPLICABLE    TO    PROBATE    CODET. 

Section  Section 

752.  Questions  of  fact,  to  be  deter-     759.     Appeals   may   be   taken   from 

mined  by  whom.  probate  court,  when. 

753.  Bonds  to  be  filed,  when,  and     760.     Appeal     bond — Not     required. 

approved  by  whom.  when. 

754.  Notice    of    filing    accounts    to     761.     Transcript  to  be   filed,  when. 

be  given,  how  and  when.  762.     Proceedings  in  common  pleas 

755.  Accountants   examined    under  court — Certifying  back. 

oath,  when — Filing  of  such     763.     Code    for    common    pleas    to 
examination.  govern  in  the  probate  court 

756.  Depositions    may   be   used    in  so  far  as  applicable. 

the  probate  court,  when.  764.     Affidavit    to    be    filed    before 

757.  Fees  of  witnesses,  etc.,  in  the  private       sale       confirmed, 

probate  court.  when. 

758.  Notice   of  proceedings   in  the     765.     Executors,    etc.,    may    invest 

probate  court  given,  how.  funds,  how. 

§  752.  Questions  of  fact,  to  be  determined  by  whom, — All  ques- 
tions, except  those  arising  from  criminal  actions  and  proceedings, 
unless  otherwise  provided  by  law,  are  to  be  determined  by  the  probate 
judgC;,  unless,  in  his  discretion,  he  orders  the  same  to  be  tried  by  a 
jury,  or  referred,  as  provided  for  references  in  the  court  of  common 
pleas.^ 

§  753.  Bonds  to  be  filed,  when,  and  approved  by  whom. — All  un- 
dertakings and  bonds,  required  or  authorized  by  law  to  be  given  in 
the  probate  court,  must,  on  being  accepted  and  approved  by  the  pro- 
bate judge,  be  filed  in  his  office.^  The  probate  judge  is  not  personally 
liable  for  taking  a  bond  the  signatures  to  which  are  forged.' 

'R.   S.,   §  6400.     See,  as  to  ques-        '  R.  S.,  §  6401. 
tions  In  sales  of  real  estate,   ante,        "  Ingersoll  v.  Smith,  36  W.  L.  B. 
§  420.  302. 
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§  754.  Notice  of  filing  accounts  to  be  given,  how  and  when. — It  is 
made  the  duty  of  the  probate  judge  to  cause  notice  to  be  published 
in  some  newspaper  of  the  county  of  the  filing  of  any  accounts  by 
excutors,  administrators,  guardians,  trustees,  and  trustees  and  com- 
missioners of  insolvents,  specifying  the  time  when  such  accounts  will 
be  heard,  which  must  not  be  less  than  three  weeks  after  the  publica- 
tion of  such  notice,  at  which  time  it  is  competent  for  the  probate 
judge,  for  cause,  to  allow  further  time  to  file  exceptions  to  said  ac- 
counts ;  and  the  costs  of  such  notice  must  be  paid,  if  more  than  one 
account  be  specified  in  the  same  notice,  in  equal  proportions  by  the 
executors,  administrators,  guardians,  trustees,  and  trustees  or  com- 
missioners of  insolvents,  respectively,* 

§  755.  Accountants  examined  under  oath,  when— Filing  of  such 
examination.— The  probate  judge  has  full  power  and  authority  to 
examine,  under  oath,  all  executors,  administrators,  guardians,  trus- 
tees, and  trustees  and  commissioners  of  insolvents,  touching  their  ac- 
counts ;  and,  if  he  think  proper  to  do  so,  he  may  reduce  such  examina- 
tion to  writing,  and  require  such  executor,  administrator,  trustee,  or 
guardian,  to  sign  the  same,  and  such  examination  must  be  filed  with 
the  papers  in  the  case.^ 

§756.    Depositions  may  be  used  in  the  probate  court,  when. — 

Depositions  taken  according  to  the  provisions  of  the  law  for  taking 
depositions  to  be  used  on  the  trial  of  civil  causes  may  be  taken  and 
used  on  the  trial  of  any  question  before  the  probate  court,  where  such 
testimony  may  be  proper.^ 

§  757.  Fees  of  witnesses,  etc.,  in  the  probate  court.— The  fees  of 
witnesses,  jurors,  sheriffs,  coroners  and  constables,  for  all  services 
rendered  in  the  probate  court,  or  by  order  of  the  probate  judge,  are 
the  same  as  is  provided  by  law  for  like  services  in  the  court  of  com- 
mon pleas.'' 

§  758.    Notice  of  proceedings  in  the  probate  court  given,  how. — 

When  notice  of  proceedings  in  a  probate  court  is  required  by  law,  or 

*R.  S.,  §  6402.  'R-  S.,  §  6404. 

»R.  S.,  §  6403.  'R.  S.,  §  6405. 
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deemed  necessary  by  the  probate  judge,  and  the  manner  of  giving  the 
same  is  directed  by  statute,  the  probate  judge  is  required  to  order 
notice  of  such  proceedings  to  be  given  to  all  persons  interested  there- 
in, in  such  manner  and  for  such  length  of  time  as  he  shall  deem  rea- 
sonable.* This  provision  does  not  apply  to  an  application  to  admit 
to  record  an  authenticated  copy  of  a  foreign  will."  Xor  is  this  stat- 
ute intended  to  provide  a  means  of  serving  process  upon  a  non-resi- 
dent, but  only  provides  for  cases  within  the  jurisdiction  of  the  court." 

§  759.  Appeals  may  be  taken  from  probate  court,  when. — In  ad- 
dition to  cases  specially  provided  for,  appeals  may  be  taken  to  the 
court  of  common  pleas  from  any  order,  decision  or  judgment  of  the 
probate  court  in  settling  the  accounts  of  an  executor,  administrator, 
guardian,  trustees,  and  trustees  and  commissioners  of  insolvents;  in 
proceedings  for  the  sale  of  real  estate  for  the  payment  of  debts;  in 
proceedings  to  increase  or  diminish  the  allowance  made  by  appraisers 
of  any  estate  to  any  widow  or  minor  child  or  children  for  their  sup- 
port one  year;  in  proceedings  against  persons  suspected  of  having 
concealed,  embezzled  or  conveyed  away  the  property  of  deceased  per- 
sons; in  cases  for  the  completion  of  real  contracts,  and  from  order 
or  decision  in  the  administration  of  insolvents'  estates  by  assignees, 
trustees,  or  commissioners,  and  in  proceedings  to  appoint  guardians 
or  trustees  for  lunatics,  idiots,  imbeciles  or  drunkards,  by  any  person 
against  whom  such  order,  decision  or  decree  may  be  made,  or  who 
may  be  affected  thereby;  and  the  cause  so  appealed  must  be  tried, 
heard  and  decided  in  the  court  of  common  pleas,  in  the  same  manner 
as  though  the  court  of  common  pleas  had  original  jurisdiction  there- 
of.^^ 

There  can  be  no  appeal  from  an  order  of  the  probate  court  re- 
moving an  administrator;"  nor  from  an  action  in  the  probate  court 
by  a  guardian  against  the  sureties  on  the  bond  of  a  former  guardian;^' 
nor  from  an  action  by  a  devisee,  legatee,  heir  or  other  person  inter- 
ested in  an  estate,  who  attempts,  unlawfully,  to  prosecute  proceed- 
ings against  an  executor  or  administrator  of  an  estate  under  the 

*  R.  S.,  §  6406.  ject  of  appeals,  see  Kinkead   Prac- 

'  Barr  v.   Closterman,   3   O.   C.   C.  tlce,  §§  925-977. 

441.  »^In   re  Estate  of  Still,   15  O.  S. 

"Gilbert   v.    Gilbert,    13    O.   C.   C.  484. 

34.  "  Shroyer  v.  Richmond,  16  0.  S. 

"R.  S.,   §     6407.     As  to  the  sub-  455. 
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provisions  of  sections  6053  to  6059  of  the  statute;^*  nor  from  orders 
of  the  probate  court  that  are  not  final  and  definitive  in  their  nature 
and  do  not  affect  property  rights.^^  An  appeal  will  be  allowed  in 
the  allowance  of  claims  against  the  estate  of  a  decedent/"  or  from 
any  final  order,  judgment  or  decree  made  by  such  court  by  any  per- 
son affected  thereby/^  as  a  finding  upon  exceptions  to  an  inventory  /^ 
or  in  admitting  a  spoliated  will  to  record/^  or  from  the  refusal  to 
admit  a  will  to  probate /°  but  not  from  the  refusal  to  admit  an 
authenticated  copy  of  a  foreign  will  to  record.^^ 

§  760.  Appeal  bond — Not  required,  when. — The  person  desiring  to 
take  an  appeal,  as  provided  in  the  above  section,  must,  within  twenty 
days  after  the  making  of  the  order,  decision  or  decree  from  which 
he  desires  to  appeal,  give  a  written  undertaking,  executed  on  the  part 
of  the  person  appealing,  to  the  adverse  party,  with  one  or  more  suffi- 
cient sureties,  to  be  approved  by  the  probate  judge,  and  conditioned 
that  the  party  appealing  shall  abide  and  perform  the  order,  judg- 
ment, or  decree  of  the  appellate  court,  and  shall  pay  all  moneys, 
costs  and  damages  which  may  be  required  of  or  awarded  against  said 
party  by  such  court;  when  the  order,  decision  or  decree  from  which 
the  appeal  is  taken  directs  the  payment  of  money,  the  undertaking 
must  be  in  double  the  amount  thereof,  and  in  other  cases  in  such 
amount  as  shall  be  prescribed  by  the  probate  court;  but  when  the 
person  appealing  from  any  judgment  or  order  in  any  court,  or  before 
any  tribunal,  is  a  party  in  a  fiduciary  capacity,  in  which  he  has  given 
bond  within  the  state  for  the  faithful  discharge  of  his  duties,  and 
appeals  in  the  interest  of  the  trust,  he  will  not  be  required  to  give 
bond,  but  will  be  allowed  the  appeal  by  giving  written  notice  to  the 
court  of  his  intention  to  appeal  within  the  time  limited  for  giving 
bond.^^ 

A  non-resident  executor  can  not  appeal  where  he  has  given  no 
appeal  bond;^^  nor  can  such  an  executor,  who  has  failed  to  give  bond 
in  this  state,  appeal  until  bond  is  given  ;^*  nor  will  the  fact  that  the 

"Meinzer  v.  Bevington,  42  0.   S.         ^"R.  S.,  §  5934. 

325.  =^R.     S.,     §  5934.      See     Kinkead 
"  Brigel  v.  Starbuck,  34  O.  S.  280.     Practice,  §  933. 

^*R.  S.,  §  6101.  ==R.  S.,  §  6408. 

"  R.  S.,  §  6203.  "  Work  v.  Massie,  6  O.  503. 

"R.  S.,  §  6024.  "Dennison  v.  Talmage,  29   O.   S. 

"R.  S.,  §§  5949,  5952.  433. 
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court  below,  in  such  instance,  made  an  order  that  no  bond  be  re- 
quired, as  may  be  done,  give  the  right  to  appeal."  Bond  will  not  be 
required  of  an  executor  or  administrator,  defendant  in  a  joint  suit, 
who  desires  to  appeal  the  case  as  to  codef endants  f^  and  no  notice  of 
intention  to  appeal,  by  entry,  is  necessary  on  the  part  of  one  who  is  not 
required  to  give  bond.-''  A  finding  by  the  court,  on  settlement  of  the 
account  of  an  administrator  de  bonis  non,  of  an  amount  due  from  him 
to  an  estate,  on  an  order  of  the  court  requiring  him  to  pay  his  successor 
the  amount  found  due,  will,  on  appeal  therefrom,  require  a  bond  in 
double  the  amount  appealed  from,  and  where  such  bond  is  given  in 
an  insufficient  amount,  it  may  be  afterwards  amended,  with  the  con- 
sent of  the  sureties,  by  inserting  the  correct  amount.-* 

§  761.  Transcript  to  be  filed,  when. — It  is  made  the  duty  of  the 
probate  judge,  upon  the  giving  of  the  undertaking  or  notice,  as  afore- 
said, to  make  out  an  authenticated  transcript  of  the  docket  or  journal 
entries,  and  of  the  order,  decision  or  decree  appealed  from,  which 
must  be  filed  with  the  clerk  of  the  court  of  common  pleas  on  or  before 
the  second  day  of  the  term  of  the  court  next  after  an  undertaking 
or  notice  is  given,  as  hereinbefore  provided,  by  the  person  appealing, 
and  the  appeal  will  thereupon  be  considered  perfected;  the  original 
papers  pertaining  to  the  cause  may  be  used  upon  the  trial,  or  hear- 
ing in  the  court  of  common  pleas.^®  The  filing  of  the  transcript  be- 
ing a  jurisdictional  fact,  it  is  essential  that  it  be  filed  within  the  re- 
quired time.^" 

§  762.  Proceedings  in  common  pleas  court — Certifying  back. — 
Upon  the  decision  of  any  cause,  appealed  to  the  court  of  com- 
mon pleas,  the  clerk  of  said  court  is  required  to  make  out  an  authenti- 
cated transcript  of  the  order,  judgment,  and  proceedings  of  said  court 
therein,  and  to  file  the  same  with  the  probate  judge,  who  must  record 
the  same,  and  the  proceedings  thereafter  must  be  the  same  as  if  such 
order,  judgment  and  proceeding  had  been  had  in  the  probate  court.'' 


"  Dennison  v.   Talmage,  29  0.   S.         "  In  re  Ziegler,  3  O.  N.  P.  307. 
433.  "R.  S.,  §  6409. 

"Emerick  v.  Armstrong,  1  0.  513.         Tn    re    Sears,    5    O.    N.    P.    116; 

"  Keck    V.    Douglass,    6    0.    C.    C.  Kinkead  Practice,  §  969. 
649.     See  Hlrsch  v.  Kilsheimer,  12         "  R.  S.,  §  6410. 
0.  C.  C.  291. 
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§  763.  Code  for  common  pleas  to  govern  in  the  probate  court  so 
far  as  applicable. — The  provisions  of  law  governing  civil  proceedings 
in  the  court  of  common  pleas  will,  so  far  as  applicable,  govern  like 
proceedings  in  the  probate  court,  when  there  is  no  provision  on  the 
subject  in  this  title. ^-  This  provision  authorizes  the  impaneling  of 
a  jury,  when  the  same  is  necessary,  in  the  probate  court.** 

§  764.  Affidavit  to  be  filed  before  private  sale  confirmed,  when. — 
Before  the  court  will  confirm  the  sale  by  an  executor,  administrator, 
guardian,  or  trustee,  made  under  an  order  allowing  such  officer  to 
make  private  sale,  it  will  require  such  officer  to  make  and  file  an  affi- 
davit that  such  private  sale  has  been  made  after  diligent  effort  to 
obtain  the  best  price  for  the  property,  and  that  the  sale  reported  is 
for  the  highest  price  that  he  could  get  for  the  property.** 

§  765.  Executors,  etc.,  may  invest  funds,  how. — Executors,  ad- 
ministrators, guardians  and  trustees  may,  when  they  have  funds  be- 
longing to  the  trust  which  are  to  be  invested,  invest  the  same  in  the 
certificates  of  the  indebtedness  of  this  state  or  of  the  United  States, 
or  in  such  other  securities  as  may  be  approved  by  the  court  having 
control  of  the  administration  of  the  trust;  and  whenever  money 
coming  into  the  hands  of  an  executor,  administrator,  trustee,  etc.,  is 
stopped  therein  by  reason  of  litigation  or  other  lawful  cause,  and 
the  same  will  probably  be  so  detained  for  more  than  six  months,  such 
executor,  administrator,  or  trustee,  may  invest  the  same  during  such 
detention,  in  the  same  manner  that  trust  funds  are  now  authorized 
by  law  to  be  invested,  or  in  such  other  manner  as  the  probate  court 
or  other  courts  having  jurisdiction  of  the  litigation,  or  person  afore- 
said, may  direct.*^ 

^R.  S.,  §  6411.  See,  also,  R.   S.,   §§  537,  5205;    Kit- 

"  Railroad   v.    O'Harra,    48    0.    S.     tredge  v.  Miller,  12  O.  C.  C.  128. 
343;   Doan  v.  Biteley,  49  O.  S.  588.         ^'^R.  S.,  §  6412. 

==R.  S.,  §  6413. 
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The  common-law  rule. 

768.  Same     continued  —  The     rule 

under  the  code. 

769.  Privileged        communications 

and  acts — Communications 
to  an  attorney — To  a  physi- 
cian. 

770.  Same     continued — Confession 

to  clergyman  or  priest. 

771.  Same  continued — Husband  or 

wife. 

772.  Same   continued — The   assign- 

or of  a  claim. 

773.  Rules   of  evidence  in   respect 

of  party  suing  or  being 
sued  in  a  representative 
capacity. 

774.  Competency     where     adverse 

party  stands  in  a  represent- 
ative capacity. 

775.  Rule   applies    only   to   compe- 

tency of  evidence. 

776.  Rule    in    the    nature    of    pre- 

venting frauds  and  perju- 
ries. 

777.  Residuary  legatee  giving  bond 

is  adverse  party. 

778.  At  what  time  objection  to  tes- 

timony should  be  made. 

779.  Disqualified  party  must  be  a 

party  to  the  record. 


Section 

780.  Several  parties  to  the  record 
— Competent  as  to  some,  in- 
competent as  to  others. 

7S1.  Executor  and  administrator 
the  adverse  party  —  May 
waive  privilege. 

782.  Guardian  adverse  party. 

783.  Partner  or  joint  contractor — 

Adverse  party  not  to  tes- 
tify as  to  admissions  of. 

784.  When  claim  or  defense  found- 

ed on  an  account  book. 
784-1.  Evidence   of   a   witness   who 
has     testified     orally     and 
died. 

785.  When  the  validity  of  a  deed, 

will  or  codicil  is  involved — 
Actions   for   causing   death. 

786.  A  case  within  the  reason  and 

spirit  of  last  three  sections, 
though  not  within  the  let- 
ter. 

787.  Presumptions  in  favor  of  and 

against  administrators. 

788.  Guardians — Presumptions     as 

to  the  admission  of  ward. 

789.  Evidence — For     and     against 

administrators  generally — 
Admissions  of  administra- 
tors. 

790.  Administrator's    authority    to 

sell  land  can  not  be  proved 
by  parol. 


§  766.    Introductory. — Under  the  law  and  practice  in  this  state, 
our  probate  courts  have  the  power  to  hear  and  determine  all  contro- 
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verted  questions  within  their  jurisdiction  arising  before  them.  To 
determine  the  disputed  question,  evidence  must  necessarily  be  ad- 
duced ;  and  whatever  evidence  is  introduced  must  be  measured  by  the 
rules  of  the  law  of  evidence  applicable  to  other  judicial  tribunals  of 
the  state.  Questions  for  judicial  determination  in  the  probate  court 
may  arise  in  exceptions  to  accounts  of  executors,  administrators, 
guardians  and  trustees,  and  in  exceptions  to  their  inventories;  also 
in  all  of  their  actions  brought  for  the  sale  of  real  estate  to  pay  debts, 
and,  in  fact,  upon  the  determination  of  many  other  disputed  ques- 
tions, too  numerous  here  to  set  forth,  which  may  come  before  the 
court.  In  this  chapter  will  be  discussed  those  rules  of  the  law  of 
evidence  most  likely  to  come  before  this  court.  These  rules  are 
those  affecting  the  competency  of  witnesses. 

§  767.    Competency   of  witnesses — The    common-law    rule. — The 

common-law  rule  made  a  party  to  a  suit  of  record  incompetent  to  be 
a  witness  for  himself  or  for  a  joint  suitor  against  the  adverse  party. 
This  was  not  upon  the  theory  of  his  own  interest,  but  partly  upon 
the  ground  of  public  policy  for  the  prevention  of  perjury.^ 

§  768.  Same  continued — The  rule  under  the  code. — This  rule  of 
the  common  law  has  been  abrogated  by  the  code,  which  provides  that 
all  persons  are  competent  witnesses  except  those  of  unsound  mind 
and  children  under  ten  years  of  age,  who  appear  incapable  of  re- 
ceiving just  impressions  of  the  facts  and  transactions  respecting 
which  they  are  examined,  or  relating  them  truly.^ 

13    Starkie   Evidence    1061;    Kin-  gather  and  treated  as  a  single  stat- 

kead  Practice,  §  510.  ute,  so  that  all  its  provisions  may 

^'R.  S.,  §  5240.  This  removed  harmonize.  Roberts  v.  Briscoe,  44 
the  disqualification  of  witnesses  on  O.  S.  596.  All  persons,  without  re- 
account  of  interest  and  conviction  gard  to  their  religious  belief,  are 
of  crime,  and  was  intended  to  ap-  competent  witnesses  (Const.,  Art.  1, 
ply  only  in  civil  cases,  there  being  §  7),  and  may  be  punished  for  false 
a  special  statutory  enactment  hav-  swearing.  Clinton  v.  State,  33  O.  S. 
ing  special  reference  to  criminal  27.  A  person  can  not  be  rendered 
cases  covering  the  same  ground,  incompetent  on  account  of  his  re- 
The  several  provisions  relating  to  ligious  belief,  and  it  is  said  that 
the  competency  of  witnesses  (R.  S.,  one  believing  in  the  existence  of  a 
§  5240),  privileged  communications  Supreme  Being  may  be  sworn  as  a 
(R.  S.,  §  5241),  and  who  shall  not  witness  (Clinton  v.  State,  33  O.  S. 
testify  (R.  S.,  §  5242),  touching  one  27);  but  we  do  not  believe  that  one 
subject,    are    to    be    construed    to-  who  does  not  so  believe  is  disquali- 
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§  769.  Privileged  communications  and  acts — Communications  to 
an  attorney — To  a  physician. — Xo  person  will  be  permitted  to  tes- 
tify as  to  certain  instances,  among  which  is  that  of  an  attorney, 
concerning  a  communication  made  to  him  by  his  client  in  that  rela- 
tion or  his  advice  to  his  client;  also  that  of  a  physician,  concerning 
a  communication  made  to  him  by  his  patient  in  that  relation;  but 
an  attorney  or  physician  may  testify  by  express  consent  of  the  client 
or  patient;  and  if  the  client  or  patient  voluntarily  testify,  the  attor- 
ney or  physician  may  be  compelled  to  testify  on  the  same  subject.' 
This  privilege  does  not  extend  to  the  statement  of  a  physician  made 
to  a  person  not  reasonably  and  properly  entitled  to  receive  the  same 
in  the  ordinary  course  of  the  professional  duties  of  a  physician.*  Such 
communication  made  to  a  medical  student  or  a  law  student  will  not  be 
privileged. ° 

§  770.    Same  continued — Confession  to  clergyman  or  priest. — A 

clergyman  or  priest  will  not  be  permitted  to  testify  concerning  a  con- 
fession made  to  him  in  his  professional  character,  in  the  course  of 
discipline  enjoined  by  the  church  to  which  he  belongs.® 

§  771.  Same  continued — Husband  or  wife. — A  husband  or  wife 
will  not  be  permitted  to  testify  concerning  any  communication  made 
by  one  to  the  other  or  an  act  done  by  either  in  the  presence  of  the 
other,  during  coverture,  unless  the  communication  was  made,  or  the 
act  was  done,  in  the  known  presence  or  hearing  of  a  third  person,  com- 
petent to  be  a  witness ;  and  the  rule  is  the  same  when  the  marital  re- 
lation has  ceased  to  exist.'^ 

fied,  and  such  a  person  may  be  "  Kinkead  Practice,  §  514;  Ken- 
sworn,  compelled  to  testify  and  dall  v.  Grey,  2  Hilt.  300. 
punished  for  perjury.  A  deaf  per-  'R.  S.,  §  5241. 
son  is  not  incompetent  by  reason  ^  R.  S.,  §  5241;  Westerman  v.  Wes- 
thereof  and  may  be  examined  by  terman,  25  O.  S.  500;  Howard  v. 
signs  through  the  instrumentality  Brower,  37  0.  S.  403;  Bean  v.  Green, 
of  an  interpreter  who  can  make  33  0.  S.  444.  This  rule  of  the  stat- 
him  understand.  Jacob  v.  Jacob,  ute  is  placed  upon  considerations 
W.  631.  See  Kinkead  Practice,  of  public  policy  and  in  the  interests 
§  509.  of  the  marital  relation.  A  wise 
*R.  S.,  §  5241.  public  policy  requires  that  neither 
'Kinkead  Practice,  §  514;  Alpin  the  husband  nor  the  wife  be  per- 
v.  Morton,  21  O.  S.  536;  Lewis  v.  mitted  to  betray  the  confidence  es- 
Chapman,  16  N.  Y.  374.  sential  to  the  happiness  of  the  marl- 
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§  772.  Same  continued— The  assignor  of  a  claim. — A  person  shall 
not  testify  who  assigns  his  claim  or  interest,  concerning  any  matter 
concerning  which  he  would  not,  if  a  party,  be  permitted  to  testify; 
nor  will  any  person  be  permitted  to  testify  who,  if  a  party,  would  be 
restricted  in  his  evidence  under  section  5342,  hereinafter  discussed; 
where  the  property  or  thing  is  sold  or  transferred  by  the  executor, 
administrator,  guardian,  trustee,  heir,  devisee  or  legatee,  he  shall  be 
restricted  in  the  same  manner  in  any  action  or  proceeding  concern- 
ing such  property  or  thing.^ 

§  773.  Rules  of  evidence  in  respect  of  party  suing  or  being  sued 
in  a  representative  capacity. — The  rules  of  evidence  applicable  where 
one  is  suing  or  defending  in  a  representative  capacity  arise  more  fre- 
quently in  the  other  courts  than  in  the  probate  courts.  But  as  they 
apply  as  well  in  the  hearing  of  all  contested  questions  in  the  probate 
courts,  such  rules  of  evidence  are  a  part  of  the  probate  law  of  this 
state.  The  rule  of  the  exclusion  of  the  evidence  of  the  adverse  party 
in  such  case  is  statutory. 

§  774.  Competency  where  adverse  party  stands  in  a  representa- 
tive capacity. — In  certain  cases  where  death  has  sealed  the  lips  of 
an  adverse  party,  the  law,  acting  under  a  wise  public  policy,  closes 
the  lips  of  a  living  party.  The  deceased  party  can  not  testify,  and 
the  adverse  party  shall  not.  The  rule  of  law  in  this  respect  is,  that 
a  party  is  not  permitted  to  testify  where  the  adverse  party  is  the 
guardian  or  trustee  of  either  a  deaf  or  dumb  or  an  insane  person,  or 
a  child  of  a  deceased  person,  or  is  an  executor  or  administrator,  or 
claims  or  defends  as  an  heir,  grantee,  assignee,  devisee  or  legatee  of  a 
deceased  person. 

The  foregoing  general  rule  of  law  in  respect  of  the  competency 
of  witnesses  there  are  a  number  of  exceptions,  which  are:  (a)  A 
party  is  permitted  to  testify  to  any  facts  accruing  subsequent  to  the 
appointment  of  the  guardian  or  trustee  of  an  insane  person,  and  in 

tal  state.     Kinkead  Practice,  §  510;  O.   S.   333;    Schultz  v.   State,   32  O. 

Greenl.  Ev.,  §  254;  Sessions  v.  Tre-  S.    276;     Kinkead    Practice,    §  510. 

vitt,  39  O.  S.  259.     For  this  reason  See,  also,  in  this  connection,  Hab- 

neither  the  husband  nor  wife  will  erty  v.  State,  8  O.  C.  C.  262;  Morgan 

testify  as  to  such  communications  v.   Bartlette,  3  O.  C.  C.  431;    Siev- 

or  acts   done   without   the   consent  ing  v.  Seidelmeyer,  4  W.  L.  B.  213. 
of   the   other.      Steen    v.    State,    20         '  R.  S.,  §  5241. 
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other  cases,  subsequent  to  the  time  the  decedent,  grantor,  assignor  or 
testator  died,  (h)  A  party  may  testify  on  the  same  subject  when 
the  action  or  proceeding  relates  to  a  contract  made  through  an  agent 
by  a  person  since  deceased,  and  the  agent  is  competent  to  testify  as  a 
witness  in  the  action.  (c)  If  a  party,  or  one  having  a  direct  inter- 
est, testify  to  transactions  or  conversations  with  another  party,  the 
latter  may  testify  as  to  the  same  transactions  and  conversations,  (d) 
If  a  party  offer  evidence  of  conversations  or  admissions  of  the  op- 
posite party,  the  latter  may  testify  concerning  the  same  conversations 
or  admissions,  (c)  In  an  action  or  proceeding  by  or  against  a  part- 
ner or  joint  contractor,  the  adverse  party  can  not  testify  to  transac- 
tions with  or  admissions  by  a  partner  or  joint  contractor  since  de- 
ceased, unless  the  same  were  made  in  the  presence  of  the  surviving 
partner  or  joint  contractor;  and  this  rule  must  be  applied  without 
regard  to  the  character  in  which  the  parties  sue  or  are  sued.  (/)  If 
the  claim  or  defense  is  founded  on  a  book  account,  a  party  may  tes- 
tify that  the  book  is  his  account  book;  that  it  is  a  book  of  original 
entries;  that  the  entries  were  made  by  himself,  a  person  since  de- 
ceased, or  a  disinterested  person,  non-resident  of  the  county.  In 
such  case  the  book  will  be  competent  evidence,  and  may  be  admitted 
in  evidence  in  any  case,  without  regard  to  the  parties,  upon  like  proof 
by  any  competent  witness,  (g)  Should  a  party,  after  testifying 
orally,  die,  his  evidence  may  be  proved  by  either  party  on  further 
trial  of  the  cause,  whereupon  the  opposite  party  may  testify  to  the 
same  matters,  (h)  Should  a  party  die,  and  his  deposition  be  offered 
in  evidence,  the  opposite  party  may  testify  as  to  all  competent  mat- 
ters therein.® 

The  foregoing  rules  as  to  the  incompetency  of  certain  parties  and 
the  exceptions  thereto  do  not  apply  to  an  action  for  causing  death 
nor  to  an  action  or  proceeding  involving  the  validity  of  a  deed,  will 
or  codicil;"  and  when  a  case  is  plainly  within  the  spirit  and  reason 
of  Revised  Statutes,  section  5242,  and  also  Revised  Statutes,  section 

5240,  which  abrogate  the  common-law  rule  and  make  all  persons  of 
sufficient  capacity  competent;  and  also  of  Revised  Statutes,  section 

5241,  relating  to  the  competency  of  testimony  and  excluding  privi- 
leged communications  as  therein  defined,  and  preventing  a  person 
from  becoming  competent  by  assignment,  sale  or  transfer,  when  if  a 

"R.  S.,  §  5242.  '"R.  S.,  §  5242. 
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party,  he  would  be  incompetent,  though  said  last  three  sections  of  the 
statute  be  not  within  their  strict  letter,  their  principles  shall  apply. ^^ 

§  775.  Rule  applies  only  to  competency  of  evidence. — It  will  be 
observed  that  the  rules  of  law  set  forth  in  the  foregoing  propositions 
apply  only  to  the  competency  of  the  person  or  party  as  a  witness. 
Competent,  relevant  and  admissible  testimony  may  be  sought  to  be 
given,  but  not  allowed  to  be  introduced  because  the  party  through 
whom  the  testimony  is  to  be  given  is  incompetent  to  testify  as  a  wit- 
ness.^^ 

§  776.  Rule  in  the  nature  of  preventing  frauds  and  perjuries. — 
This  rule  as  to  the  incompetency  of  a  witness  asserting  a  claim 
against  the  estate  of  a  deceased  person  is  in  the  nature  of  a  statute 
against  frauds  and  perjuries,^^  and,  no  doubt,  was  enacted  for  the 
peace  of  society  by  precluding  a  party  from  maintaining  an  un- 
founded claim  by  false  testimony,  which  he  knows,  by  the  death  of  a 
deceased  party,  could  not  be  gainsaid.  Any  temptation  in  such  case 
to  commit  fraud  and  perjury  is  removed  by  excluding  all  such  tes- 
timony.^* It  is  the  purpose  and  policy  of  the  law  in  preventing  a 
party  from  testifying,  where  the  adverse  party  represents  a  deceased 
person,  to  protect  the  estates  of  such  deceased  persons  from  un- 
founded claims,  and  unfounded  causes  of  action.^^  The  reason  for 
the  law  has  been  aptly  put  thus:  "Where  there  is  no  mutuality, 
there  should  not  be  admissibility ;  and  when  the  lips  of  one  party  have 
been  closed  by  death,  the  lips  of  the  other  party  should  not  be  heard  as 
a  witness.^'^"  It  is  a  provision  which  our  courts  always  enforce,  and 
one  judge,  in  commenting  on  this  provision,  has  said  that  "if  an  ex- 
ecutor or  administrator  should  so  far  forget  his  duty  as  to  allow  the 
other  party,  when  called  as  a  witness,  to  commence  testifying  as  to 
facts  which  transpired  before  the  death  of  decedent,  it  would  not 
only  be  entirely  proper,  but  it  would,  perhaps,  be  the  duty  of  the 
judge  to  interfere."^'^ 

"R.     S.,     §     5242.     Section     5242  dence,  545;  Kinkead  Practice,  §  519, 

has    been    amended    twelve    times  and  authorities  there  cited, 

from  1858  to  1891.     Ohio  Decisions  ^=  Roberts  v.  Briscoe,  44  O.  S.  596; 

on   Evidence,    Cunningham,    p.    301.  Dudley  v.  Steele,  71  Ala.  426. 

"  Hubbell    V.    Hubbell,    22    0.    S.  '"  Dickman,  J.,  in  Roberts  v.  Bris- 

208.  coe,    44    0.    S.    596;    Wharton    Evi- 

"  Stevens  v.  Hartley,  13  O.  S.  525.  dence,  §  466. 

"Whitaker    Ohio    Code    of    Evi-  "By    Golshon,    J.,    in    Brown    v. 

A  Raft  of  Timber,  1  Handy  13. 
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§  777.  Residuary  legatee  giving  bond  is  adverse  party. — A  testa- 
tor by  will  gave  certain  of  his  property  to  hi<  wife  Ijy  way  of  residuary 
legacy.  The  wife  was  made  executrix,  and,  under  the  statutes  as 
residuary  legatee,  gave  bond  for  the  payment  of  all  the  debts  and 
legacies  of  the  testator.  A  creditor  brought  suit  against  the  ex- 
ecutrix and  her  bondsmen  upon  the  bond  for  the  amount  of  certain 
notes  given  by  the  testator  to  the  creditor.  The  creditor  was  not 
permitted  to  testify,  because  the  reason  of  the  law  applied  with  the 
same  force  as  if  the  residuary  legatee  had  given  the  ordinary  bond 
and  had  been  sued  as  executrix.^* 

§  778.  At  what  time  objection  to  testimony  should  be  made. — In 
order  that  a  litigant  may  be  entitled  to  the  benefit  of  this  rule  of  the 
exclusion  of  certain  testimony,  objection  should  be  made  at  the  time 
or  it  will  be  deemed  to  be  waived;  and  the  objection  must  not  be  to 
the  swearing  of  the  witness,  but  to  the  particular  matters  to  which 
the  witness  is  to  testify.^®  But  where  a  witness  is  allowed,  without 
objection,  to  proceed  and  give  testimony  incompetent  under  the  rule 
now  being  considered,  it  will  not  be  such  an  error  as  will  be  reversed 
by  a  reviewing  court.-" 

An  objection  should  not  be  made  generally;  it  should  specify  the 
reason  for  the  objection.-^  And  the  party  desiring  to  object  to  the 
testimony  of  a  witness  should  wait  until  it  is  proposed  to  have  the 
witness  testify  to  objectionable  matter.  Then  the  objection  can  be 
made.^^ 

§  779.  Disqualified  party  must  be  a  party  to  the  record. — It  does 
not  matter  whether  the  adverse  party  stands  upon  the  same  or  op- 
posite sides  of  the  record  of  the  case;  the  rule  of  exclusion  applies  to 
the  parties  to  the  record  who  are  adversely  interested  in  the  deter- 
mination of  the  issues  involved. ^^     If  the  party  is  not  a  necessary 

"Stephens   v.    Hartley,    13    0.    S.  =' Murdock  v.  McNeely,  1  0.  C.  C. 

531.  17. 

"  Meier  v.  Herancourt.  8  W.  L.  B.  "  Hubbell  v.  Hubbell,  22  0.  S.  208; 

30;  Murdock  v.  McNeely,  1  O.  C.  C.  Kinkead   Practice,   §  520;    Bomberg- 

17.  er  v.  Turner.  13  0.  S.  263;   Thomp- 

"  Young  v.  Langdon,  12  W.  L.  B.  son  v.  Thompson,  18  O.  S.  73;  Clark- 

246.  son  v.  Ruan,  8  A.  L.  R.  360;   Keyefl 

**  Meier  v.  Herancourt,  8  W.  L.  B.  v.  Gore.  42  O.  S.  211. 
29. 
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party,  and  his  testimony  is  offered,  it  should  not  be  excluded.^*  It 
must  be  kept  in  mind  that  the  scope  and  purpose  of  the  rule  of  ex- 
clusion now  under  consideration  were  to  place  the  parties  to  the  liti- 
gation on  a  mutuality.  The  rule  reaches  only  to  matters  directly 
attacked  in  the  suit;  but  when  the  title  is  not  directly  attacked,  a 
party  may  testify.^^  The  statute  under  consideration  does  not  make 
a  widow,  not  a  party  in  an  action  brought  to  recover  real  property  in 
which  she  is  entitled  to  dower,  incompetent  to  testify,^''  nor  does  it 
apply  to  one  who,  though  not  a  necessary  party,  has  been  made  a 
party  to  the  record  and  was  allowed  to  remain  a  party. 

The  parties  rendered  incompetent  are  not  merely  formal  parties, 
but  parties  whose  interests  in  the  suit  are  real.  There  must  be  an 
antagonism  of  interest.  The  mere  fact  that  they  are  plaintiffs  or 
defendants  does  not  determine  the  question  of  their  right  to  testify." 

Whether  the  interest  of  a  party  is  a  real  interest  must  necessarily 
depend  upon  the  facts  involved  in  the  controversy.  The  rule  of  ex- 
clusion does  not  apply  to  a  witness  who  is  a  principal  on  a  note,  on 
which  suit  was  brought  by  the  administrator  of  the  payee,  seeking 
a  judgment  against  the  surety  and  the  original  maker.  For  instance, 
if  an  administrator  brings  an  action  against  the  principal  and  surety 
of  a  note,  and  the  principal  makes  no  defense,  the  surety,  who  de- 
fends upon  the  ground  that  after  the  note  became  due  he  served  writ- 
ten notice  upon  the  payee  to  collect  the  same,  can  introduce  and  prove 
by  the  principal  this  fact.^^ 

The  proposition  set  forth  in  the  last  paragraph  does  not  apply 

-*Ryan  v.  O'Conner,  41  0.  S.  368;  This  was  an  action  to  contest  the 

Sternberger  v.  Hanna,  42  0.  S.  305.  validity  of  a  will,  and  in  the  opin- 

==Sternberger  v.  Hanna,  42  O.  S.  ion  we  find  this:     "Should  the  jury 

305;  Thompson  v.  Thompson,  18  0.  find  against  the  validity  of  a  will, 

S.  73.  he   (the  witness  in  question)  could 

-'Keyes  v.  Gore,  42  0.  S.  211,  in  gain   nothing;    for  he   was  not   an 

which    the    court    said,    "Not   only     heir He    was    sim- 

was  she    (the  widow)   not  a  party,  ply   joined    with    his    wife   because 

but  a  judgment  in  favor  of  plaint-  of  her  coverture."     See,  also,  Allen 

iffs    would    not    have    determined  v.   Miller,   11   O.   S.   378;    Baker   v. 

her   right   to   dower   in   any   action  Jerome,  50  O.  S.  682. 

she     might     prosecute      therefor."  =«  Baker  v.  Kellogg,  29  O.  S.  663, 

But  see  Williams  v.  Longley,  3  O.  construing  section  313  of  the  code 

C.  C.  508,  in  which  the  widow  was  as  amended  March  23,  1875;  Bell  v. 

made  a  party  on  her  own  applica-  Wilson,    17    O.    S.    640;    Brinker   v. 

tion  and  testified.  Schreiber,   9   W.   L.   B.   294;    Bonte 

"Wolf  V.   Powner,   30   O.    S.   473.  v.  Hinman,  9  W.  L.  B.  295. 
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where  a  guardian  of  an  insane  person  brings  his  action  on  a  promis- 
sory note  against  two  persons  as  joint  and  several  makers  of  the  note, 
one  of  whom  is  in  default  and  the  other  of  whom  pleads  usury.  The 
defendant  in  default  is  not  a  competent  witness  for  his  codefendant." 

§  780.  Several  parties  to  the  record — Competent  as  to  some,  incom- 
petent as  to  others. — In  passing  upon  the  terms  of  the  old  statute, 
which  provided  that  "no  party  to  a  civil  action  shall  be  allowed  to 
testify,  by  virtue  of  section  310,  in  any  action  where  the  adverse  party 
is  *  *  *  a  party  claiming  or  defending  as  heir,"  our  supreme 
court,  in  Hubbell  v.  Hubbell,^"  lay  down  the  rule  that  "where  there 
are  two  or  more  persons,  plaintiffs  or  defendants,  claiming  several 
interests  under  the  same  title  or  alleged  state  of  facts,  and  the  adverse 
party  is  a  competent  witness  as  against  one  or  more  of  them,  and  in- 
competent, under  section  313  of  the  code,  as  against  the  others,  and 
the  case  is  one  in  which  separate  judgments  may  be  rendered,  the 
testimony  of  such  party  should  be  received  in  evidence,  but  used  and 
considered  only  as  against  those  to  whom  the  witness  was  competent; 
and  the  court  should  render  such  judgment  or  judgments  in  the 
actions  as  would  have  been  warranted  by  the  evidence,  in  case  there 
had  been  separate  actions — the  evidence  being  considered  in  one  of 
such  actions  and  not  in  the  other."  ^ 

§  781.  Executor  and  administrator  the  adverse  party — May  waive 
privilege. — The  laws  in  this  state  in  respect  of  the  competency  of 
witnesses  have  gradually  been  tending  toward  the  admission  rather 
than  the  exclusion  of  testimony.  Eigid  rules  have  been  relaxed,  and 
the  policy  of  our  statutes  upon  this  subject  has  been  keeping  up  with 
the  liberal  spirit  of  the  age.  Section  5242  of  the  statute,  the  subject 
of  the  foregoing  sections,  should  not  be  construed  alone :  it  is  to  be 
construed  as  a  part  of  other  statutes  relating  to  the  admission  and 
exclusion  of  testimony.  The  other  statutes  of  which  it  is  a  part  are: 
(a)  All  persons  are  competent  witnesses,  except  those  of  unsound 
mind,  and  children  under  ten  years  of  age  who  seem  incapable  of 
receiving  just  impressions  of  facts  and  transactions  respecting  which 
they  are  examined,  or  of  relating  them  truly.^^     (b)   The  following 

"Baker  v.  Jerome,  50   0.   S.  682,         "^  22  O.  S.  226. 
distinguishing    Bell    v.    Wilson,    17         "  R.  S.,  §  5240. 
O.  S.  640,  and  Baker  v.  Kellogg,  29 
O.  S.  663. 
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persons  shall  not  testify  in  certain  respects:  *  *  *  fourth,  a 
person  who  assigns  his  claim  or  interest,  concerning  any  matter  in 
respect  to  which  he  would  not,  if  a  party,  be  permitted  to  testify.^^ 
(c)  A  party  may  compel  the  adverse  party  to  testify  orally,  or  by 
deposition,  as  any  other  witness  may  be  thus  compelled.^^ 

By  construing  all  of  these  provisions  of  the  statute  together  as  one 
statute,  a  rule  of  law  has  been  adduced  that  an  executor  or  an  admin- 
istrator can  waive  the  privilege  of  section  5242,  and  can  place  the 
adverse  party  on  the  stand  and  compel  him  to  testify.  But  if  he  does 
do  so,  he  may  be  examined  on  his  own  behalf  on  the  subject  of  the 
examination  in  chief.  The  rule  is  based  upon  the  theory  that  the 
statute  was  intended  for  the  protection  of  the  estate,  and  should  not  be 
so  used  as  to  be  a  source  of  injury  to  it.^*  And  if  an  administrator 
testify  on  his  own  behalf  as  to  acts  done  or  any  conversation  or  agree- 
ment between  his  intestate  and  the  adverse  party,  the  adverse  party 
has  a  right  to  testify  as  to  the  same  acts,  conversation  or  agreement 
under  the  third  exception  to  the  statute.^^  Upon  the  hearing  of 
exceptions  to  the  account  of  an  administrator,  the  administrator  is  a 
competent  witness,  on  his  own  behalf,  to  testify  to  matters  occurring 
during  the  life-time  of  decedent  ;^'^  and  in  an  action  by  an  adminis- 
trator of  a  deceased  party,  the  administrator  is  a  competent  witness  on 
his  own  behalf,  as  administrator,  to  facts  occurring  prior  to  the  death 
of  the  party  whom  he  represents. ^'^ 

If,  in  an  action  in  the  common  pleas  court,  the  defendant  testifies, 
and,  after  the  cause  has  been  appealed  to  the  circuit  court,  dies,  and 
the  cause  is  revived  in  the  name  of  an  administrator,  it  is  not  error 
for  the  circuit  court  to  refuse  to  allow  a  witness  to  testify  in  the  cir- 
cuit court  as  to  what  the  deceased  had  given  in  evidence  in  the  court 
of  common  pleas.  The  witness  is  made  incompetent  by  the  statute.^* 
And  it  is  not  in  contravention  of  the  rule  of  evidence  that  where  a 
witness  testifies  in  a  trial  and  dies,  any  other  witness,  in  a  subsequent 

'^R.  S.,  §  5241.  Whittaker   Ohio   Code   of   Evidence 

^R.  S.,  §  5243.  552. 

^Roberts  v.  Briscoe,  44  0.  S.  596;  '« Raab's  Estate,  16  O.  S.  273,  con- 

Whittaker   Ohio   Code   of   Evidence  struing  §§  310,  311  and  315  of  the 

550;    Niccolls    v.    Bsterly,    16    Kan.  code. 

32;    "Wharton    Evidence,    §      475a;  "  Doughman  v.  Doughman,  21  O. 

Chase  v.  Evoy,  51  Cal.  618.  S.  658. 

«•  Rankin  v.  Hannan,  38  0.  S.  438;  '«R.  S.,  §  5242,  formerly  313. 
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trial  of  the  same  case,  may  give  the  substance  of  what  the  deceased 
witness  testified  to  in  the  former  trial.^° 

This  rule  of  exclusion  has  been  applied  so  far  as  to  exclude  the 
deposition  of  a  party  which  had  been  filed  in  a  case  where  before  trial 
the  opposing  party  had  died  and  the  suit  had  been  revived  in  the  name 
of  his  personal  representatives.  A  deposition,  under  circumstances 
of  this  kind,  is  inadmissible  at  the  trial  to  the  same  extent  as  the  oral 
testimony  of  the  surviving  party  would  be,  if  offered  at  the  time  of  the 
trial." 

§  782.  Guardian  adverse  party. — The  section  of  the  statute  under 
consideration  is  broad  enough  to  exclude  a  party  as  a  witness  when 
the  adverse  party  is  the  guardian  of  an  imbecile.  The  term  "im- 
becile" comes  within  the  meaning  and  spirit  of  the  law.  Although 
the  statute  has  been  changed  many  times,  the  spirit  and  intent  of  it 
have  never  been  changed  in  this,  that  a  party  shall  not  testify  in  his 
own  case  when  the  opposite  party  is  the  guardian  of  a  person  under 
such  a  disability  from  any  mental  infirmity  as  to  be  incompetent  as  a 
witness.*^ 

§  783.  Partner  or  joint  contractor — Adverse  party  not  to  testify  as 
to  admissions  of. — An  action  was  brought  by  a  surviving  partner  on  a 
claim  due  the  firm,  and  under  the  fifth  section  of  the  exceptions  under 
the  statute  now  being  considered,  as  it  stood  by  the  amendment  of  1870. 
the  adverse  party  was  not  a  competent  witness  to  testify  to  transa^ 
tions  which  had  taken  place,  or  declarations  made,  or  conversations 
had,  by  a  deceased  partner,  concerning  the  partnership  business  in  the 
absence  of  the  surviving  partner.*-  In  construing  this  fifth  exception 
of  the  statute  as  it  now  stands,  it  was  said  by  the  court  in  Harrison  v. 
Neely,*^  in  which  an  action  was  brought  by  the  surviving  payee  of  a 
note  and  the  administrator  of  the  deceased  payee  against  the  makers, 
that  "exception  five  intervenes  and  allows  the  adverse  party  to  testify 

"Hoover    v.    Jennings,    11    0.    S.  Kinkead    Practice,    §  522;    McNicol 

624;    Wagers  v.  Dickey,  17  O.  439;  v.  Johnson,  29  O.  S.  85  (based  on  a 

Summons  v.  State,  5.  O.  S.  325.  prior  statute) ;  Baker  v.  Jerome,  50 

"St.   Clair  v.   Orr,   16   O.    S.   220.  0.  S.  682. 
See,  also,  Bettman  v.   Hunt,   12  W.         "Baxter    v.    Leith,    28    O.    S.    85; 

L.  B.  286.  Brinker   v.    Schreiber,   9   W.   L.   B. 

"Ross    V.    Todd,    4    0.    C.    C.    1;  294. 
Whittaker   Ohio   Code   of   Ev.    551;         "410.  S.  334. 
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to  admissions  by,  or  transactions  with,  the  decedent,  if  made  in  the 
presence  of  a  surviving  partner.  Although  in  terms  admitted  against 
the  interest  of  the  surviving  partner,  such  testimony  is,  in  effect, 
admitted  against  the  decedent,  because  the  judgment  will  conclude 
the  matter,  and  the  survivor  can  only  be  called  upon  to  account  to  the 
estate  of  the  decedent  for  its  share  of  the  recovery,  if  any,  had.  We 
think  exception  five  should  be  read  as  if  its  form  were  similar  to  that 
of  each  of  the  other  exceptions  in  this  section,  that  is,  as  a  permission 
to  admit,  in  the  cases  named,  testimony  otherwise  excluded  by  the 
opening  prohibition.  Obeying  at  the  same  time  the  instructions  of 
the  concluding  lines  of  the  sections,  the  following  seems  to  be,  upon 
the  whole,  the  true  meaning :  'In  actions  relating  to  joint  contracts, 
or  partnership  transactions,  the  adverse  party  may  testify  to  words 
said,  or  acts  done,  in  the  presence  of  the  surviving  partner  or  joint 
contractor.'  We  see  no  reason  for  holding  that  such  testimony  is  in- 
admissible where  the  administrator  of  the  decedent  is  a  party." 

§  784.    When  claim  or  defense  founded  on  an  account  book. — 

Early,  in  this  state,  our  courts  have  held  that  the  books  of  a  deceased 
person  were  to  be  admitted  in  evidence  in  certain  instances;  but 
proof  was  required  that  decedent  kept  regular  books.  The  books  in 
which  the  original  entries  were  made  were  required  to  be  produced; 
and  if  the  books  consisted  of  a  day  book  and  ledger,  both  were  to  be 
produced.**  And  such  books  are  not  allowed  to  be  produced  for  the 
purpose  of  furnishing  conclusive  evidence  of  the  account;  they  are 
evidence  of  the  claim,  and  whether  they  are  correct  must  be  deter- 
mined by  the  evidence  as  to  whether  they  were  fairly  or  accurately 
kept.  Testimony  as  to  book  accounts  is  subject  to  the  same  rule  of 
evidence  as  any  other  fact.*^ 

A  check  book  of  a  firm  containing  certain  memoranda  on  the  stub 
is  not  an  account  book  within  the  meaning  of  the  statute.     And  if 

"  Cram  v.  Spear,  8  0.  496.     In  an  also  his  evidence  to  the  same  effect, 

action  by  plaintiff  on   account   for  Held,   not   competent  in   an   action 

services  rendered  to  a  deceased  per-  for    services    against    an    executor 

son,  the  court  allowed  the  plaintiff  under  R.   S.,   §  5242.     McGowan   v. 

to  introduce  the  book  showing  the  Mock,  26  W.  L.  B.  265. 

account,  and  her  evidence  that  the  "  Sheridan  v.  Tenner,  5  O.  C.  C. 

entries  made  were  given  by  her  to  19.     See,      also,      Smith      Leading 

her  father,  who  entered  the  same;  Cases,  Pt.  1,  Vol.  1,  p.  601. 
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real  estate  is  conveyed  to  a  trustee  to  be  by  him  sold  and  applied  to  the 
payment  of  a  judgment,  and  for  other  purposes,  and  in  the  mean- 
time the  trustee  dies,  after  having  sold  a  part  of  the  land,  and  suit  \& 
brought  to  enforce  the  judgment  against  the  remaining  part  of  the 
real  estate,  the  declarations  of  the  trustee  and  memoranda  made  by 
the  trustee  in  the  margin  of  a  check  book  of  this  kind  are  incompetent 
as  evidence  against  the  owner  of  the  judgment  to  show  its  payment." 
Items  of  charge  which  are  due  each  week  during  the  year,  but  which 
are  not  entered  in  a  book  until  at  the  expiration  of  a  year  after  the  first 
week's  item  should  have  been  charged,  and  then  no  dates  having  been 
entered  as  to  the  charge  of  each  week,  do  not  constitute  a  book  of  ac- 
counts within  the  meaning  of  the  sixth  exception  to  the  statute  now 
under  consideration.  Charges  so  made  in  gross  at  the  expiration  of  a 
year  are  not  so  contemporaneous  with  the  transaction,  nor  such  a  part 
of  the  res  gestae,  as  to  give  them  any  weight  in  testimony.*^  When  an 
account  book  is  lost,  it  is  competent  for  the  plaintiff,  after  proof  of 
loss  of  the  book  by  accident,  to  prove  by  a  witness  that  the  witness  had 
compared  the  items  in  the  book  with  those  in  the  claim  and  found 
them  to  correspond.** 

§  784^1.  Evidence  of  a  witness  who  has  testified  orally  and  died.— 
The  first  decisions  of  our  courts  were  that  in  case  a  party  testified  in 
a  suit  and  died,  the  testimony  of  such  deceased  witness  could  be  given 
in  a  subsequent  trial  of  the  same  case  by  a  witness  who  could  give  in 
testimony  the  exact  words  of  the  deceased  witness.*"  The  evils  fol- 
lowing from  this  rule  of  law  as  to  the  proof  of  the  testimony  of  what 

"  Watts  V.  Shewell,  31  O.  S.  331.  the  day  book,  and  not  by  the  ledger 

"  Bogart  V.  Cox,  4  O.  C.  C.   291.  into   which   the   account   was  tran- 

Amounts   due   for   work   and   labor  scribed  from  the  day  book,  except 

and    for   goods   sold   and    delivered  where  it  appears  that  the  day  book 

are    proper    subjects    for    book    ac-  is  destroyed  or  lost,  when  the  cor- 

counts.     Dallas  v.  Ferneau,  25  O.  S.  rectness  of  the  account  in  the  ledger 

635.     A  promissory  note  is  a  proper  is  proven  by  the  person  who  made 

form  to  preserve  the  evidence  of  an  the  entries,  or,  in  case  of  the  death 

indebtedness,  and  the  proper  place  or  absence  of  such  person,  by  one 

for  credits  upon  such  indebtedness  is  who  has  knowledge  of  the  transac- 

to  appear  upon  the  note  itself,  and  tion  or  the  correctness  of  the  orlg- 

not  in  a  book  account  of  the  maker  inal  entries.     Kennedy  v.  Dodge,  19 

of  the  note.     Kennedy  v.  Dodge,  19  0.  C.  C.  426,  10  Cir.  D.  360. 
O.  C.  C.  426.  10  Cir.  D.  360.  "Smith  v.   Smith,  W.   644;    BUsfl 

"Smiley  v.  Dewey,  17  0.  156.     A  v.  Long,  W.  351. 
book  account  should  be  proved  by 
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a  deceased  witness  had  given  in  evidence  on  a  former  trial  were  such 
that  the  rule  was  afterwards  so  modified  as  to  permit  any  one  to 
testify  who  could  give  the  substance  of  the  testimony  of  the  deceased 
witness/"  and  to  allow  the  evidence  given  by  a  witness  who  was  sworn 
by  a  master  in  a  proceeding  before  him,  and  who  wrote  out  his  own 
testimony  and  signed  it,  to  be  introduced  in  a  subsequent  case,  the 
witness  in  the  meantime  having  died.^^ 

That  a  witness  may  give  in  a  subsequent  trial  of  a  case  what  a  for- 
mer deceased  witness  testified  to  applies  to  criminal  as  well  as  civil 
cases,  and  this  rule  is  not  in  violation  of  the  constitutional  provision 
that  "on  any  trial  in  any  court,  the  party  accused  shall  be  allowed  to 
meet  the  witnesses  face  to  face."  This  is  upon  the  theory  that  testi- 
mony proving  statements  made  by  a  deceased  witness  under  oath,  at  a 
former  trial  between  the  same  parties,  is  one  of  the  established  excep- 
tions to  the  rule  that  hearsay  is  incompetent  as  evidence.^^  But 
testimony  of  this  kind  given  in  a  criminal  case  must  be  from  one 
who  was  present  and  heard  the  testimony  of  the  deceased  witness,  and 
who  will  assume  and  undertake  to  give  in  substance  and  in  all  its 
material  parts  the  matter  sworn  to  by  the  deceased  witness.  To  make 
this  kind  of  testimony  competent,  the  deceased  witness  must  have 
been  cross-examined  and  his  testimony  related  in  the  order  in  which 
the  deceased  witness  gave  it.  And  all  of  the  testimony  of  the  dead 
witness  need  not  be  proved  by  a  single  witness.^^ 

§  785.  When  the  validity  of  a  deed,  will  or  codicil  is  involved — 
Actions  for  causing  death. — The  concluding  paragraph  of  the  statute 
under  investigation  says  that  nothing  in  the  section  shall  apply  to 
actions  for  causing  death,  or  actions  or  proceedings  involving  the 
validity  of  a  deed,  will  or  codicil.  An  action  brought  by  an  admin- 
istrator to  set  aside  a  deed  made  to  defraud  creditors  is  an  action  in- 
volving the  validity  of  a  deed,  and  the  adverse  party  was  competent  to 
testify.^* 

■  The  heirs,  devisees  and  grantees,  designated  as  incompetent  wit- 
nesses under  the  proviso  now  being  considered,  are  such  as  derive  title 
from  the  same  person.^^ 

An  action  was  begun  by  decedent's  administrator  seeking  to  charge 

•"Wagers   v.    Dickey,    17    0.    439;  "^^  Summons  v.  State,  5  O.  S.  325. 

Summons  v.  State,  5  O.  S.  325.  "  Doney  v.   Dunnick,   8   O.   C.   C. 

"  Bonnet  v.  Dickson,  14  O.  S.  434.  163. 

«  Summons  v.  State,  5  O.  S.  325.  «  Mosher  v.  Butler,  31  O.  S.  188. 
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a  trust  upon  land  in  the  hands  of  decedent's  son  in  favor  of  decedontV 
estate.  An  action  of  this  kind  to  enforce  a  trust  is  not  an  action  in- 
volving the  validity  of  a  deed;  and  where  such  action  is  brought  by 
the  administrator,  the  adverse  party  is  incompetent  to  testify  to 
matters  occurring  before  decedent's  death. °° 

>:  786.  A  case  within  the  reason  and  spirit  of  last  three  sections, 
though  not  within  the  letter. — The  concluding  words  of  the  statute 
are :  "When  a  case  is  plainly  within  the  reason  and  spirit  of  the  last 
three  sections,  though  not  within  the  strict  letter,  their  principle- 
shall  be  applied."  This  clause  was  not  designed  to  be  so  construed  ji.- 
to  exclude  a  witness  when  such  witness  is  declared  to  be  competent  b\ 
the  express  terms  of  the  statute.^" 

The  statute  under  consideration  enumerates  as  principals  the  per- 
sons whose  death  shall  affect  the  competency  of  others  as  witnesses. 
Among  these  are  parties,  assignors,  executors,  administrators,  guard- 
ians, trustees,  heirs,  devisees,  legatees  and  joint  contractors.  Th* 
omission  of  agents  was  evidently  intentional.  To  construe  the  lasi 
clause  of  paragraph  eight  in  the  statute  so  as  to  add  agents  to  tin 
above  enumerated  classes  would  be  judicial  legislation.'^* 

The  concluding  clause  of  the  statute  in  reference  to  a  case  which  is 
plainly  within  the  reason  and  spirit  of  the  last  three  sections,  though 
not  within  the  letter,  does  not  apply  in  an  action  to  recover  real 
property,  in  which  the  plaintiffs  rely  upon  a  deed  claimed  to  have  been 
made  to  their  father,  since  deceased,  where  the  question  was  whethor 
the  deed  had  in  fact  been  delivered'.  Though  not  a  party,  the  widow 
of  decedent  is  a  competent  witness  to  prove  the  execution  and  delivery 
of  the  deed.^° 

In  Ryan  v.  O'Conner,""  "wherein  a  grantee  held  the  legal  title  to 
lands  in  trust  for  the  grantor,  and  without  the  knowledge  of  tin 
grantor  conveyed  the  lands  to  another  upon  the  same  trust,  in  an 
action  by  the  grantor  against  the  heirs  of  the  second  grantee  to  en- 
force the  trust  upon  whicli  he  took  the  legal  title,  it  was  held  that  tli< 
first  grantee  was  not  a  necessary  party  and  was  a  competent  witness 
for  the  first  grantor  against  the  heirs  of  the  second  grantee  to  estab- 

'"  Paddock  v.  Adams,  56  O.  S.  242.  '^"  First  National  Bank  v.  Cornell 

See  Kinkead's  Practice,  §  534.  41    O.    S.    401;    Kinkead's    Practice. 

"  Cochran  v.  Almack,  39  O.  S.  314.  §  535. 

See  also  Sternberger  v.   Hanna,   42  '^  Keyes  v.  Gore,  42  O.  S.  211. 

O.  S.  309.  ••41  O.  S.  368. 
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lisli  the  trust  in  the  property."  This  was  upon  the  theory  that, 
though  the  witness  was  not  a  necessary  party,  the  reason  and  spirit  of 
the  statute  which  excludes  a  necessary  party  when  the  adverse  party 
claims  or  defends  as  heir  of  a  deceased  person,  should  not  apply  so  as 
to  exclude  his  testimony. 

An  agent  of  the  vendor  who  makes  a  sale  of  the  goods  is  a  compe- 
tent witness  of  the  transaction,  though  the  vendee  is  deceased.  Such 
agent  does  not  come  within  "the  spirit  and  reason"  mentioned  in  the 
concluding  clause  of  the  statute.*'^ 

§  787.  Presumptions  in  favor  of  and  against  administrators. — 
Where  sales  have  been  made  by  executors  and  administrators,  all 
reasonable  presumptions  shall  be  made  in  support  of  such  sales,  espe- 
cially as  to  all  matters  in  paisS'-  If  a  person  occupy  the  double  rela- 
tion of  administrator  to  the  intestate  and  guardian  for  the  infant 
children  of  the  intestate,  and  it  become  the  duty  of  the  administrator, 
as  such  administrator,  to  pay  over  a  fund  for  distribution  to  his  wards, 
the  law  will,  in  general,  presume  the  payment  to  have  been  made. 
This  legal  presumption  is  not  conclusive  and  may  be  rebutted.*'^  In 
the  presentation  of  an  account  by  a  debtor  to  an  administrator,  if  the 
debtor  has  the  claim  in  his  pocket,  explains  the  nature  of  it,  and  the 
administrator  refuses  to  allow  it,  a  jury  under  such  circumstances 
may  be  instructed  that  they  may  presume  a  waiver  of  actual  pre- 
sentation by  the  refusal  of  the  administrator  to  allow  it.*^*  In  a  suit 
brought  for  a  breach  of  covenants  of  seizin  and  warranty  in  the  deed 
of  an  administratrix  in  which  she  covenants  in  her  individual  capacity 
as  "G.  L.,"  though  in  the  deed  she  names  herself  "G.  L.,  adminis- 
tratrix of  S.  M.  L.,"  and  signs  the  deed  as  "G.  L.,  administratrix  of 
S.  M.  L.'s  estate,"  it  was  held  that  the  covenants  were  prima  facie  the 
covenants  of  G.  L.  in  her  individual  capacity.  In  the  absence  of  a 
showing  of  anything  in  the  deed  to  the  contrary,  the  affix  of  the  term 
administratrix,  without  the  use  of  as  before  it,  is  in  legal  presumption 
but  descriptio  personae.'^^ 

§  788.    Guardians — Presumptions  as  to  the  admission  of  ward. — 

When  any  person  is  appointed  a  guardian  generally  of  a  person  who 

~Shaub  V.  Smith,  50  O.  S.  648.  "^Kyle's  Admr.  v.  Kyle,  15   0.   S. 

^Goforth  V.  Longworth,  4  0.  129.     15. 

"^Wilson  V.  Wilson,  17  O.  S.  150.         "^  Lockwood    v.    Gilson,    12    O.    S. 

526. 
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is  both  an  infant  and  of  unsound  mind,  the  law  presumes,  in  the 
silence  of  the  record  upon  the  ground  of  the  appointment,  that  the 
appointment  was  made  upon  the  ground  of  infancy  as  well  as  lunacy.** 
The  law  requires,  in  all  sales  of  the  ward's  real  estate  by  a  guardian, 
that  the  guardian's  petition  asking  such  sale  should  contain  a  de- 
scription of  all  of  the  real  estate  belonging  to  the  ward.  In  a  petition 
filed  in  the  court  for  that  purpose,  in  the  absence  of  anything  to  the 
contrary,  there  is  a  presumption  that  the  real  estate  in  the  petition 
includes  all  the  real  estate  owned  by  the  ward."^  And  the  presump- 
tion is  against  a  guardian  who  has  an  opportunity  to  show  inability  to 
invest  funds  of  his  ward,  but  fails  to  make  such  showing ;  by  omitting 
to  show  to  the  court  an  inability  to  invest  funds,  the  court  will  not 
presume  any  inability  to  make  such  investments,  and  will  probably 
charge  him  with  interest.*'®  A  ward  can  not  make  declarations  that 
are  admissible  of  the  fact  that  on  coming  of  age  she  dealt  with  her 
former  guardian  as  guardian."^ 

§  789.  Evidence — For  and  against  administrators  generally — Ad- 
missions of  administrators. — The  law  of  admissions  applies  as  well  to 
administrators  as  to  other  persons;  and  when  an  administrator  makes 
any  admission  of  a  debt  due  from  the  estate  he  represents,  such  admis- 
sion is  prima  facie  evidence  of  the  indebtedness.'"  In  order  that  ad- 
missions of  this  kind  may  be  admitted  in  testimony,  they  must  be 
made  by  the  administrator  to  the  claimant  while  he  is  acting  as  admin- 
istrator. An  admission  made  by  a  personal  representative  to  one  not 
a  claimant  against  the  estate,  can  not  be  used  in  a  trial  on  hearing 
after  the  administrator  had  ceased  to  act  as  such.  The  mere  fact  that 
in  such  case  the  administrator  who  made  such  an  admission  was  an 
heir  of  the  estate  does  not  make  the  admission  competent  testimony." 
The  affidavit  of  an  administrator  attached  to  an  inventory  of  the 
decedent's  property  filed  in  the  probate  court,  is  in  the  nature  of  an 
admission  as  to  the  property  therein  and  its  value,  and  may  be  used 
as  evidence  by  the  auditor  in  correcting  the  tax  returns  of  the  de- 
cedent.''^ The  allowance  of  a  claim  by  an  administrator,  though  in 
the  nature  of  an  admission,  can  be  rejected  by  a  succeeding  adminis- 
trator de  bonis  non,  and  such  administrator  de  bonis  non  has  the  right 

"  King  v.  Bell,  36  O.  S.  460.  "  Matoon  v.  Clapp,  8  O.  248. 

"Mauarr  v.  Parrish,  26  O.  S.  636.  "  Hueston  v.  Hueston,  2  O.  S.  488. 

••Armstrong  v.  Miller,  W.  562.  "Treasurer  v.  Walker,  22  W.  L. 

"  Campbell  v.  English.  W.  119.  B.  106. 
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to  resist  its  allowance.'^^  In  order  to  make  any  act,  declaration  or  ad- 
mission of  a  sole  executor,  administrator  or  trustee  relevant  against 
himself  and  his  beneficiary,  it  must  have  been  made  after  his  appoint- 
ment and  while  acting  in  that  capacity.'^'*  If  there  are  several  execu- 
tors, or  administrators,  or  trustees,  any  act,  declaration  or  omission 
of  one  will  not  be  relevant  against  his  co-executor,  co-administrator  or 
co-trustee.'^^ 

§  790.  Administrator's  authority  to  sell  land  can  not  be  proved  by 
parol. — Under  a  statute'^^  which  provided  that  proceedings,  orders, 
judgments  and  decrees  were  to  have  no  force  until  entered  on  the 
journals,  oral  proof  could  not  be  given  in  evidence  that  the  court  had 
actually  made  an  order  authorizing  the  administrator  to  sell.  In  such 
case  the  order  of  sale  can  exist  only  as  a  matter  of  record.  The  only 
proper  proof  is  the  production  of  the  record.'^'' 

"Thomas  v.   Chamberlain,   39   O.        "Whittaker's   Ohio  Code  of  Evi- 

S.  112.  dence,  149. 

^*  Whittaker's  Ohio  Code  of  Evi-        '« Chase,  680. 
dence,  148.  "  Newcomb  v.  Smith,  5  O.  447. 
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LIFE   AND   ANNUITY    TABLES. 

Section  Section 

790-1.     Generally.  790-4.     The  "American  Experience" 

790-2.     Mortality  tables.  table  of  mortality. 

790-3.     Same— Their     use  as     evi-     790-5.     Annuity  table. 

dence.  790-6.     Present  value  table. 

§  790-1.  Generally. — Under  the  general  title  of  Life  Tables  is  in- 
cluded tables  based  on  the  exj^ectancy  of  human  life,  and  known  as 
mortalit}'  tables,  also  life  annuit}^  tables  and  other  similar  tables, 
which  are  used  to  show  the  present  value  of  annuities  on  a  single  life, 
or  their  present  value  on  joint  lives. 

The  courts  permit  the  use  of  standard  life  annuity  tables  for  the 
purpose  of  finding  the  probable  present  value  of  vested  life  estates, 
and  of  dower  and  curtesy.  Such  tables  are  also  used  to  estimate  the 
probable  present  worth  of  a  contingent  right  of  dower,  etc.  But  it  is 
not  the  purpose  of  this  chapter  to  go  mucli  into  the  complex  details 
of  such  tables,  but  simply  to  furnish  a  few  of  the  standard  tables  for 
the  use  of  the  profession,  in  estimating  the  present  worth  of  vested 
life  estates,  dower,  etc.,  in  partition,  and  in  sales  by  administrators, 
executors,  etc.,  as  well  as  to  furnish  a  guide  for  ascertaining  the 
present  value  of  the  probable  earnings  of  a  person  killed  or  perma- 
nently injured  by  the  wrongful  act,  negligence,  etc.,  of  another. 

For  this  purpose  a  standa'i-d  mortality  table  is  set  out,  and  a  table 
showing  the  present  value  of  one  dollar  at  various  rates  per  cent,  for 
a  series  of  years,  together  with  a  table  for  ascertaining  the  value  of  a 
vested  life  estate,  or  of  dower,  or  curtesy. 

§  790-2.  Mortality  tables. — It  has  been  held  time  and  time  again 
that  standard  liiV-tables,  sliowing  the  probable  expectancy  of  life  at 
any  given  ago,  may  be  introduced  in  evidence  to  show  the  probable 
duration  of  a  life  on  a  question  of  compensation  for  permanent  in- 

(488) 
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jury,  or  of  death  arising  from  the  wrongful  act,  etc.,  of  another;  as 
•well  as  for  the  purpose  of  fixing  the  probable  expectancy  of  a  life  in 
making  an  estimate  of  present  values  of  an  annuity,  life  estate, 
dower,  etc. 

An  Indiana  court  uses  the  following  language :  "The  use  of  life  and 
annuity  tables  has  long  been  resorted  to  by  the  courts  of  this  country 
and  England  in  making  estimates  of  present  values.  The  business 
of  life  insurance  and  the  sale  of  annuities  by  societies  and  corporations 
proved  to  be  so  successful  among  our  British  ancestors  that  the  gov- 
ernment itself,  by  the  statute  of  5  W.  &  M.,  Ch.  5  and  20,  assumed  the 
undertaking  for  the  purpose  of  raising  some  of  its  revenues.  Statis- 
tics concerning  the  longevity  of  human  lives  were  necessary,  there- 
fore, to  estimate  the  required  charges  for  such  protection,  and  these 
statistics  were  gradually  arranged  by  mathematicians  into  tables,  from 
which  the  average  duration  of  life  at  certain  ages  and  conditions 
could  be  ascertained  with  reasonable  certainty."^ 

The  expectancy  table,  known  as  the  "American  Experience  Table," 
constructed  from  observations  and  statistics  made  by  the  Mutual  Life 
Insurance  Company  of  New  York,  is  now  in  general  use  by  American 
insurance  companies,  and  has  been  adopted  in  Ohio  as  the  legal 
basis  of  valuation ;  though  other  recognized  standard  tables  containing 
mortuary  statistics  and  calculations  have  been  admitted  as  evidence  in 

1  Shover  v.  Myrick,  4  Ind.  App.  7.  Tables,'  based  upon  estimates  of 
Also  see  Louisville,  etc.,  Co.  v.  Mil-  mortality  among  the  populations  of 
ler,  141  Ind.  533.  The  following  list  Sweden  and  Finland;  'Finlaison's 
of  the  more  prominent  and  com-  Tables,'  made  by  John  Finlaison,  un- 
monly  used  tables  is  given  in  the  der  the  direction  of  the  British  gov- 
case  of  Shoverv.  Myrick:  "Between  ernment;  'McKean's  Tables,'  by 
the  years  1735  and  1780,  Dr.  Richard  Alexander  McKean,  actuary  of  Lon- 
Brice,  of  England,  prepared  his  cele-  don,  and  others;  'Wigglesworth's 
brated  'Northampton  Tables'  from  Tables,'  prepared  by  Dr.  Wiggles- 
bills  of  mortality  kept  in  the  parish  worth,  from  observations  made  in 
of  All  Saints,  a  town  in  the  north  of  New  England,  and  'Bland's  Tables,' 
England,  and  during  the  years  1779  arranged  by  Chancellor  Bland,  of 
and  1780  the  'Carlisle  Tables'  were  Maryland,  from  other  tables."  To 
framed  for  the  town  of  Carlisle,  also  these  may  be  added  the  "American 
in  the  north  of  England,  from  ob-  Mortality  Tables,"  made  up  from 
servations  made  upon  a  population  tabulated  statements  of  mortality 
of  8,000  persons.  In  addition  to  made  up  in  the  statistical  reports  of 
these  are  the  'Equitable  Tables,'  pre-  the  United  States  census  office,  as 
pared  by  the  Equitable  Insurance  well  as  many  others  not  necessary 
Company   of   London;    the   'Sweden  to  name. 
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the  proper  case,  to  prove  the  statements  and  estimates  which  they 
contain. - 

§  790-3.  Same — Their  use  as  evidence. — Any  standard  mortality 
table  may  be  introduced  in  evidence,  and  may  be  used  as  such  by  the 
court  or  jury.^  The  principle  appears  to  be  well  established  that  the 
courts  will  take  judicial  knowledge  of  the  contents  of  such  tables.* 

In  an  action  for  a  personal  injury,  the  supreme  court  of  the  United 
States  has  decided  that  in  so  far  as  such  injury  is  susceptible  of  an 
estimate -in  money  for  the  loss  and  damage  occasioned  by  the  negli- 
gence of  the  defendant,  standard  life  and  annuity  tables  may  be  put 
in  evidence  for  the  consideration  of  the  jur)^  but  not  to  be  treated  as 
absolute  guides  to  control  their  decision.^  There  seems  to  be  no 
question  as  to  the  application  of  this  rule  so  far  as  the  admission  of 
tables  showing  the  probable  expectancy  of  life  is  concerned,  but  the 
courts  have  not  been  so  clear  upon  the  question  of  the  use  of  annuity 
tables  for  ascertaining  the  probable  present  value  of  earnings,  etc.,  in 
suits  for  damages.  Buf^vhere  the  question  involved  is  the  determina- 
tion of  the  present  worth  of  a  vested  interest,  such  as  an  estate  for  life, 
or  in  dower,  both  classes  of  tables  may  be  used. 

All  such  tables  are  to  be  received  in  evidence  upon  judicial  notice 
of  their  genuineness  and  authoritativeness.     No  legal  proof  is  re- 

- 1  Wharton  Ev.,  §  667;  Rogers  Ex-  treat,  are  competent  evidence  to 
pert  Tes.,  §  163.  In  Mills  v.  Catlin,  prove  the  expectation  of  life.  Don- 
22  Vt.  98,  it  was  held  that  where  the  aldson  v.  Mississippi,  etc.,  R.  Co., 
plaintiff  proves  an  outstanding  life  18  Iowa  280;  Walters  v.  Chicago, 
estate  as  a  breach  of  the  covenant  of  etc.,  R.  Co.,  41  Iowa  71.  Also  in 
seizin,  and  evidence  has  been  given  Georgia  Central  R.  Co.  v.  Crosby, 
as  to  the  age  and  general  health  of  74  Ga.  737;  Central  R.  Co.  v. 
the  life  tenant  and  the  annual  value  Richards,  62  Ga.  306.  And  in  Wis- 
of  the  premises,  it  was  not  error  to  consin,  McKeigue  v.  City  of  Janes- 
allow  the  "Wigglesworth"  tables  for  ville,  68  Wis.  50. 
estimating  the  value  of  life  estates  ^  Scheffler  v.  Minneapolis,  etc.,  Co., 
to  be  used  by  the  jury,  under  proper  32  Minn.  125;  Coates  v.  Burlington, 
instructions,  in  computing  the  etc.,  Co.,  62  Iowa  486;  Sauter  v.  New 
amount  of  damages  to  be  awarded.  York,  etc.,  R.  Co.,  66  N.  Y.  50;  Louis- 
The  Northampton  tables  were  held  ville,  etc.,  R.  Co.  v.  Miller,  141  Ind. 
competent    evidence    to    prove    the  533. 

probable  duration  of  life  as  an  ele-        *  1  Wharton  Ev.,  §  282,  and  notes; 

ment  in  estimating  damages.    Sauter  also  Gordon,  etc.,  Co.  v.  Tweedy,  74 

v.  New  York,  etc.,  R.  Co.,  66  N.  Y.  50.  Ala.  232. 

In    Iowa   the   Carlisle   tables,   after        "  Vicksburg,    etc.,    R.    Co.   v.    Put- 
being  shown  to  be  standard  tables  nam,  118  U.  S.  545. 
upon  the  subjects  upon  which  they 
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quired,  but  it  is  proper  for  a  court  to  inform  itself  in  the  premises  by 
reference  to  books  and  other  sources  of  information." 

The  whole  matter  is  thus  summed  up :  "From  what  has  been  said 
we  think  it  fairly  deducible  that  proof  of  the  probable  longevity  of  a 
person  of  a  given  age  and  conditions,  as  well  as  the  present  value, 
annuities  and  estates  depending  upon  future  contingencies,  may  be 
effected  in  any  or  all  of  the  following  ways :  1.  The  court  may  take 
judicial  knowledge  of  the  United  States  mortality  tables,  and,  per- 
haps, other  standard  tables  of  the  kind  and  character  heretofore 
spoken  of.  2.  Standard  tables,  showing  mortality  rates  and  expec- 
tancies of  human  lives  at  certain  ages  and  under  certain  conditions, 
and  probable  longevity,  as  well  as  the  present  worth  of  annuities,  etc., 
may  be  used  as  evidence,  under  proper  instructions  as  to  their  use,  in 
the  trial  of  causes  involving  such  controversies  as  those  hereinbefore 
alluded  to.  3,  Expert  witnesses  may  t-estify  as  to  results  and  conclu- 
sions arrived  at  by  them  with  reference  to  these  subjects,  and  such 
witnesses  may  refer  to  the  tables  and  data  upon  which  their  knowl- 
edge is  based,  in  whole  or  in  part,  as  a  means  of  refreshing  their 
memories."^ 

§  790-4.  The  "American  Experience"  table  of  mortality. — This 
table  was  constructed  from  the  experience  of  the  Mutual  Life  Insur- 
ance Company  of  New  York,  and  was  based  upon  observations  upon 
about  68,000  lives.  It  is  now  in  general  use  by  insurance  companies, 
and  is  the  legal  basis  of  valuation  in  Ohio.  This  table  is  set  out 
below : 

'  Scheflaer  v.  Minneapolis,  etc.,  R.  Universal  Encyclopaedia,  containing 
Co.,  32  Minn.  518;  Central  R.  Co.  such  tables,  may  also  be  introduced. 
V.  Crosby,  74  Ga.  737;  McKeigue  v.  Gorman  v.  M.  &  St.  L.,  etc.,  Co.,  78 
City  of  Janesville,  68  Wis.  50.  It  Iowa  509.  When  it  is  shown  that 
has  been  held  that  the  Encyclopaedia  such  books  have  been  accepted  as 
Brittanica,  containing  the  Carlisle  standards  upon  the  particular  sub- 
life  tables,  may  be  introduced  in  jects  under  examination,  they  may 
evidence  in  a  proper  case.  Worden  be  submitted  in  evidence.  Shover  v. 
V.  Humeston,  etc.,  R.  Co.,  76  Iowa  Myrick,  4  Ind.  App.  7;  Louisville, 
310;  Haden  v.  Sioux  City,  etc.,  R.  etc.,  Co.  v.  Miller,  141  Ind.  533. 
Co.,  27  N.  W.  Rep.  733.     Johnson's  '  Shover  v.  Myrick,  4  Ind.  App.  7. 
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Age. 

Expectancy. 

Age. 

Expectancy. 

Age. 

Expectancy. 

10 

48.72 

40 

28.18 

70 

8.48 

11 

48.08 

41 

27.45 

71 

8.00 

12 

47.45 

42 

26.72    i 

72 

7.55 

13 

46.80 

43 

26.00 

73 

7.11 

14 

46.16 

44 

25.27 

74 

6.68 

15 

45.50 

45 

24.54 

75 

6.27 

16 

44.85 

46 

23.81 

76 

5.88 

17 

44.19 

47 

23.08 

77 

5.49 

18 

43.53 

48 

22.36 

78 

5.11 

19 

42.87 

49 

21.63 

79 

4.74 

20 

42.20 

50 

20.91 

80 

4.39 

21 

41.53 

51 

20.20 

81 

4.05 

22 

40.85 

52 

19.49 

82 

3.71 

23 

40.17 

53 

18.79 

83 

3.39 

24 

39.49 

54 

18.09 

84 

3.08 

25 

38.81 

55 

17.40 

85 

2.77 

26 

38.12 

56 

16.72 

86 

2.47 

27 

37.43 

57 

16.05 

87 

2.18 

28 

36.73 

58 

15.39 

88 

1.91 

29 

36.03 

59 

14.74 

89 

1.66 

30 

35.33 

60 

14.10 

90 

1.42 

31 

34.63 

61 

13.47 

91 

1.19 

32 

33.92 

62 

12.86 

92 

.98 

33 

33.21 

63 

12.26 

93 

.80 

34 

32.50 

64 

11.67 

94 

.64 

35 

31.78 

65 

11.10 

95 

.50 

36 

31.07 

66 

10.54 

37 

30.35 

67 

10.00 

38 

29.62 

68 

9.47 

39 

28.90 

69 

8.97 

§  790-5.  Annuity  table. — The  table  in  this  section  is  estimated 
upon  the  basis  of  the  "American  Experience"  table  of  mortality,  and 
may  be  used  to  show  the  value  of  an  annuity  on  a  single  life,  the  first 
payment  being  immediate ;  also  as  a  means  of  ascertaining  the  present 
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value  of  a  vested  life  estate, 
which  is  here  set  forth  :^ 


The  rules  for  using  it  follow  the  table. 


Age. 

3  per  ct. 

Z}4  per  ct. 

4  per  ct. 

4)^  per  ct. 

6  per  ct. 

10 

24.343 

22.225 

20.414 

18.855 

15.293 

11 

24.225 

22.134 

20.343 

18.800 

15.265 

12 

24.102 

22.039 

20.269 

18.741 

15.236 

13 

23.976 

21.941 

20.192 

18.681 

15.204 

14 

23.846 

21.839 

20.112 

18.617 

15.171 

15 

23.712 

21.733 

20.028 

18.551 

15.137 

16 

23.573 

21.624 

19.942 

18.482 

15.100 

17 

23.430 

21.511 

19.851 

18.409 

15.062 

18 

23.282 

21.393 

19.757 

18.334 

15.021 

19 

23.129 

21.271 

19.660 

18.255 

14.978 

20 

22.971 

21.144 

19.558 

18.173 

14.932 

21 

22.808 

21.013 

19.452 

18.086 

14.885 

22 

22.640 

20.878 

19.342 

17.997 

14.834 

23 

22.467 

20.737 

19.228 

17.903 

14.781 

24 

22.289 

20.592 

19.109 

17.805 

14.725 

25 

22.104 

20.442 

18.985 

17.704 

14.666 

26 

21.914 

20.286 

18.857 

17.597 

14.604 

27 

21.718 

20.124 

18.723 

17.486 

14.538 

28 

21.516 

19.757 

18.585 

17.370 

14.469 

29 

21.308 

19.784 

18.440 

17.250 

14.396 

30 

21.093 

19.605 

18.291 

17.124 

14.320 

31 

20.872 

19.420 

18.135 

16.993 

14.239 

32 

20.643 

19.229 

17.973 

16.856 

14.154 

33 

20.408 

19.030 

17.806 

16.713 

14.064 

34 

20.166 

18.826 

17.632 

16.565 

13.969 

35 

19.917 

18.614 

17.451 

16.410 

13.870 

36 

19.661 

18.395 

17.263 

16.249 

13.765 

37 

19.397 

18.169 

17.069 

16.081 

13.655 

38 

19.125 

17.935 

16.868 

15.907 

13.540 

39 

18.846 

17.695 

16.659 

15.725 

13.418 

*Any  unit  of  value,  be  it  dollars, 
pounds,  francs  or  any  other  unit, 
may  be  used  by  this  table  provided 


the  same  unit  is  used  throughout 
the  entire  computation  in  measuring 
the  value  of  the  property  affected. 
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Age. 

3  per  ct. 

3>.i  per  ct. 

4  per  ct. 

4}.2  per  ct. 

6  per  ct. 

40 

18.560 

17.446 

16.443 

15.537 

13.291 

41 

18.265 

17.190 

16.220 

15.341 

13.157 

42 

17.963 

16.926 

15.988 

15.138 

13.017 

43 

17.653 

16.654 

15.749 

14.927 

12.870 

44 

17.335 

16.374 

15.502 

14.709 

12.716 

45 

17.009 

16.087 

15.248 

14.483 

12.555 

46 

16.676 

15.791 

14.985 

14.248 

12.386 

47 

16.335 

15.488 

14.714 

14.006 

12.211 

48 

15.987 

15.177 

14.436 

13.757 

12.028 

49 

15.632 

14.859 

14.151 

13.500 

11.838 

50 

15.271 

14.535 

13.858 

13.236 

11.640 

51 

14.904 

14.204 

13.559 

12.965 

11.436 

52 

14.533 

13.868 

13.255 

12.688 

11.226 

53 

14.157 

13.526 

12.944 

12.405 

11.009 

54 

13.776 

13.180 

12.628 

12.116 

10.786 

55 

13.393 

12.830 

12.307 

11.822 

10.556 

56 

13.006 

12.475 

11.982 

11.523 

10.321 

57 

12.617 

12.118 

11.653 

11.219 

10.081 

58 

12.227 

11.758 

11.321 

10.912 

9.836 

59 

11.835 

11.396 

10.985 

10.601 

9.586 

60 

11.443 

11.032 

10.648 

10.288 

9.332 

61 

11.051 

10.668 

10.309 

9.972 

9.074 

62 

10.660 

10.304 

9.969 

9.654 

8.813 

63 

10.272 

9.941 

9.630 

9.336 

8.549 

64 

9.885 

9.579 

9.290 

9.017 

8.283 

65 

9.502 

9.219 

8.952 

8.699 

8.016 

66 

9.123 

8.863 

8.616 

8.381 

7.747 

67 

8.749 

8.510 

8.282 

8.066 

7.479 

68 

8.381 

8.161 

7.952 

7.754 

7.21!^ 

69 

8.020 

7.819 

7.627 

7.445 

6.945 

70 

7.665 

7.482 

7.307 

7.140 

6.681 

71 

7.319 

7.152 

6.993 

6.840 

6.42( 

72 

6.981 

0.830 

6.685 

6.546 

6.162 

73 

6.651 

6.514 

6.383 

6.257 

5.90^ 

74 

6.328 

6.205 

6.086 

5.972 

5.65t 
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Age. 

3  per  ct. 

3)4  per  ct. 

4  per  ct. 

4:}4  per  ct. 

6  per  ct. 

75 

6.011 

5.900 

5.794 

5.691 

5.406 

76 

5.699 

5.600 

5.505 

5.413 

5.157 

77 

5.391 

5.304 

5.219 

5.138 

4.908 

78 

5.088 

5.011 

4.936 

4.864 

4.660 

79 

4.790 

4.722 

4.656 

4.593- 

4.413 

80 

4.496 

4.437 

4.380 

4.324 

4.167 

81 

4.208 

4.158 

4.108 

4.060 

3.924 

82 

3.928 

3.884 

3.842 

3.801 

3.683 

83 

3.652 

3.615 

3.580 

3.545 

3.445 

84 

3.379 

3.348 

3.318 

3.289 

3.205 

85 

3.107 

3.082 

3.057 

3.033 

2.964 

86 

2.839 

2.819 

2.799 

2.780 

2.724 

87 

2.579 

2.563 

2.548 

2.532 

2.488 

88 

2.334 

2.322 

2.310 

2.298 

2.263 

89 

2.103 

2.094 

2.085 

2.076 

2.050 

90 

1.880 

1.874 

1.867 

1.861 

1.842 

91 

1.662 

1.658 

1.654 

1.649 

1.637 

92 

1.459 

1.457 

1.454 

1.451 

1.443 

93 

1.294 

1.292 

1.291 

1.289 

1.285 

94 

1.139 

1.138 

1.137 

1.137 

1.135 

95 

1.000 

1.000 

1.000 

1.000 

1.000 

Rule  for  finding  the  present  value  of  a  widow's  vested  dower  estate,  or 
other  life-estate  in  any  portion.— Com])ute  the  interest  for  one  year,  at 
the  adopted  rate  per  cent.,  upon  one-third  the  value  of  the  entire  property 
subject  to  dower,  and  multiply  the  amount  thus  obtained  by  the  amount 
set  opposite  the  person's  age,  in  the  adopted  per  cent,  column  of  the  tables. 

For  instance:  Suppose  a  widow,  aged  sixty  years,  is  entitled  to  dower 
in  real  estate  that  sells  for  $3,000. 

The  interest  on  one-third  of  this  sum,  for  one  year,  at  six  per  cent.,  is 
$60.  Opposite  the  person's  age,  in  the  six  per  cent,  column,  is  9.332. 
Multiply  $60  by  9.332,  and  the  result  is  $559.92— the  present  value  of  the 
dower. 

Rule  for  finding  the  present  value  of  a  widotoer's  vested  estate  by 
curtesy,  or  other  life-estate  in  the  whole  property. — Compute  the  interest 
for  one  year,  at  the  adopted  rate  per  cent.,  on  the  value  of  the  entire  prop- 
erty subject  to  curtesy,  and  multiply  the  amount  thus  obtained  by  the 
amount  set  opposite  the  person's  age,  in  the  adopted  per  cent,  column  of 
the  tables. 

For  instance:  Suppose  a  widower  aged  sixty  years  is  entitled  to 
curtesy  in  an  estate  worth  also  $3,000.  The  interest  on  all  of  this  sum, 
for  one  year,  is  $180.  Opposite  the  person's  age,  in  the  six  per  cent, 
column,  is  9.332.  Multiply  $180  by  9.332,  and  the  result  is  $1,679.76— the 
present  value  of  the  curtesy. 
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§  790-6.  Present  value  table. — The  table  following  may  be  used  for 
ascertaining  the  present  value  of  any  sum  at  varying  rates  per  cent, 
for  any  number  of  years  from  one  to  one  hundred  inclusive.  By  its 
use  the  present  value  of  an  annuity  certain  can  be  ascertained,  as 
well  as  the  amount  of  damages  properly  awardable  for  death  or  per- 
manent injury  arising  from  the  wrongful  act,  negligence  or  default 
of  another,  if  the  person  so  killed  or  injured,  or  his  family  or  next  of 
kin,  were,  by  such  death  or  injury,  deprived  of  a  known,  fixed  and 
certain  amount  of  earnings,  salary  or  other  income  for  a  definite 
number  of  j'ears.     The  rules  for  applying  the  table  follow  the  table.* 


Yrs. 

2  per  ct. 

2Ki  per  ct. 

3  per  ct. 

S'o  per  ct. 

4  per  ct. 

4}. 2  per  ct. 

1 

.9804 

.9756 

.9709 

.9662 

.9615 

.9569 

2 

1.9416 

1.9274 

1.9135 

1.8997 

1.8861 

1.8727 

3 

2.8839 

2.8560 

2.8286 

2.8016 

2.7751 

2.7490 

4 

3.8077 

3.7620 

3.7171 

3.6731 

3.6299 

3.5875 

5 

4.7135 

4.6458 

4.5797 

4.5151 

4.4518 

4.3900 

6 

5.6014 

5.5081 

5.4172 

5.3286 

5.2421 

5.1579 

7 

6.4720 

6.3494 

6.2303 

6.1145 

6.0021 

5.8927 

8 

7.3255 

7.1701 

7.0197 

6.8740 

6.7327 

6.5959 

9 

8.1622 

7.9709 

7.7861 

7.6077 

7.4353 

7.2688 

10 

8.9826 

8.7521 

8.5302 

8.3166 

8.1109 

7.9127 

11 

9.7868 

9.5142 

9.2526 

9.0016 

8.7605 

8.5289 

12 

10.5753 

10.2578 

9.9540 

9.6633 

9.3851 

9.1 18<; 

13 

11.3484 

10.9832 

10.6350 

10.3027 

9.9856 

9.6829 

14 

12.1062 

11.6909 

11.2961 

10.9205 

10.5631 

10.2228 

15 

12.8493 

12.3814 

11.9379 

11.5174 

11.1184 

10.7395 

16 

13.5777 

13.0550 

12.5611 

12.0941 

11.6523 

11.2340 

17 

14.2919 

13.7122 

13.1661 

12.6513 

12.1657 

11.7072 

18 

14.9920 

14.3534 

13.7535 

13.1897 

12.6593 

12.1000 

19 

15.6785 

14.9789 

14.3238 

13.7008 

13.1339 

12.5933 

20 

16.3514 

15.5892 

14.8775 

14.2124 

13.5903 

13.0079 

'A  similar  table  is  found  in  "Jones  on  Annuities"  and  in  "System  and 
Tables  of  Life  Insurance."  The  table  is  computed  on  the  basis  of  com- 
pound interest,  the  formula  being  1  —  (l-ft)  —  «     1  —  vn 
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Yrs. 

2  per  ct. 

2|o  per  ct. 

3  per  ct. 

3}(2  per  ct. 

4  [>er  ct. 

4/'2  per  ct. 

21 

17.0112 

16.1845 

15.4150 

14.6980 

14.0292 

13.4047 

22 

17.6580 

16.7654 

15.9369 

15.1671 

14.4511 

13.7844 

23 

18.2922 

17.3321 

16.4436 

15.6204 

14.8568 

14.1478 

24 

18.9139 

17.8850 

16.9355 

16.0584 

15.2470 

14.4955 

25 

19.5235 

18.4244 

17.4131 

16.4815 

15.6221 

14.8282 

26 

20.1210 

18.9506 

17.8768 

16.8904 

15.9828 

15.1466 

27 

20.7069 

19.4640 

18.3270 

17.2854 

16.3296 

15.4513 

28 

21.2813 

19.9649 

18.7641 

17.6670 

16.6631 

15.7429 

29 

21.8444 

20.4535 

19.1885 

18.0358 

16.9837 

16.0219 

30 

22.3965 

20.9303 

19.6004 

18.3920 

17.2920 

16.2889 

31 

22.9377 

21.3954 

20.0004 

18.7363 

17.5885 

16.5444 

32 

23.4683 

21.8492 

20.3888 

19.0689 

17.8736 

16.7889 

33 

23.9886 

22.2919 

20.7658 

19.3902 

18.1476 

17.0229 

34 

24.4986 

22.7238 

21.1318 

19.7007 

18.4112 

17.2468 

35 

24.9986 

23.1452 

21.4872 

20.0007 

18.6646 

17.4610 

36 

25.4888 

23.5563 

21.8323 

20.2905 

18.9083 

17.6660 

37 

25.9695 

23.9573 

22.1672 

20.5705 

19.1426 

17.8622 

38 

26.4406 

24.3486 

22.4925 

20.8411 

19.3679 

18.0500 

39 

26.9026 

24.7303 

22.8082 

21.1025 

19.5845 

18.2297 

40 

27.3555 

25.1028 

23.1148 

21.3551 

19.7928 

18.4016 

41 

27.7995 

25.4661 

23.4124 

21.5991 

19.9931 

18.5661 

42 

28.2348 

25.8206 

23.7014 

21.8349 

20.1856 

18.7236 

43 

28.6616 

26.1664 

23.9819 

22.0627 

20.3708 

18.8742 

44 

29.0800 

26.5038 

24.2543 

22.2828 

20.5488 

19.0184 

45 

29.4902 

26.8330 

24.5187 

22.4955 

20.7200 

19.1563 

46 

29.8923 

27.1542 

24.7754 

22.7009 

20.8847 

19.2884 

47 

30.2866 

27.4675 

25.0247 

22.8994 

21.0429 

19.4147 

48 

30.6731 

27.7732 

25.2667 

23.0912 

21.1951 

19.5356 

49 

31.0521 

28.0714 

25.5017 

23.2766 

21.3415 

19.6513 

50 

31.4236 

28.3623 

25.7298 

23.4556 

21.4822 

19.7620 

51 

31.7878 

28.6462 

25.9512 

23.6286 

21.6175 

19.8680 

52 

32.1450 

28.9231 

26.1662 

23.7958 

21.7476 

19.9693 

53 

32.4950 

29.1932 

26.3750 

23.9573 

21.8727 

20.0663 

54 

32.8383 

29.4568 

26.5777 

24.1133 

21.9930 

20.1592 

55 

33.1748 

29.7140 

26.7744 

24.2641 

22.1086 

20.2480 
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Yr8. 


2  per  ct.  I  2,^0  per  ct. 


3  per  ct.   3'e  per  ct. 


4  per  ct. 


4}. 2  per  ot. 


5<> 
57 
58 
59 
60 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 

71 
72 
73 
74 
75 

76 

77 
78 
79 
80 

81 
82 
83 
84 
85 

86 
87 
88 
89 
90 


33.5047 
33.8281 
34.1452 
34.4561 
34.7609 

35.0597 
35.3526 
35.6398 
35.9214 
36.1975 

36.4681 
36.7334 
36.9936 
37.2486 
37.4986 

37.7437 
37.9841 
38.2197 
38.4507 
38.6771 

38.8991 
39.1168 
39.3302 
39.5394 
39.7445 

39.9456 
40.1427 
40.3360 
40.5255 
40.7113 

40.8934 
41.0720 
41.2470 
41.4187 
41.5869 


29.9649 
30.2096 
30.4484 
30.6814 
30.9087 

31.1304 
31.3467 
31.5578 
31.7637 
31.9646 

32.1606 
32.3518 
32.5383 
32.7203 
32.8979 

33.0711 
33.2401 
33.4050 
33.5658 
33.7227 

33.8758 
34.0252 
34.1709 
34.3131 
34.4518 

34.5871 
34.7192 
34.8480 
34.9736 
35.0962 

35.2158 
35.3325 
35.4463 
35.5574 
35.6658 


26.9655 
27.1509 
27.3310 
27.5058 
27.6756 

27.8404 
28.0003 
28.1557 
28.3065 
28.4529 

28.5950 
28.7330 
28.8670 
28.9971 
29.1234 

29.2460 
29.3651 
29.4807 
29.5929 
29.7018  26.4067 


24.4097 
24.5504 
24.6864 
24.8178 
24.9447 

25.0674 
25.1859 
25.3004 
25.4110 
25.5178 

25.6211 
25.7209 
25.8173 
25.9104 
26.0004 

26.0873 
26.1713 
26.2525 
26.3309 


29.8076 
29.9103 
30.0100 
30.1068 
30.2008 

30.2920 
30.3806 
30.4666 
30.5501 
30.6312 

30.7099 
30.7863 
30.8605 
30.9325 
31.0024 


26.4799 
26.5506 
26.6190 
26.6850 
26.7488 

26.8104 
26.8700 
26.9275 
26.9831 
27.0368 

27.0887 


22.2198  20.3330 

22.3267  20.4144 

22.4296  20.4922 

22.5284  20.5667 

22.6235  20.6380 

22.7149  20.7062 

22.8028  20.7715 

22.8873  20.8340 

22.9685  20.8938 

23.0467  20.9510 

23.1218  21.0057 

23.1940  21.0581 

23.2635  21.1082 

23.3303  21.1562 

23.3945  21.2021 

23.4563  21.2460 

23.5156  21.2881 

23.5727  21.3283 

23.6276  21.3668 

23.6804  21.4036 

23.7312  21.4389 

23.7800  21.4720 

23.8269  21.5049 

23.8720  21.5358 

23.9154  21.5653 

23.9571  21.5936 

23.9972  21.6207 

24.0358  21.6466 

24.0729  21.6714 

24.1085  21.6H51 

24.1428  21.7178 

27.1388  I  24.1758  21.7395 

27.1873     24.2075  21.7603 

27.2341     24.2380  21.7802 

27.2793    24.2673  21.7992 
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Yrs. 

2  per  ct. 

2}J.  per  ct. 

3  per  ct. 

33.J  per  ct. 

4  per  ct. 

43t  per  ct. 

91 

41.7519 

35.7715 

31.0703 

27.3230 

24.2955 

21.8175 

92 

41.913G 

35.8746 

31.1362 

27.3652 

24.3226 

21.8349 

93 

42.0722 

35.9752 

31.2002 

27.4060 

24.3486 

21.8516 

94 

42.2276 

36.0734 

31.2623 

27.4454 

24.3737 

21.8675 

95 

42.3800 

36.1692 

31.3227 

27.4835 

24.3978 

21.8828 

96 

42.5294 

36.2626 

31.3812 

27.5203 

24.4209 

21.8974 

97 

42.6759 

36.3538 

31.4381 

27.5558 

24.4432 

21.9114 

98 

42.8195 

36.4427 

31.4933 

27.5902 

24.4646 

21.9248 

99 

42.9603 

36.5295 

31.5469 

27.6234 

24.4852 

21.9376 

100 

43.0984 

36.6141 

31.5989 

27.6554 

24.5050 

21.9499 

Years. 

5  per  cent. 

6  per  cent. 

7  per  cent. 

1 

.9524 

.9434 

.9346 

2 

1.8594 

1.8334 

1.8080 

3 

2.7232 

2.6730 

2.6243 

4 

3.5460 

3.4651 

3.3872 

5 

4.3295 

4.2124 

4.1002 

6 

5.0757 

4.9173 

4.7665 

7 

5.7864 

5.5824 

5.3893 

8 

6.4632 

6.2098 

5.9713 

9 

7.1078 

6.8017 

6.5152 

10 

7.7217 

7.3601 

7.0236 

11 

8.3064 

7.8869 

7.4987 

12 

8.8633 

8.3838 

7.9427 

13 

9.3936 

8.8527 

8.3577 

14 

9.8986 

9.2950 

8.7455 

15 

10.3797 

9.7122 

9.1079 

16 

10.8378 

10.1059 

9.4466 

17 

11.2741 

10.4773 

9.7632 

18 

11.6896 

10.8276 

10.0591 

19 

12.0853 

11.1581 

10.3356 

20 

12.4622 

11.4699 

10.5940 
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Years. 

o  i>er  cent. 

()  per  cent. 

7  per  cent. 

21 

12.8212 

ii.7(;4i 

10.8355 

22 

13.1G30 

12.0416 

11.0612 

23 

13.4886 

12.3034 

11:2722 

24 

13.7986 

12.5504 

11.4693 

25 

14.0939 

12.7834 

11.6536 

26 

14.3752 

13.0032 

11.8258 

27 

14.6430 

13.2105 

11.9867 

28 

14.8981 

13.4062 

12.1371 

29 

15.1411 

13.5907 

12.2777 

30 

15.3725 

13.7648 

12.4090 

31 

15.5928 

13.9291 

12.5318 

32 

15.8027 

14.0840 

12.6466 

33 

10.0025 

14.2302 

12.7538 

34 

16.1929 

14.3681 

12.8540 

35 

16.3742 

14.4982 

12.9477 

36 

16.5409 

14.6210 

13.0352 

37 

16.7113 

14.7368 

13.1170 

38 

16.8679 

14.8460 

13.1935 

39 

17.0170 

14.9491 

13.2649 

40 

17.1591 

15.0463 

13.3317 

41 

17.2944 

15.1380 

13.3941 

42 

17.4232 

15.2245 

13.4524 

43 

17.5459 

15.3062 

13.5070 

44 

17.6628 

15.3832 

13.5579 

45 

17.7741 

15.4558 

13.6055 

46 

17.8801 

15.5244 

13.6500 

47 

17.9810 

15.5890 

13.6916 

48 

18.0772 

15.6500 

13.7305 

49 

18.1687 

15.7076 

13.7668 

50 

18.2559 

15.7619 

13.8007 

51 

18.3390 

15.8131 

13.8325 

52 

18.4181 

15.8614 

13.8621 

53 

18.4934 

15.9070 

13.8898 

54 

18.5651 

15.9500 

13.9157 

55 

18.6335 

15.9905 

13.9399 
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Years. 

5  per  cent. 

6  per  cent. 

7  per  cent. 

56 

18.6985 

16.0288 

13.9626 

57 

18.7605 

16.0649 

13.9837 

58 

18.8195 

16.0990 

14.0035 

59 

18.8758 

16.1311 

14.0219 

60 

18.9293 

16.1614 

14.0392 

61 

18.9803 

16.1900 

14.0553 

62 

19.0288 

16.2170 

14.0704 

63 

19.0751 

16.2425 

14.0845 

64 

19.1191 

16.2665 

14.0976 

65 

19.1611 

16.2891 

14.1099 

66 

19.2010 

16.3105 

14.1214 

67 

19.2391 

16.3307 

14.1322 

68 

19.2753 

16.3497 

14.1422 

69 

19.3098 

16.3676 

14.1516 

70 

19.3427 

16.3845 

14.1604 

71 

19.3740 

16.4005 

14.1686 

72 

19.4038 

16.4156 

14.1763 

73 

19.4322 

16.4298 

14.1834 

74 

19.4592 

16.4432 

14.1901 

75 

19.4850 

16.4558 

14.1964 

76 

19.5095 

16.4678 

14.2022 

77 

19.5329 

16.4790 

14.2077 

78 

19.5551 

16.4897 

14.2128 

79 

19.5763 

16.4997 

14.2175 

80 

19.5965 

16.5091 

14.2220 

81 

19.6157 

16.5180 

14.2262 

82 

19.6340 

16.5265 

14.2301 

83 

19.6514 

16.5344 

14.2337 

84 

19.6680 

16.5419 

14.2371 

85 

19.6838 

16.5489 

14.2403 

86 

19.6989 

16.5556 

14.2433 

87 

19.7132 

16.5619 

14.2460 

88 

19.7269 

16.5678 

14.2486 

89 

19.7399 

16.5734 

14.2511 

90 

19.7523 

16.5787 

14.2533 
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Years. 


5  Der  cent. 


6  per  cent. 


luT  cent. 


91 

19.7041 

16.5837 

14.2554 

92 

19.7753 

16.5884 

14.2574 

93 

19.7860 

16.5928 

14.2593 

94 

19.7962 

16.5970 

14.2010 

95 

19.8059 

16.0009 

14.2020 

96 

19.8151 

16.0047 

14.2041 

97 

19.8239 

10.0082 

14.2055 

98 

19.8323 

10.0115 

14.2009 

99 

19.8403 

10.0140 

14.2081 

00 

19.8479 

16.6175 

14.2693 

Rule  for  finding  the  present  value  of  an  annuity  certain,  or  of  any 
certain  sum  per  year,  for  any  number  of  said  years,  at  any  of  said  rates 
per  cent. — Multiply  the  number  of  dollars  per  year  of  such  annuity  or 
sum  by  the  amount  found  in  both  the  column  of  the  adopted  rate  per 
cent,  and  to  the  right  of  the  number  of  years,  in  the  "Years"  column, 
which  indicates  the  time  the  annuity  has  to  run. 

For  instance:  If  a  person  (or  his  heirs,  etc.,  in  case  of  his  death)  is 
to  receive  an  annuity  certain,  or  other  net  income,  etc.,  of  five  hundred 
dollars  per  year,  for  thirty-three  years,  its  present  value,  at  six  per  cent., 
would  be  found  by  multiplying  14.2302,  found  in  the  "6  per  cent."  column, 
opposite  "33"  in  the  "Years"  column,  by  500,  which  would  be  $7,115.10. 
Three  hundred  dollars  per  year  for  fifteen  years  would  be,  at  four  per 
cent,     S300  X  11.1184  =  §3,3^3.52. 
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§  791.    Last  will  and  testament. 

In  the  name  of  the  benevolent  Father  of  all,  amen : 

I, ,  of  the of ,  county  of 

being  about  — 


and  state  of 


years  of  age,  and  being  of  sound  and  disposing  mind 
(503) 
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and  memory,  do  make,  publish  and  declare  this  my  last  will  and  testament, 
hereby  revoking  and  making  null  and  void  all  other  last  wills  and  testa- 
ments by  me  made  heretofore: 

First.  My  will  is  that  all  my  just  debts  and  funeral  expenses  shall  be 
paid  out  of  my  estate,  as  soon  after  my  decease  as  shall  be  found  con- 
venient. 

Second.     I  give,  devise  and  bequeath  to . 

In  testimony  whereof,  I  have  set  my  hand  to  this,  my  last  will  and 

testament,  at  ,  this day  of  ,  in  the  year  of  our  Lord, 

one  thousand  nine  hundred  and .  . 

The  foregoing  instrument  was  signed  by  the  said in  our  presence 

and  by  published  and  declared  as  and  for  last  will  and 

testament,  and  at request,  and  in presence,  and  in  the  pres- 
ence of  each  other,  we  hereunto  subscribe  our  names  as  attesting  wit- 
nesses at this day  of ,  A.  D.  19—. 

,  resides  at . 

,  resides  at . 


§  791a.    Certificate  of  deposit  of  will. 

The  State  of  Ohio,  Probate  Court 
County,  ss: 


I  hereby  certify,  that  on  this day  of ,  A.  D.  19—,  the  last 

will  and  testament  of  ,  of  township,  county,  Ohio, 

inclosed  in  a  sealed  wrapper,  with  the  name  of  the  testat —  indorsed 
thereon,  was  deposited  in  the  oflBce  of  the  judge  of  the  probate  court  In 
said  county  for  safe-keeping,  by .  "Such  will  shall  during  the  life- 
time of  the  testat —  be  delivered  only  to  h — self,  or  to  some  person 
authorized  by  h — ,  by  an  order  in  writing,  duly  proved  by  the  oath  of 

a  subscribing  witness."  Attest:     , 

Probate  Judge, Co.,  0. 


§  792.    Form  of  order  for  delivery  of  will. 


o., ,  19— 


To  the  probate  judge  of county,  Ohio: 

Please  deliver  to  ,  the  bearer  hereof,  my  will  in  the  within  cer- 
tificate named.  Attest:     . 

The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  the  above-named  is  the  tes- 


tat— ,  whose  will  is  in  the  within  certificate  of  deposit  named,  and  that 
he  saw  h —  sign  the  above  order. 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  19—.  • 


R.  S.,  §§  5917,  5918,  5919. 
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§  793.    Indorsement  on  envelope  enclosing  a  deposited  will. 

Last  will  and  testament  of  ,  of  township,  county, 

Ohio,  deposited  in  the  probate  court  of  county,  for  safe-keeping, 

this  day  of  ,  by  .  Attest:   , 

R.  S.,  §§  5917,  5918,  5919.  Probate  Judge. 


§  794.    Citation  to  produce  will. 
The  State  of  Ohio,  Probate  Court. 

County,  ss: 

To  the  sheriff  of county,  greeting: 

You  are  hereby  commanded  to  cite to  appear  before  the  probate 

court,  within  and  for  said county,  at ,  Ohio,  on  the day 

of ,  19 — ,  at  —  o'clock  —  m.,  then  and  there  to  show  cause,  if  any 

he  may  have,  why  — he  has  not  produced  before  said  court  for  the  pur- 
pose of  being  proved,  the  last  will  and  testament  of ,  deceased. 

You  will  make  due  service  of  this  writ  and  return  the  same  at  the  time 
and  place  aforesaid. 

In  testimony  whereof,  etc.  ,  Probate  Judge. 

R.  S.,  §§  5921,  5922;  ante,  §  115. 
The  State  of  Ohio,  Sheriff's  Return. 
County,  ss: 

Received  this  writ  A.  D.  19—,  at  —  o'clock  —  m.,  and  on  the 

_(jay  of  ,  19 — ,  I  served  the  same  by  delivering  a  true  copy 


thereof  personally  to  the  within-named 

R.  S.,  §§  5921,  5922;  ante,  §  115.  ,  Sheriff. 


§  795.    Petition  for  citation  to  produce  will. 

Probate  Court,  No.  . 

County,  Ohio.  Petition. 

In  the  matter  of  the  will  of ,  deceased. 

To  the  said  probate  court: 

The  undersigned,  ,   respectfully  represents  that  late  of 

township, county,  Ohio,  died  testate  on  or  about  the 


day  of — ,  19—;  that  real  or  personal  property  situated  in  this  county 

is  devised  or  bequeathed  by  h—  will;   that  one  ,  who  resides  in 

,  Ohio,  has  the  custody  or  control  of  said  will,  and  that  your  peti- 


tioner is ^ 

Wherefore  your  petitioner  prays  the  court  to  cause  said  will  to  be 
brought  before  the  court,  and  to  issue  a  citation  or  other  process  to  compel 

^The  executor  of  said  will,  or  is  interested  in  said  will  as  legatee,  devisee 
or  otherwise. 
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said ,  having  the  custody  or  control  of  said  will  as  aforesaid,  to  pro- 
duce it  before  the  court  for  the  purpose  of  being  proved. 

Dated  this day  of ,  19 — .  . 

The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,   says  that  the  statements  in  the  foregoing 

petition  are  true  as  — he  verily  believes.  . 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 


vj  796.    Journal  entries  for  citation  to  produce  and  on  production 
of  will. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Order  for  Citation  to  Produce  Will. 

In  the  matter  of  the  will  of ,  deceased. 

This  day  appeared  in  open  court  and  filed  h —  petition  praying 

for  a  citation  or  other  process  to  issue  to  compel  to  produce  said 

will  before  the  court  for  the  purpose  of  being  proved.  And  it  appearing 
to  the  court  that  the  statements  in  said  petition  are  true,  and  that  the 
prayer  of  said  petitioner  ought  to  be  granted,  it  is  ordered  that  such  cita- 
tion issue  directed  to  the  sheriff  of county,  Ohio,  commending  him 

to  cite  said to  appear  before  this  court  on  the day  of , 

19 — ,  at  —  o'clock  —  ^f.,  to  show  cause,  if  any  he  may  have,  why  he  has  not 
produced  said  will  as  aforesaid,  and  this  cause  is  continued. 

,  Probate  Judge. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Order  on  Production  of  Will. 

In  the  matter  of  the  will  of ,  deceased. 

This  day appeared  in  open  court,  and  in  obedience  to  the  citation 

heretofore  issued,  produced  the  will  of  said  ,  deceased,  for  the  pur- 
pose of  being  proved.  It  is  therefore  ordered  that  said  be  dis- 
charged from  further  answering,  that  this  proceeding  be  recorded,  and 
that pay  the  costs  herein  taxed  at  $ within  ten  days. 

R.  S.,  §§  5921,  5922.  ,  Probate  Judge. 

JJ  797.    Application  for  probate  of  will,  and  journal  entry — Orders 
for  filing,  notice  and  hearing. 

Probate  Court, 

County,  Ohio.  Application  to  Admit  to  Probate. 

In  the  matter  of  the  last  will  and  testament  of  ,  deceased. 

To  the  probate  court  of  said  county: 

Your  petitioner  respectfully  represents  that  ,  late  a  resident  of 

the  township  of ,  in  said  county,  died  on  or  about  the day  of 

,  A.  D.  19 — ,  leaving  an  instrument  in  writing,  herewith  produced, 

purporting  to  be  h —  last  will  and  tostament. 
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§  798 


That  the  said 


died  leaving 


-,  h —  widow — ,  who  resides  at 


-,  and  the  following  named  persons  h —  only  next  of  kin,  to  wit: 


Name. 


Age  of 
Minors. 


Degree  of  Kinship. 


P.  O.  Address. 


Your  petitioner  offers  said  will  for  probate  and  prays  that  a  time  may  be 
fixed  for  the  proving  of  the  same,  and  that  said  above  named  persons  resi- 
dent in  this  state  may  be  notified  according  to  law  of  the  pendency  of 
said  proceedings. 

,  Petitioner. 

The  State  of  Ohio, 
County,  ss: 


The  above  named 


-,  being  first  duly  sworn,  says  that  the  facts 


stated  and  allegations  in  the  foregoing  application  contained,  are  true 
as  — he  verily  believes.  . 

Sworn  to  before  me  and  signed  in  my  presence  this day  of , 

19 — .  ,  Probate  Judge. 

R.  S.,  §§  5917,  5921;  ante,  §  129. 


§  798.    Waiver  of  notice. 

We,  the  undersigned  widow —  and  next  of  kin  of  the  within-named 
testat — ,  resident  in  the  state  of  Ohio,  hereby  waive  further  notice,  and 
consent  to  the  probate  of  said  will. 

Dated  this day  of ,  A.  D.  19—. 


§  799.    Journal  entry- 
Probate  Court, 

County,  Ohio. 


-Orders  for  filing  will,  notice  and  hearing-. 

,  19—. 


In  the  matter  of  the  will  of 


deceased. 


This  day  an  instrument  of  writing,  purporting  to  be  the  last  will  and 

testament  of ,  late  of township,  in  this  county,  deceased,  was 

produced  in  open  court  for  probate;  it  is  now  ordered  that  the  said  will  be 
filed  in  this  court,  and  that  due  notice  thereof  and  of  the  application  to 
admit  the  same  to  probate  and  record  be  given  to  the  widow —  and  next 

of  kin  of  the  testat—,  resident  of  the  state  of  Ohio  days  prior 

thereto,  that  said  application  will  be  for  hearing  before  this  court  on  the 

day  of ,  19 — ,  at  —  o'clock  —  m. 

,  Probate  Judge. 
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§  800.    Notice  to  next  of  kin. 
Probate  Court,  No. 


County,  Ohio.  Notice  of  Probate. 


In  the  matter  of  the  will  of ,  deceased. 

To  : 

You  are  hereby  commanded  to  notify  ,  giving  at  least  

days  notice. 

That  on  the day  of ,  A.  D.  19—,  an  instrument  of  writing, 

purporting  to  be  the  last  will  and  testament  of ,  late  of town- 
ship, in  said  county,  deceased,  was  produced  in  open  court,  and  an  appli- 
cation to  admit  the  same  to  probate  was  the  same  day  made  in  said  court. 

Said  application  will  be  for  hearing  before  said  court  on  the day  ot 

,  A.  D.  19 — ,  at  —  o'clock  —  M. 

Herein  fail  not,  but  of  this  writ  and  service  thereon  make  due  return. 

Witness  my  signature  as  judge,  etc. 

R.  S.,  §  5917. 
The   State   of   Ohio,  Return. 

County,  ss: 

being  duly  sworn,  says  that  on  the day  of ,  A.  D., 


19 — ^  lie  served  the  within  notice  by  delivering  a  true  copy  thereof  per- 
sonally to  the  within  named . 

Sworn  to  before  me  and  signed  in  my  presence,  this  —  day  of 
A.   D.,  19—.  — 


,  the  undersigned  person —  within  named,   do  hereby  acknowl- 
edge service  of  the  within  notice,  this day  of ,  A.  D.  19 — . 


§  801.    Subpena  for  witness  to  will. 
The  State  of  Ohio,  Probate  Court. 

County,  ss: 

To  : 

You  are  hereby  required  to  be  and  appear  before  the  probate  court  at 

the  court-house,  in  ,  in  said  county,  on  the  day  of  , 

19_^  at  —  o'clock  —  M.,  then  and  there  to  testify  and  the  truth  to  speak  as 
to  all  and  singular  such  matters  and  things  as  you  may  know  In  the  matter 

of  the  last  will  and  testament  of ,  late  of  said  county,  deceased,  and 

not  depart  the  court  without  leave.     Herein  fail  not,  under  penalty  of 
the  law. 

Witness  my  hand  and  the  seal  of  said  court,  at ,  Ohio,  this 

day  of  ,  19 — .  .  Probate  Judge. 

R.  S.,  §§  5246,  5247,  5926.  By ,  Deputy  Clerk. 
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§  802.    Probate  of  will — Testimony  of  witnesses. 
Probate  Court,  No.  . 


County,  Ohio.  Testimony  of  Witnesses. 

In  the  matter  of  the  will  of  ,  deceased. 

The  State  of  Ohio, 

,  County,  ss: 

Personally  appeared  in  open  court  ,  who  first  being  duly  sworn 

to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  in  relation 

to  the  execution  of  the  last  will  and  testament  of ,  deceased,  depose 

and  say:  That  they  were  present  at  the  execution  of  the  instrument  of 
writing  now  before  them,  bearing  date  the day  of ,  19 — ,  pur- 
porting to  be  the  last  will  and  testament  of ,  deceased,  that  they  re- 
spectively subscribed  their  names  thereto  as  witnesses  at  the  request  of 
said  testat —  and  in  h —  presence;  that  they  saw  said  testat —  sign  said  in- 
strument at  the  end  thereof,  and  heard  h —  acknowledge  the  same  to  be  h — 

will,  and  that  said ,  at  the  time  of  executing  the  same,  was  of  full 

age,  and  of  sound  mind  and  memory,  and  not  under  any  restraint. 


Sworn  to  before  me  and  signed  in  my  presence  by  said  witnesses  in 

open  court,  this day  of ,  18 — .  ,  Probate  Judge. 

R.   S.,   §§   5916,   5926,   5929. 


§  803.    Application  for  commission  to  take  deposition  of  witness 
to  will. 
Probate  Court,  No.  . 


County,  Ohio.  Application  for  Commission. 

In  the' matter  of  the  will  of  ,  deceased. 

To  the  Probate  Court  of  said  County: 

The  undersigned  respectfully  represents  that ,  late  of  said  county, 

deceased,  died  testate  on  or  about  the day  of ,  19 — ;  and  that 

h —  will  was  on  the ,  19 — ,    produced  in  open  court  for  probate. 

That ,  witness —  to  said  will  reside —  ^ the  jurisdiction  of 

said  court,  to  wit:  at ." 

The  undersigned  therefore  makes  application  for  and  requests  said 
court  to  issue  a  commission,  with  said  will  annexed,  directed  to  some 
suitable  person,  to  take  the  deposition  of  said  witness — . 

Dated  this  day  of  ,  19 — . 

Respectfully, 


^  Here  insert,  as  the  case  may  be,  "out  of"  or  "within." 
-  If  so,  here  say,  "said  witness —  is  (or  are)  infirm  and  unable  to  attend 
court." 
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The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  the  statements  in  the  foregoing 

application  are  true  as  — he  verily  believes.  . 


Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

.  19 — •  ,  Probate  Judge. 


ii  804.  Journal  entry — Ordering  commission  to  take  deposition  of 
witness  to  will. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Order  for  Commission. 

In  the  matter  of  the  will  of  ,  deceased. 

This  day  appeared  in  open  court  and  made  application  for  a 

commission  to  issue  to  some  suitable  person  to  take  the  deposition  of 

,  witness —  to  the  will  of  said  ,  deceased.     And  it  appearing 

to  the  court  that  said  witness —  reside — '  the  jurisdiction  of  this 

court,  to  wit:  at  .- 

It  is  therefore  ordered  that  such  commission,  with  said  will  annexed, 

issue  to ,  a  suitable  person,  to  be  duly  executed,  and  together  with 

the  deposition  of  said  witness —  so  taken,  signed,  certified  and  sealed,  be 
returned  to  this  court  with  all  convenient  speed,  and  this  cause  is  con- 
tinued.   ,   Probate   Judge. 

R.  S.,  §  5928. 

§  805.    Commission  to  take  deposition  of  witness  to  will. 
Probate  Court, 

County,  Ohio.  No.  . 

Probate  of  Will.    Commission. 

In  the  matter  of  the  will  of ,  deceased. 

To ,  greeting: 

You  have  been  duly  appointed  by  the  probate  court  of  said  county  to 

take  the  deposition —  of subscribing  witness —  to  the  last  will  and 

testament  of  ,  late  of  the  county  of  ,  in  the  state  of  Ohio, 

deceased,  hereto  annexed. 

You  will  therefore  cause  the  said  to  come  before  you  at  a  cer- 
tain time  and  place,  and  then  and  there  examine on  oath  or  affirma- 
tion first  taken  before  you,  touching  the  due  execution  of  said  will  of  the 

said  ,  deceased,  and  return  such  deposition — ,  together  with  this 

commission  and  said  will  thereto  annexed,  closed  up  under  seal  to  said 
probate  court,  with  all  convenient  speed. 

In   testimony   whereof,   etc.  . 

Judge  and  Ex-Officio  Clerk  of  the  Probate  Court. 

R.  S.,  §  5928. 

'  Here  insert,  as  the  case  may  be,  "out  of"  or  "within." 
'  If  so,  here  say,  "said  witness —  is  (or  are)  infirm  and  unable  to  attend 
court." 
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§  806.    Deposition  of  witness  to  will. 
Probate  Court,  No.  . 


County  of  Ohio.  Probate  of  Will.     Deposition. 

In  the  matter  of  the  will  of ,  deceased. 

Deposition  of  subscribing  witness —  to  the  last  will  and  testa- 
ment of ,  deceased,  late  of  the  county  of ,  state  of  Ohio,  in  said 

matter  pending  in  the  said  probate  court,  taken  before  me,  a  commissioner 
appointed  by  said  court,  pursuant  to   the  annexed   commission,   on  the 

day  of ,  19 — ,  at ,  of  lawful  age,  being  by  me  first  duly 

sworn,  as  hereinafter  certified,  depose —  and  say — : 

That present  at  the  execution  of  the  instrument  of  writing  now 

before  — h — ,  bearing  date  the day  of ,  A.  D.,  19 — ,  purporting 

to  be  the  last  will  and  testament  of ,  deceased ;  that  — h —  subscribed 

— h —  name —  thereto  as  witness — ,  at  the  request  of  said  testat —  and  in 
h —  presence;  that  — h —  saw  the  said  testat —  sign  said  instrument  at  the 
end  thereof,  and  heard  h —  acknowledge  the  same  to  be  h —  last  will  and 

testament,  and  that  said  at  the  time  of  executing  the  same  was 

of  full  age  and  of  sound  mind  and  memory,  and  not  under  any  restraint. 


The  State  of  Ohio, 

County,  ss: 

I,  ,  duly  appointed  and  commissioned  by  the  probate  court  of 

the  county  of ,  and  the  state  of  Ohio,  to  take  the  deposition  of , 

subscribing  witness —  to  the  last  will  and  testament  of  ,  deceased, 

late  of county,  state  of  Ohio,  which  commission  and  the  said  will 

are  hereto  annexed,  do  hereby  certify  that  in  pursuance  of  said  commission 

I  caused   the  above  named  ,   subscribing  witness —  as  aforesaid, 

to  appear  before  me  at  the  time  and  place  above  mentioned;  that  — h — 
w —  by  me  first  duly  sworn  to  testify  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  in  relation  to  the  execution  of  said  will,  and  that 
the  deposition —  by  — h —  respectively  subscribed,  as  above  set  forth,  was 

reduced  to  writing  by ,  and,  also,  so  written  in  the  presence  of  the 

witness —  aforenamed  respectively,  and  w —  subscribed  by  the  said  wit- 
ness—  in  my  presence,  and  I  further  certify  that  I  am  not  counsel,  attor- 
ney or  relative  of  any  of  the  parties  named  in  said  will,  or  otherwise 
interested  in  the  probate  thereof. 

In  witness  whereof  I  have  hereunto  set  my  hand,  this  day  of 

,  A.  D.  19 — .  ,  Commissioner. 

§  807.    Journal  entry — Orders  on  hearing",  admission  to  probate 
and  record. 

Probate  Court,  Testimony  of  Subscribing  Witnesses  in  Court. 

County,  Ohio.  ,  19 — . 

In  the  matter  of  the  will  of ,  deceased. 

Be  it  remembered.   That,   heretofore,   to   wit:      on   the  day   of 

,  A.  D.  19 — ,  an  instrument  of  writing,  purporting  to  be  the  last 
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will  and  testament  of  ,  late  of  township,  in  this  county, 

deceased,  was  produced  in  open  court  and  offered  for  probate  and  was  then 
filed.  And  it  now  being  shown  to  the  satisfaction  of  the  court  that  due 
notice  of  the  filing  of  said  will  and  of  the  application  to  admit  the  same  to 
probate  and  record  in  this  court,  has  been  given  to  the  widow —  and  next 
of  kin  of  the  testator,  resident  of  the  state  of  Ohio,  pursuant  to  a  former 
order  of  this  court. 

Thereupon  on  this  day  came  ,  the  subscribing  witnesses  to  said 

will;  who  being  duly  sworn,  testified  as  to  the  execution  and  attestation 
of  said  will;  which  testimony  was  reduced  to  writing,  by  said  witnesses 
respectively  subscribed,  and  filed  with  said  will.  "Whereupon  the  court 
finds  the  aforesaid  instrument  of  writing  is  '  the  last  will  and  testament 

of  said  ,  deceased;  that  the  same  was  =  duly  executed  and  attested; 

and  that  the  said  testat — ,  at  the  time  of  making,  signing  and  sealing  the 
same,  was  -  of  full  age,  of  sound  mind  and  memory,  and  ^  not  under  any  re- 
straint. 

'  It  is,  therefore,  by  the  court  ordered  that  the  said  will  be  admitted 
to  probate,  and  that  the  same,  together  with  the  testimony  of  the  witnesses 
above  named,  be  entered  of  record  in  this  court. 

It  is  further  ordered  that pay  the  costs  herein  taxed  at  | , 

within  days.  ,  Probate  Judge. 

R.  S.,  §§  5929;  ante,  §  135. 

'  If  the  court  refuses  to  admit  the  will  to  probate,  insert  the  word  "not" 
and  erase  words  according  to  the  facts,  as  at  -  insert  "not"  or  at  '  erase 
"not"  and  insert  "was;"  at  *  erase  the  remainder  of  the  sentence  and  In- 
sert "the  court  therefore  refuses  to  admit  said  will  to  probate." 

§  808.    Journal  entry — Orders  on  hearing,  admission  to  probate 

and  record. 

(Testimony  as  to  Signatures.) 

Probate  Court,  ,  19—. 

County,  Ohio. 

In  the  matter  of  the  will  of  ,  deceased. 

Be  it  remembered,  that,  heretofore,  to  wit:  on  the day  of 

A.  D.  19 — ,  an  instrument  of  writing,  purporting  to  be  the  last  will  and 

testament  of ,  late  of township,  in  this  county,  deceased,  was 

produced  in  open  court  and  offered  for  probate  and  was  then  filed.  And  it 
now  being  shown  to  the  satisfaction  of  the  court  that  due  notice  of  the 
filing  of  said  will  and  of  the  application  to  admit  the  same  to  probate 
and  record  in  this  court  has  been  given  to  the  widow —  and  next  of  kin 
of  the  testator,  resident  of  the  state  of  Ohio,  pursuant  to  a  former  order 
of  this  court. 

And  it  further  appearing  to  the  court  that  ,  " the  sub- 
scribing witnesses  to  said  will. ' 

Thereupon appeared  in  open  court,  and  w —  duly  sworn  and  ex- 
amined according  to  law  touching  the  genuineness  of  the  signature — 
of  said  attached  to  said  will.     ' ,  which  testimony  was  re- 


513  FORMS.  §  809 

duced  to  writing,  by  said  witnesses  respectively  subscribed,  and  filed 
with  said  will.     Whereupon  the  court  finds  the  aforesaid  instrument  of 

writing  is  the  last  will  and  testament  of  said  ,  deceased;   that  the 

same  was  duly  executed  and  attested;  and  that  the  said  testat — ,  at  the 
time  of  making,  signing  and  sealing  the  same,  was  of  full  age,  of  sound 
mind  and  memory,  and  not  under  any  restraint. 

It  is,  therefore,  by  the  court  ordered  that  the  said  will  be  admitted  to 
probate,  and  that  the  same,  together  with  the  testimony  of  the  witnesses 
above  named,  be  entered  of  record  in  this  court. 

It  is  further  ordered  that pay  the  costs  herein  taxed  at  $ , 

within days.  ,  Probate  Judge. 

'  Here  insert,  if  so,  "one  of." 

^'Here  say,  according  to  the  facts,  "is  (or  are)  dead;"  "has  (or  have) 
gone  to  parts  unknown;"  "who  was  (or  were)  competent  at  the  time  of 

attesting  its  execution  has  (or  have)  become  incompetent;"  " and 

for  that  reason  his  (her  or  their)  testimony  can  not  be  obtained  within  a 
reasonable  time"   (first  giving  the  reason). 

'■"  If  other  witnesses  are  examined,  give  their  names,  and  add  "were 
duly  sworn  and  testified,"  and  if  one  of  the  subscribing  witnesses  to  the 
will  appear  in  court  and  testify,  then  add,  "thereupon,  on  this  day  came 

,  the  other  subscribing  witness  to  said  will,  who,  having  been  duly 

sworn,  testified  as  to  the  execution  and  attestation  of  said  will." 

§  809.  Journal  entry — Orders  on  hearing,  admission  to  probate 
and  record — Commission  returned. 

Probate  Court,  '—,  19 — . 

County,  Ohio. 

In  the  matter  of  the  will  of ,  deceased. 

Be  it  remembered,  that,  heretofore,  to  wit:  on  the day  of , 

A.  D.  19 — ,  an  instrument  of  writing,  purporting  to  be  the  last  will  and  tes- 
tament of  ,  late  of  township,  in  this  county,  deceased,  was 

produced  in  open  court  and  offered  for  probate  and  was  then  filed.  And 
it  now  being  shown  to  the  satisfaction  of  the  court  that  due  notice  of  the 
filing  of  said  will  and  of  the  application  to  admit  the  same  to  probate 
and  record  in  this  court,  has  been  given  to  the  next  of  kin  of  the  testator, 
resident  of  the  state  of  Ohio,  pursuant  to  a  former  order  of  this  court. 

,  the  commissioner  heretofore  appointed  to  take  the  deposition  of 

,  ^ the  subscribing  witnesses  to  said  will,  duly  returned  the 

commission  issued  to  him,  with  said  will  annexed,  and  also  the  deposition 
so  taken,  duly  certified; ,  said  subscribing  witnesses  to  said  will, 

^  If  the  deposition  of  but  one  of  the  witnesses  is  taken,  here  insert  the 
words,  "one  of,"  and 

^  If  the  other  witness  or  witnesses  appear  in  court  and  testify,  then 
insert  here,  "Thereupon  on  this  day  came ,  the  other  of." 

OHIO  PROBATE  LAW — 33 
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having  been  duly  sworn,  testified  as  to  the  execution  and  attestation  of 
said  will;  which  testimony  was  reduced  to  writing,  by  said  witnesses 
respectively  subscribed,  and  filed  with  said  will.  Whereupon  the  court 
finds  the  aforesaid  instrument  of  writing  is  the  last  will  and  testament 

of  said  ,  deceased;  that  the  same  was  duly  executed  and  attested; 

and  that  the  said  testat — ,  at  the  time  of  making,  signing  and  sealing  the 
same,  was  of  full  age,  of  sound  mind  and  memory,  and  not  under  any  re- 
straint. It  is  therefore,  by  the  court  ordered,  that  the  said  will  be  ad- 
mitted to  probate,  and  that  the  same,  together  with  the  testimony  of  the 
witnesses  above  named,  be  entered  of  record  in  this  court. 

It  is  further  ordered  that pay  the  costs  herein  taxed  at  ? 

within days.  ,  Probate  Judge. 

§  810.    Testimony  of  witnesses  to  codicil. 
Probate  Court,  No.  . 


County,  Ohio.  Testimony  of  Witnesses  to  Codicil. 

In  the  matter  of  the  will  of ,  deceased. 

The  State  of  Ohio,  County,  ss. 

Personally  appeared  in  open  court  ,  who,  being  first  duly  swora 

to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  in  relation 

to  the  execution  of  the  last  will  and  testament  of ,  deceased,  depose 

and  say:  That  they  were  present  at  the  execution  of  the  instrument  of 
writing  now  before  them  bearing  date  the day  of ,  19 — ,  pur- 
porting to  be  the  codicil  to  the  last  will  and  testament  of  , 

deceased,  that  they  respectively  subscribed  their  names  thereto  as  wit- 
nesses at  the  request  of  said  testat —  and  in  h —  presence;  that  they  saw 
said  testat —  sign  said  instrument  at  the  end  thereof,  and  heard  h—  ac- 
knowledge the  same  to  be  h codicil  to  h —  will,  and  that  said 

at  the  time  of  executing  the  same  was  of  full  age,  and  of  sound 

mind  and  memory,  and  not  under  any  restraint. 


Sworn  to  before  me  and  signed  in  my  presence  by  said  witnesses  in 

open  court,  this day  of ,  19—.  ,  Probate  Judge. 

R.  S.,  §§  5913,  5916,  5926,  5929. 

§  811.    Proof  of  signature  of  witness  to  will. 
Probate  Court,  No.  . 


County.  Ohio.  Testimony. 

In  the  matter  of  the  will  of ,  deceased. 

The  State  of  Ohio, County,  ss: 

Personally  appeared  in  open  court ,  who,  being  first  duly  sworn 

to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  in  the 

matter  of  the  will  of .  deceased,  depose  and  say;  that ,  whose 

name  appears  as  one  of  the  subscribing  witnesses  to  the  last  will  and 

testament  of  ,  deceased,  hereunto  annexed,  has,  since  the  date  of 

said  will,  ,  1 ,  deceased  that  we  are  each  of  us  well  ac- 
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(luainted  with  the  handwriting  and  signature  of  said  deceased  witness, 

and  that  the  signature  of  said  purporting  to  be  his,  as  one  of  the 

subscribing  witnesses  to  said  will,  is  the  true  and  genuine  signature  of 
the  said  deceased  witness  . 


Sworn  to  before  me  and  signed  in  my  presence,  in  open  court,  this 
day  of ,  19—.  ,  Probate  Judge. 


§  812.    Entry  and  certificate  on  contest  of  will. 

Probate  Court,  ^  19 — . 

County,  Ohio.  Journal  Entry. 

Order  to  Transmit  Will,  etc.,  to  Court  of  Common  Pleas. 

In  the  matter  of  the  will  of ,  deceased. 

This  day  the  court  received  from  the  clerk  of  the  court  of  common 
pleas  of  this  county  a  certificate  that  a  petition  has  been  filed  in  said 
court  of  common  pleas  to  contest  the  validity  of  the  will  of  ,  de- 
ceased, admitted  to  record  and  recorded  in  this  court;  it  is  therefore 
ordered  that  the  will,  testimony  and  all  papers  relating  thereto,  with  a 
copy  of  the  order  of  probate,  attached  together,  and  certified  under  the 
seal  of  the  court,  be  forthwith  transmitted  to  said  court  of  common 
pleas.                                                                                                       


,  Probate  Judge 

R.  S.,  §  5936. 

§  813.    Certificate  to  conrt  of  common  pleas  on  contest  of  will. 

Probate  Court,  ,  19 — . 

County,  Ohio. 

To  the  court  of  common  pleas  of  said  county: 

I, ,  judge  and  ex-officio  clerk  of  the  probate  court  of  said  county, 

do  hereby  certify  that  the  papers  hereto  attached  numbered  from  1  to 

,  are  the  will,  testimony  and  all  papers  relating  to  the  will  of , 

deceased,  with  a  certified  copy  of  the  order  of  probate  thereof. 

In  testimony  whereof,   I  hereunto   subscribe  my  name  officially,  and 
affix  the  seal  of  said  court,  at ,  Ohio,  this day  of ,  19 — . 


Judge  and  Ex-Offlcio  Clerk  of  the  Probate  Court. 
R.  S.,  §  5936. 


CHAPTER  XXVIII. 

AUTHENTICATED    COPY    OF    FOREIGX    WILL FORMS. 

Section  Section 

815.  Application  to  admit  to  record  816.  Entry  admitting  authenticated 

authenticated  copy  of  foreign  copy  to  record. 

will. 

§  815.    Application  to  admit  to  record  authenticated  copy  of  for- 
eign will. 

Probate  Court, 

County,  Ohio.  Application. 

In  the  matter  of  the  will  of ,  deceased. 

To  the  probate  court  of  said   county: 

Your    petitioner    respectfully    represents    that   .    late    of   

county,  ,  died  testate  on  or  about  the  day  of  19 — : 

that   h —  will   was   duly' proved   and    allowed    in  county. 

= and  that  said  died  leaving  h —  widow — ,  who  resides  at 


The  following  named  persons  are  interested  in  said  will  as  next  of  kin 
of  said  decedent,  or  otherwise,  to  wit: 


Names. 


Degree  of  Kinship. 
Legatee  or  Creditor. 


P.  O.  Address. 


Your  petitioner  herewith  produces  an  authenticated  copy  of  said  will 
and  of  the  order  of  probate  thereof,  and  further  represents  that' • 

'  If  the  copy  is  from  any  state  or  territory  other  than  Ohio,  here  insert 
the  word  "executed." 

'  If  the  copy  is  from  any  state,  territory  or  country  other  than  Ohio,  in- 
sert "according  to  the  laws  of  said  ,"  state,  territory  or  country. 

'  If  the  copy  is  from  any  other  county  of  this  state,  here  say:  "said  will 
relates  to  property  in  the  state  of  Ohio,  which  property  (or,  a  part  of 
which  property)   is  situated  in  this  county." 

If  from  any  foreign  country  say:  "he  is  the  executor  of  said  will  (or 
interested  in  said  will),  and  that  there  is  in  this  county  estate  upon  which 
said  will  may  operate." 

See  ante.  |§  144-149.  • 

(516) 
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Your  petitioner  prays  that  said  authenticated   copy  of  said   will  and 
order  of  probate  may  be  admitted  to  record  herein.  . 

The  State  of  Ohio, County,  ss: 

,  petitioner,   being  duly  sworn,   says  that  the  facts  stated  and 

allegations  contained  in  the  foregoing  application  are  true  as  — he  verily 
believes.  . 

Sworn  to  before  me  and   signed  in  my  presence,  this  day  of 

-.  19 — •  ,  Probate  Judge. 


R.  S.,  §§  5932,  5937,  5938,  5939. 

g  816.    Entry  admitting  authenticated  copy  to  record. 
Probate  Court.  ^  19 — . 

Order. 

In  the  matter  of  the  will  of ,  deceased. 

This  day appeared  in  open  court  and  produced  an  authenticated 

copy  of  the  will  of ,  late  of county,  deceased,  and  of 

the  order  of  probate  thereof;  and  made  application  for  the  admission  of 
the  same  to  record  herein;   and  it  appearing  to  the  court  that  said  will 

was  ^ proved    and    allowed    in  county,  of    , 

■     It   is  therefore   ordered   that   said   authenticated   copy   of   said 

will  and  order  of  probate  be  and  the  same  hereby  is  allowed  and  ad- 
mitted to  record,  and  that  the  same  be  recorded  in  the  records  of  wills 

of  this  office;    and  it  is  further  ordered  that  said pay  the  costs 

herein  taxed  at  $ .  ,  Probate  Judge. 

'  If  the  copy  is  from  any  state  or  territory  other  than  Ohio,  here  insert 
the  word  "executed." 

=  If  the  copy  is  from  any  other  county  of  this  state,  here  insert,  "and 
that  real  estate  devised  by  said  will  is  situated  in  this  county." 

If  the  copy  is  from  any  state  or  territory  other  than  Ohio  here  insert 
"according  to  the  laws  of  said  state"  (or  territory),  "and  relates  to  prop- 
erty in  the  state  of  Ohio,  which  property  (or,  a  part  of  which  property) 
is  situated  in  this  county." 

If  the  copy  is  from  some  foreign  country,  the  time  of  hearing  the  mo- 
tion must  be  continued  two  months,  and  three  weeks'  notice  given  by 
advertisement.  The  above  order  in  such  cases  will  accordingly  be  divided 
into  two  entries.     See  R.  S.,  §§  5938,  5939,  5940. 


CHAPTER  XXIX. 


NUNCUPATIVE    WILLS — FORMS. 


Section 

817.  Application  for  probate  of  vei*- 

bal  will. 

818.  Waiver  of  notice. 

819.  Entry  of  filing  verbal  will,  no- 

tice and  hearing. 


Section 

820.  Entry  on  hearing,  admission  to 

probate  and  record. 

821.  Form  of  nuncupative  will. 


§  817.    Application  for  probate  of  verbal  will. 
Probate  Court, 

County,  Ohio.  Application  to  Admit  to  Probate. 

In  the  matter  of  the  verbal  will  of  ,  deceased. 

To  the  probate  court  of  said  county: 

Your  petitioner  respectfully  represents  that  ,  late  a  resident  of 

the  township  of  ,  in  said  county,  died  on  or  about  the  day 

of  ,  19 — ,  leaving  a  nuncupative  or  verbal  will,  made  in  h —  last 

sickness,  and  which  was  reduced  to  writing,  and  subscribed  by  two  com- 
petent disinterested  witnesses,  within  ten  days  after  the  speaking  of  the 
testamentary  words,  to  wit:  on  the day  of  ,  19 — . 

That  the  said  died  leaving  h —  widow — ,  who  resides  at 


and  the  following  named 

persons  h —  only  next  of  kin,  to  wit: 

Name. 

Age  of 
Minors. 

Degree  of  Kinship. 

P.  0.  Address. 

Your  petitioner  herewith  produces  and  offers  said  verbal  will,  so  re- 
duced to  writing,  for  probate,  and  prays  that  a  time  may  be  fixed  for  the 
proving  of  the  same,  and  that  said  above  named  persons  resident  in  this 
state  may  be  notified  according  to  the  law,  of  the  pendency  of  said  pro- 
ceedings.   ,  Petitioner. 

The  State  of  Ohio,  County,  ss. 


The  above  named 


-,  being  first  duly  sworn,  says  that  the  facts 


stated  and  allegations  in  the  foregoing  application  contained,  are  true 
as  — he  verily  believes.  . 

Sworn  to  before  me  and  signed   in  my  presence  this  day  of 

,  19 — .  ,  Probate  Judge. 

R.  S.,  §§  5917,  5921,  5991,  5992. 


(518) 
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§  818.    Waiver  of  notice. 

We,  the  undersigned  widow —  and  next  of  liin  of  the  within  named 
testat —  resident  in  the  state  of  Ohio,  hereby  waive  further  notice,  and 
consent  to  the  probate  of  said  verbal  will. 

Dated  this day  of ,  19 — . 


§  819.    Entry  of  filing  verbal  will,  notice  and  hearing. 

Probate  Court,  ,  19—. 

County,  Ohio. 

In  the  matter  of  the  verbal  will  of ,  deceased. 

This  day  an  instrument  of  writing,  purporting  to  be  the  nuncupative  or 

verbal  will  of  ,  late  of  township,  in  this  county,  deceased, 

was  produced  in  open  court  for  probate;  it  is  now  ordered  that  the  said 
verbal  will,  as  reduced  in  writing,  be  filed  in  this  court,  and  that  due 
notice  thereof  and  of  the  application  to  admit  the  same  to  probate  and 
record  be  given  to  the  widow —  and  next  of  kin  of  the  testat — ,  resident 

of  the  state  of  Ohio  days  prior  thereto,  that  said  application  will 

be  for  hearing  before  this  court,  on  the  day  of  ,  19 — ,  at 

—  o'clock  —  M.  ,  Probate  Judge. 

§  820.    Entry  on  hearing,  admission  to  probate  and  record. 

Probate  Court,  •  ^^     . 

County,  Ohio. 

In  the  matter  of  the  verbal  will  of ,  deceased. 

Be  it  remembered,  that,  heretofore,  to  wit:  on  the day  of , 

A.  D.  19—,  an  instrument  of  writing,  purporting  to  be  the  nuncupative 

or  verbal  will  of ,  late  of township,  in  this  county,  deceased, 

was  produced  in  open  court  and  offered  for  probate  and  was  then  filed. 
And  it  now  being  shown  to  the  satisfaction  of  the  court  that  due  notice 
of  the  filing  thereof  and  of  the  application  to  admit  the  same  to  probate 
and  record  in  this  court,  has  been  given  to  the  widow —  and  next  of  kin 
of  the  testat—,  resident  of  the  state  of  Ohio,  pursuant  to  a  former  order 
of  this  court. 

Thereupon  on  this  day  came  ,  who,  being  duly  sworn,  testified 

concerning  said  verbal  will;  which  testimony  was  reduced  to  writing  by 
said  witnesses  respectively  subscribed,  and  filed  with  said  will.  Where- 
upon the  court  finds  from  said  testimony  that  said  verbal  will  was  made 

in  the  last  sickness  of  said  ,  deceased;  that  the  same  was  reduced 

to  writing  and  subscribed  by  two  competent  disinterested  witnesses  within 
ten  days  after  the  speaking  of  the  testamentary  words;  that  said  testat— 
was  of  sound  mind  and  memory,  and  not  under  any  restraint;  and  that 

—he  called  upon ,  present  at  the  time  the  testamentary  words  were 

spoken,  to  bear  testimony  to  said  disposition  as  h—  will.  The  court 
further  finds  that  said  verbal  will,  so  reduced  to  writing  and  filed,  is  the 
verbal  will  of  said ,  deceased. 
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It  is  therefore,  by  the  court  ordered,  that  the  said  verbal  will  be  ad- 
mitted to  probate,  and  that  the  same,  together  with  the  testimony  of  the 
witnesses  above  named,  be  entered  of  record  in  this  court. 

It  is  further  ordered  that pay  the  costs  herein  taxed  at  $ -, 

within  days.  ,  Probate  Judge. 

§  821.    Form  of  nuncupative  will. 

Of  A.  B.,  deceased. 

Reduced  to  writing  ,  19 — ,  by  

(Copy  of  will.) 

The  foregoing  verbal  will,  reduced  to  writing,  is  subscribed  by  us, 
disinterested  witnesses,  this  day  of  ,  19 — . 


The  foregoing  verbal  will  made  by ,  on  the day  of 


19 — ,   in  h —  last  sickness,   was  reduced  to  writing,   and   subscribed   by 

and  ,  two  competent  disinterested  witnesses,  on  the  

day  of ,  19 — ,  being  within  ten  days  after  the  speaking  of  the  testa- 
mentary words. 

Said  testat —  was  of  sound  mind  and  memory  and  not  under  any  re- 
straint, and  — he  called  upon ,  present  at  the  time  the  testamentary 

words  were  spoken,  to  bear  testimony  to  said   disposition  as  h —  will. 

R.  S.,  §  5991. 

A  nuncupative  (or  verbal)  will  will  not  be  admitted  to  record  unless 
the  same  is  offered  for  probate  within  six  months  after  the  death  of  the 
testator. 

R.  S.,  §  5992. 


CHAPTER  XXX. 

ELECTION    OF    WIDOW — FORMS. 

Section  Section 

822.  Entry  ordering  citation  to  elect.  831.  Entry  on  return  of  commission 

823.  Citation  to  malte  election.  to  take  election  of  widow — . 

824.  Election  of  widow^.  832.  Application    as    to    election    of 

825.  Entry  of  election  of  widow — .  widow —  of  unsound  mind. 

826.  Application  for  commission  to  833.  Entry   of   election   of   widow — 

take  election  of  widow — .  of  unsound  mind. 

827.  Entry  ordering  commission  to     834.  Commission  to  take  election  of 

take  election  of  widow — .  widow —  of  unsound  mind. 

828.  Commission  to  take  election  of     835.  Report  of  commissioner. 

widow — .  836.  Entry  of  election  of  widow  of 

829.  Commissioner's  report.  unsound    mind   made    on    re- 

830.  Form  of  election  taken  by  com-  turn  of  commission. 

missioner. 

§  822.    Entry  ordering  citation  to  elect. 

Probate  Court,  .  19 — . 

County,  Ohio.  Order  for  Citation  to  Elect. 

In  the  matter  of  the  will  of ,  deceased. 

The  last  will  and  testament  of  ,  deceased,  having  been  duly  ad- 
mitted to  probate  and  record  herein,  and  it  appearing  to  the  court  that 

said  testat —  died  leaving  ,  h —  widow — ,  and  that  provision  was 

made  for  said  widow —  in  said  will,  it  is  ordered  that  a  citation  forthwith 
issue  to  such  widow —  to  appear  within  one  year  from  the  date  of  service 
thereof,  and  elect  whether  to  take  such  provision  or  to  be  endowed  of  the 
lands  of  the  deceased  consort  and  take  the  distributive  share  of  the  per- 
sonal estate;  and  this  matter  is  continued.  ,  Probate  Judge. 

R.  S.,  §  5963. 

§  823.    Citation  to  make  election. 
The  State  of  Ohio,  Probate  Court. 
County,  ss: 

To  ,  widow —  of  ,  deceased. 

You  are  hereby  notified   that  the   last  will   and   testament  of  , 

deceased,  was  on  the  day  of  ,  A.  D.  19 — ,  duly  admitted  to 

probate  by  the  probate  court  of  said  county. 

You  are  hereby  cited  to  appear  in  person  before   said   probate  court 

(521) 
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within  one  year  from  the  date  of  the  service  of  this  citation,  and  make 
your  election,  whether  you  will  take  the  provision  made  for  you  in  said 
will,  or  be  endowed  of  the  lands  of  your  deceased  consort,  and  take  your 
distributive  share  of  h —  personal  estate,  pursuant  to  the  sUitute  in  such 
cases  provided. 

In  testimony  whereof,  etc. 

Return. 
The  State  of  Ohio, 

County,  ss: 

I, ,  do  make  solemn  oath  and  say  that  on  the day  of , 

A.  D.  19—,  I  served  the  within  citation  upon  the  within  named  

by  delivering  to  h —  personally  a  true  copy  thereof. 

Sworn  to  before  me  and   signed  in  my  presence  this  day  of 

,  A.  D.  19—.  • 


I  hereby  acknowledge  service  of  the  within  citation,  this day  of 

.  A.  D.  19—.  ■ 


R.  S.,  §§  5963,  5964. 

§  824.    Election  of  widow — . 

Probate  Court,  ^'o-  • 

County,  Ohio.  Election  of  Widow—. 

In  the  matter  of  the  will  of  ,  deceased. 

I,  ,  widow—  of  ,  late  of  township,  county, 

Ohio,  deceased,  hereby  elect to  take  the  provision  made  for  me  in 

the  last  will  and  testament  of  said  ,  deceased,  in  lieu  of  being  en- 
dowed of  the  lands  of  my  deceased  consort,  and  taking  the  distributive 
share  of  h —  personal  estate.  • 

Widow  of  ,  deceased. 

Signed  in  open  court  this day  of ,  A.  D..  19 — . 

,  Probate  Judge. 


R.  S.,  §§  5963,  5964. 

§  825.    Entry  of  election  of  widow — . 

Probate  Court,  >  ^^~~- 
County,  Ohio.                          Orders  on  Election  of  Widow—. 


In  the  matter  of  the  will  of 


This  day  ,  widow—  of  said  ,  deceased,  appeared  in  open 

court,  in  person,  and  made  application  to  take  under  the  will  of  said 
decedent.  And  the  court  having  explained  to  h—  the  provisions  of  said 
will,  the  rights  under  it,  and  by  law  in  the  event  of  a  refusal  to  take 

under  the  will,  said  ,  widow — ,  thereupon  elected  to  take  under 

said  will. 

It  is  ordered  that  this  proceeding  be  recorded  and  that  pay  the 

costs  herein  taxed  at  $ ,  within  ten  days. 

,  Probate  Judge. 

R.  S.,   §   59G4. 
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§  826.    Application  for  commission  to  take  election  of  widow — . 
Probate  Court,  No.  — -. 

County,  Ohio.  Election  of  Widow—. 

Application  for  Commission. 

In  the  matter  of  the  will  of  ,  deceased. 

To  the  probate  court  of  said  county: 

The  undersigned  respectfully  represents  that ,  late  of  said  county, 

deceased,  died  testate  on  or  about  the  day  of  ,  19 — ,  leaving 

,  h —  widow — ,  for  whom  provision  was  made  in  the  will  of  h — 

said  deceased  consort.     That  said  will  was  duly  admitted  to  probate  and 
record  by  said  court  on  the day  of ,  19 — . 

That  said   widow —  is  "unable  to   appear  in   court  by   reason    of    ill 

health,"  "not  a  resident  of  this  county,"  and  that  — he  resides  in  , 

• county,  . 

The  undersigned  therefore  makes  application  in  behalf  of  said 
widow — ;  that  said  probate  court  issue  a  commission,  with  a  copy  of  said 
will  annexed,  directed  to  some  suitable  person,  to  take  the  election  of 
said  widow — ,  to  accept  the  provisions  of  said  will  in  lieu  of  the  pro- 
visions made  by  law. 

Dated  this day  of ,  19 — . 

Respectfully,  . 

The  State  of  Ohio, 

County,   ss: 

,  being  duly  sworn,  says  that  the  statements  in  the  foregoing 

application  are  true  as  — he  verily  believes.  . 


Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 


R.  S.,  §  6955. 

§  827.    Entry  ordering  commission  to  take  election  of  widow — . 

Probate  Court,  ,  19 — . 

County,  Ohio.  Election  of  Widow — . 

Order   for   Commission. 

In  the  matter  of  the  will  of  ,  deceased. 

This  day  appeared  in  open  court  and  made  application  for  a 

commission  to  issue  to  some  suitable  person  to  take  the  election  of , 

widow —  of  ,  deceased,  to  accept  the  provisions  of  the  will  of  said 

decedent  in  lieu  of  the  provisions  made  by  law.     And   it  appearing  to 
the  court  that  said  widow —  is  "unable  to  appear  in  court  by  reason  of 

ill  health,"  "not  a  resident  of  this  county,"  and  resides  in  ,  

county,  . 

It  is  therefore  ordered  that  such  commission  issue,  with  a  copy  of  said 

will  annexed,  to  ,  to  be  returned  with  all  convenient  speed,  and 

this  cause  is  continued.  ,  Probate  Judge. 

R.  S.,  §  6955. 
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§  828.    Commission  to  take  election  of  widow — . 
Probate  Court,  No.  . 


County,  Ohio.  Election  of  Widow — . 

Commission. 

In  the  matter  of  the  will  of  ,  deceased. 

To  ,  greeting: 

Know  ye,  that  having  confidence  in  your  prudence  and  fidelity,  you 
have  been  appointed  by  the  probate  court  of  said  county,  and  by  these 
presents  you   are  commissioned   with   full   power  and  authority  to  take 

the  election  of  ,  widow —  of  ,  deceased,  under  the  last  will 

and  testament  of  h —  late  consort.     A  copy  of  said  will  is    hereto    at- 
tached, marked  "A." 

You  are,  therefore,  directed  to  proceed  forthwith  to  the  place  of  resi- 
dence of  said  and  then  and  there  read  to  h —  the  will  hereto  an- 
nexed, and  explain  to  h —  h —  rights  under  it,  and  by  law  in  the  event 
of  a  refusal  to  take  under  the  will.  After  which  you  •yill  take  h — 
election  as  to  whether  or  not  — he  will  accept  the  provisions  of  such  will 
in  lieu  of  the  provisions  made  by  law. 

You  will  thereupon  reduce  your  report  of  such  election  to  writing,  and 
return  the  same  (together  with  this  commission  and  the  copy  of  the  will 
hereto  annexed),  closed  up.  under  seal,  into  our  probate  court,  with  all 
convenient  speed. 

In  witness  whereof,  etc. 

R.  S.,  §  5965. 

§  829,    Commissioner's  report. 
Probate  Court,  No. . 


County,  Ohio.  Election  of  Widow — . 

In  the  matter  of  the  will  of  ,  deceased. 

I,  ,  duly  appointed  and  commissioned  by  the  judge  of  the  pro- 
bate court  of  said  county  to  take  the  election  of under  the  will  of 

h —  late  consort,  ,  deceased    (which   commission  and  copy  of  the 

will  are  hereto  annexed),  do  hereby  certify  that,  in  pursuance  of  said 
commission,  I  did,  on  the day  of ,  A.  D.  19 — ,  go  to  the  resi- 
dence of .  widow —  of ,  deceased,  and  then  and  there  read  to 

h —  the  will  hereto  annexed  and  explained  to  h —  the  provisions  of  the 
same,  h —  rights  under  it.  and  by  law  in  the  event  of  a  refusal  to  take 

under  the  will.     Whereupon  — he  made  h —  election  to  accept  the 

provisions  of  such  will  in  lieu  of  the  provisions  made  by  law. 


In  testimony  whereof,  etc. 
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§  830.    Form  of  election  taken  by  commissioner. 
Probate  Court,  No. . 


County,  Ohio.  Election  of  Widow — . 

In  tlie  matter  of  the  will  of  ,  deceased. 

,  commissioner  appointed  by  the  probate  court  of  said  county, 

to  take  my  election  as  widow —  under  the  last  will  and  testament  of 

,  deceased,  having  first  explained  to  me  my  rights  under  the  will, 

and  by  law,  I  hereby  elect  to  take  the  provision  made  for  me  in 

said  will,  in  lieu  of  being  endowed  of  the  lands  of  my  deceased  consort 
and  taking  the  distributive  share  of  h —  personal  estate. 

Dated  this day  of  ,  19 — .  . 

§  831.    Entry  on  return  of  commission  to  take  election  of  widow — . 

Probate  Court,  ,  19 — . 

County,  Ohio.  Election  of  Widow — . 

Orders  on  Return  of  Commission. 

In  the  matter  of  the  will  of  ,  deceased. 

This  day,  ,  the  commissioner  heretofore  appointed  to  take  the 

election  of ,  widow —  of  said ,  deceased,  under  the  will  of  said 

decedent,  appeared  in  open  court  and  returned  the  commission  issued 
with  the  copy  of  said  will  annexed,  and  also  his  report  and  the  election 
of  said  widow —  reduced  to  writing;  from  which  it  appears  that  said 
widow —  elects  to  accept  the  provisions  of  said  will  in  lieu  of  the  pro- 
visions made  by  law.     It  is  ordered  that  this  proceeding  be  recorded,  and 

that pay  the  costs  herein  taxed  at  $ ,  within  ten  days. 

,  Probate  Judge. 

R.  S..  §§  5963,  5964,  5965. 

§  832.    Application  as  to  election  of  widow —  of  unsound  mind. 

Probate  Court,  No. . 

County,  Ohio.  Election  of  Widow — . 

Application. 

In  the  matter  of  the  will  of  ,  deceased. 

To  the  pi'obate  court  of  said  county: 

The  undersigned  respectfully  represents  that ,  late  of  said  county, 

deceased,  died  testate,  on  or  about  the day  of ,  19 — ,  leaving 

,  h —  widow — ,  for  whom  provision  was  made  in  the  will  of  h — 

said  deceased  consort.     That  said  will  was  duly  admitted  to  probate  and 

record  by  said  court  on  the day  of ,  19 — .     That  said  widow — 

is  unable  to  make  an  election  by  reason  of  unsoundness  of  mind. 

The  undersigned  therefore  makes  application  to  the  court  to  appoint 
some  suitable  person  to  ascertain  the  value  of  the  provision  made  by  said 
testat —  for  such  widow —  in  lieu  of  the  provisions  made  by  law,  and  the 
value  of  the  rights  by  law  in  the  estate  of  the  said  deceased  consort  and 
to  make  due  report  thereof  to  said  court. 

Dated  this day  of  ,  19 — . 

Respectfully  submitted,  . 
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The  state  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  the  statements  in  the  foregoing 

application  are  true  as  — he  verily  believes.  . 


Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 


R.  S.,  §  5966. 

:i  833.    Entry  of  election  of  widow —  of  unsound  mind. 
Appointment  Made.     Commission  Issued. 

Probate  Court,  No. . 

County,  Ohio.  Orders  as  to  Election  of  Widow — 

of  Unsound  Mind. 

In  the  matter  of  the  will  of  ,  deceased. 

This  day  appeared  in  open  court  and  made  application  for  the 

appointment  of  some  suitable  person  to  ascertain  the  value  of  the  pro- 
vision made  by  ,  deceased,  in  h —  will  for  h —  widow — ,  , 

in  lieu  of  the  provisions  made  by  law,  and  the  value  of  the  rights  by 
law  in  the  estate  of  the  said  deceased  consort;  and  to  make  report  there- 
of to  the  court.  And  it  appearing  to  the  court  that  said  widow —  is  un- 
able to  make  an  election  by  reason  of  unsoundness  of  mind,  it  is  ordered 

that  ,  a  suitable  person  be  and  he  hereby  is  appointed  to  perform 

the  duties  as  aforesaid,  that  a  commission  issue  to  him  accordingly,  and 
that  he  make  report  thereof  to  the  court  with  all  convenient  speed,  and 
this  cause  is  continued.  ,  Probate  Judge. 

R.  S.,  §  5966. 

§  834.    Commission  to  take  election  of  widow —  of  unsound  mind. 

Probate  Court,  No.  . 

County,  Ohio.  Election  of  Widow —  of  Unsound  Mind. 

Commission. 

In  the  matter  of  the  will  of  ,  deceased. 

To ,  greeting: 

Know  ye.  That  having  confidence  in  your  prudence  and  fidelity,  you 
have  been  appointed  by  the  probate  court  of  said  county,  and  by  these 
presents  you  are  commissioned  with  full  power  and  authority  to  ascertain 

the  value  of  the  provision  made  by  ,  deceased,  in  h —  will,  for  h — 

widow — ,  ,  in  lieu  of  the  provisions  made  by  law  in  the  estate  of 

the  said  deceased  consort.  A  copy  of  said  will  is  hereto  attached  marked 
"A." 

You  are,  therefore,  directed  to  proceed  forthwith  and  make  such  inves- 
tigation; and  thereupon  to  reduce  your  report  thereof  to  writing,  and 
return  the  same  (together  with  this  commission  and  the  copy  of  the  will 
hereto  annexed),  closed  up,  under  seal,  into  our  probate  court,  with  all 
convenient  speed. 

In  witness  whereof,  etc. 

R.  S.,  §  5965. 
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§  835.    Report  of  commissioner. 
Probate  Court,  No.  . 


County,  Ohio.  Election  of  Widow —  Report. 

In  the  matter  of  the  will  of  ,  deceased. 

To  the  said  probate  court: 

The  undersigned,  heretofore  appointed  to  ascertain  the  value  of  the  pro- 
vision made  by ,  deceased,  in  h —  will,  for  h —  widow — ,  ,  in 

lieu  of  the  provisions  made  by  law,  and  the  value  of  the  rights  by  law  in 
the  estate  of  the  said  deceased  consort,  respectfully  reports  that  he  pro- 
ceeded without  delay  to  make  the  investigation,  and  ascertained  the  value 

of  the  provision  made  by  said ,  deceased,  in  h —  will,  for  h —  said 

widow — ,  in  lieu  of  the  provisions  made  by  law,  to  be ,  and 

ascertained  the  value  of  the  rights  by  law  in  the  estate  of  the  said  de- 
ceased consort  to  be  . 

Dated  this day  of ,  19 — . 

Respectfully  submitted. 


§  836.    Entry  of  election  of  widow —  of  unsound  mind,  made  on 
return  of  commission. 

Probate  Court,  No.  . 

County,  Ohio. 

Orders  as  to  Election  of  Widow —  of  Unsound  Mind. 

In  the  matter  of  the  will  of  ,  deceased. 

This  day,  ,  heretofore  appointed  to  ascertain  the  value  of  the 

provision  made  by ,  deceased,  in  h —  will,  for  h —  widow in 

lieu  of  the  provisions  made  by  law,  and  the  value  of  the  rights  by  law  in 
the  estate  of  the  said  deceased  consort;  made  return  of  the  report  of  such 
investigation.  And  the  court  being  satisfied  from  such  report  that  the 
provision  made  by  said  testat —  for  the  said  widow — ,  in  the  will,  is  more 

valuable  and  better  than  the  provision  by  law;    therefore   said  

(insane  or  imbecile)  widow — ,  by  virtue  of  this  proceeding,  elects  to  take 
under  the  will  of  said  deceased  consort. 

It  is  ordered  that  this  proceeding  be  recorded  and  that  the  costs  herein 

taxed  at  $ be  paid  from  the  estate  of  said ,  deceased. 

,  Probate  Judge. 
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§  837.    Application  for  administration  and  for  citation  to  take  or 

renounce;  also,  jounial  entry,  order  for  citation. 

Probate  Court, 

County,  Ohio.  Application. 

In  the  matter  of  the  estate  of ,  deceased. 

To  the  probate  court  of  said  county: 

The  undersigned  respectfully  represents,  that  — he  is  interested  in  the 

(528) 
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estate  of ,  deceased,  as ;  that  said  decedent  died  on  or  about 

the  day  of  ,  19—,  and  was  at  the  time  of  h—  death  an  in- 
habitant or  resident  of county,  in  the  state  of  Ohio;  that  it  is  neces- 
sary that  an  administrator  be  appointed  of  said  estate;  that  said  de- 
cedent died,  leaving  ,  h —  widow,  who  resides  at  ,  and  the 

following  persons  h —  next  of  kin: 

residing   at 

residing    at 

residing    at 

residing    at 

residing    at 

residing   at 

who  do  not  voluntarily  take  or  renounce  the  administration  of  h—  estate. 
Wherefore  the  undersigned  asks  that  they  be  cited  by  the  court  for 
that  purpose,  and  that  an  administrator  of  said  estate  be  appointed. 


The  State  of  Ohio, 

County,  ss: 

The  undersigned,  being  duly  sworn,  says  that  the  facts  stated  in  the 

foregoing  application  are  true  as  he  verily  believes.  . 

Sworn  to  before  me  and   signed  in  my  presence  this  day  of 

'  19    •  ,  Probate  Judge. 


§  838.  Entry  ordering  citation  to  take  or  renounce  administration. 
Probate  Court, 

County,  Ohio.  Application  for  Administration. 

Order  for  Citation. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day  appeared  in  open  court  and  made  application  for  the 

appointment  of  an  administrator  of  the  estate  of ,  deceased,  and  that 

the  widow —  and  next  of  kin  of  said  decedent  resident  within  this  county 
be  cited  to  appear  and  take  or  renounce  the  administration. 

And  it  appearing  to  the  court  that  said  widow —  and  next  of  kin  have 
failed  to  voluntarily  either  take  or  renounce  such  administration,  it  is  or- 
dered that  a  citation  issue  requiring  them  to  appear  before  this  court  on 

or  before  the day  of ,  19 — ,  at  —  o'clock  —  m.  and  make  known 

their  intention  in  the  premises,  or  the  administration  will  then  and  there 
be  committed  to  some  other  suitable  person;  and  this  cause  is  continued. 

,  Probate  Judge. 

R.  S.,  §  6005. 
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§  839.    Citation  to  take  or  renounce  administration. 
Probate  Court,  No. . 


County,  Ohio.  Appointment  of  Administrator. 

Citation. 

In  the  matter  of  the  estate  of  ,  deceased. 

To  ,  widow — ,  and  ,  next  of  kin  of  said  ,   deceased. 

resident  of  said  county: 
You  are  hereby  cited  to  appear  before  the  probate  court  within  and  for 

said  county,  at  the  court-house,  in  ,  on  or  before  the day  of 

,  19 — ,  at  —  o'clock  —  M.,  and  make  known  your  intention  to  take 

or  renounce  the  administration  of  the  estate  of  said  decedent,  or  the  ad- 
ministration will  then  and  there  be  committed  to  some  other  suitable 
person. 

In  testimony  whereof,  etc.  ,  Judge  of  the  Probate  Court. 

R.  S.,  §  6005. 

§  840.    Declination  of  administration  by  execut —  named  in  will. 

Probate  Court,  No.  . 

County,  Ohio.  Declination. 


In  the  matter  of  the  estate  of  ,  deceased. 

To  the  honorable  judge  of  said  court: 

The  undersigned,  named  in  the  will  of  said  ,  late  of  said  county, 

deceased,  as  execut — ,  hereby  respectfully  declines  the  administration  of 
said  estate,  and  the  appointment  as  such  execut — . 

Dated  at  ,  O.,  ,  19—.  . 


R.  S.,  §  6000. 

§  841.    Application  for  letters  of  administration. 
The  State  of  Ohio,  In  Probate  Court. 

County,  ss: 

,  being  duly  sworn,  says  that ,  late  a  resident  of  the  town- 


ship of ,  in  said  county,  died  on  or  about  the day  of 

A.  D.  19 — ,  leaving  ,  h —  widow — ,  whose  P.  O.  address  is 


and  the  following  persons  h —  only  heirs  at  law 

Name. 

Degree  of  Kinship. 

P.  0.  Address. 

That ,  above  named,  are  children  of  said  decedent  under  15  years 

of  age  at  the  time  of  h —  decease.     The  undersigned  asks  to  be  appointed 
administrat —  of  the  estate  of  said  decedent,  and  on  h —  oath  aforesaid 

says  the  amount  of  personal  property  will  be  about I ■ 

And    of    real    estate    about I " 

Total ? • 
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Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  A.  D.  19—.  ,  Probate  Judge. 


The  undersigned of  the  above  named  decedent  hereby  decline — 

the  administration  of  h —  estate,  and  recommend —  the  appointment  of 
as  administrat — .  . 


The  State  of  Ohio,  In  Probate  Court. 

County,  ss: 

The  undersigned,  being  sworn,  says  that  there  is  not  to  h —  knowledge 

any  last  will  and  testament  of  the  alleged  intestate  ,  deceased,  and 

offers  a  bond  as  administrat —  of  the  estate  of  said  decedent  in  the  sum 

of  $ with and as  sureties  thereon.  . 

P.  O.  Address, . 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  A.  D.  19—.  ,  Probate  Judge. 


R.  S.,  §  6005. 

§  842.    Application  for  appointment  of  appraisers. 

To  the  probate  court  of county,  Ohio: 

The  undersigned  makes  application  for  the  appointment  of  appraisers 

of  the  estate  and  effects  of  ,  deceased,  and  suggests  the  names  of 

and as  suitable,  disinterested  persons  for  such  appraisers. 


§  843.    Administrator's  bond. 

Know  all  men  by  these  presents,  that  we,  and  ,  are  held 

and  firmly  bound  unto  the  state  of  Ohio,  in  the  penal  sum  of dol- 
lars, to  the  payment  of  which  we  do  hereby  jointly  and  severally  bind 
ourselves,  our  heirs,  executors  and  administrators,  if  default  be  made 
in  the  condition  following: 

Whereas,  letters  of  administration  upon  the  estate  of  , 

deceased,  were  granted  to  the  said  by  the  probate  court  of 

county,  in  the  state  of  Ohio,  on  the  day  of  ,  A.  D.  19 — . 

Now,  if  the  said  ,  as  administrat —  of  the  estate  of  said  

deceased,  shall: 

First,  make  and  return  into  court,  on  oath,  within  three  months,  a  true 
inventory  of  all  moneys,  goods,  chattels,  rights  and  credits  of  the  de- 
ceased, which  have  or  shall  come  to  — h —  possession  or  knowledge;  and, 
also,  if  required  by  the  court,  an  inventory  of  the  real  estate  of  the  de- 
ceased. 

Second,  shall  administer  according  to  law  all  the  moneys,  goods,  chat- 
tels, rights,  and  credits  of  the  deceased,  and  the  proceeds  of  all  h —  real 
estate  that  may  be  sold  for  the  payment  of  h —  debts,  which  shall  at  any 
time  come  to  the  possession  of  the  administrat — ,  or  to  the  possession  of 
any  other  person,  for  — h — . 

Third,  shall  render,  upon  oath,  a  true  account  of  — h —  administration. 
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within  eighteen  months,  and  at  any  other  times  when  required  by  the 
court  or  the  law,  and  failing  so  to  do  for  thirty  days  after  —he—  shall 
have  been  notified  of  the  expiration  of  the  time  by  the  probate  judge, 
— he —  shall  receive  no  allowance  for  services,  unless  the  court  shall  enter 
upon  its  journal  that  such  delay  was  necessary  and  reasonable. 

Fourth,  shall  pay  any  balance  remaining  in  — h —  hands  upon  the  set- 
tlement of  — h —  accounts,  to  such  persons  as  the  court  or  the  law  shall 
direct;   and, 

Fifth,  shall  deliver  the  letters  of  administration  into  court,  in  cas. 
any  will  of  the  deceased  shall  be  thereafter  duly  proved  and  allowed; 
then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force  and 
virtue  in  law. 

Signed  by  us,  and  dated  at  ,  Ohio,  this  day  of  , 

A.  D.  19—. 


Executed  in  presence  of 


This  bond  approved  in  open  court,  this day  of  ,  19 — . 

,  Probate  Court. 


§  844.    Entries — Appointment  of  administrator. 

Order  for  Bond. 

Probate  Court.  >  ^^~- 

Appointment  Order  for  Bond. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day appeared  in  open  court,  and  made  and  filed  an  applica- 
tion under  oath  as  required  by  law  to  be  appointed  administrat—  of 
the  estate  of  ,  late  of  township,  county,  Ohio,  de- 
ceased, and  an  affidavit  that  there  is  not  to  h—  knowledge  any  last  will 
and  testament  of  the  alleged  intestate,  also  a  statement  in  general  terms 
as  to  what  the  estate  consists  of  and  the  probable  value  thereof;  and  the 

court  being  satisfied  that  an  administrator  should  be  appointed,  -, 

and  that  said  is  a  suitable  person  and  legally  competent;  

it  is   ordered   that  said    be    appointed    as    such    administrat— 

upon  giving  bond  with  sureties  as  required  by  law,  in  the  sum  of  

dollars,  and  this  cause  is  continued.  ,  Probate  Judge. 

Bond   Approved.     Letters   Issued. 

Probate  Court.  >  ^^    • 

Appointment.     Bond  Approved.     Letters  Issued. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day  appeared  in  open  court,  accepted  the  appointment  aa 

administrat of  the  estate  of ,  deceased,  and  gave  and  filed 

herein  h —  bond  in  the  sum  of  dollars,  conditioned  according  to 

law,  with  and  freeholders  as  sureties,  which  bond  is  ap- 
proved by  the  court.     It  is  therefore  ordered  that  letters  of  administra- 
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tion issue  to  said that  this  proceeding  be  recorded,  and  that 

said  administrat —  pay  the  costs  herein,  taxed  at  ? . 

,  Probate  Judge. 

Order   to  Record   Notice. 

Probate  Court.  19 

Appointment.     Order  to  Record  Notice. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day  proof  of  publication  of  notice  of  the  appointment  of 


as  administrat of  the  estate  of ,  deceased,  was  filed  herein; 

it  is  ordered  that  the  same  be  recorded  in  the  records  of  this  office. 

,  Probate  Judge. 

§  845.    Administrator's  letters. 

The  State  of  Ohio, 

County,  ss: 

To  all  who  shall  see  these  presents,  greeting: 

Be  it  known,  that  by  the  court  of  probate,  of  said  county,  administra- 
tion of  all  and  singular  the  goods,  chattels,  rights,  credits  and  estate, 

which  were  of ,  late  of  said  county,  deceased,  has  been  granted  unto 

,  whose  duty  it  shall  be  to  have  all  and  singular,  the  said  goods, 

chattels,  rights  and  credits  appraised  by ,  and  to  return  upon  oath, 

within  three  months,  a  true  inventory  thereof,  also  of  the  moneys  be- 
longing to  the  said  decedent  at  the  time  of  h —  death;  to  administer  ac- 
cording to  law,  all  the  said  moneys,  goods,  chattels,  rights  and  credits, 
and  also  the  proceeds  of  the  real  estate  of  said  decedent,  which  may  be 
sold  for  the  payment  of  h —  debts,  which  shall  at  any  time  come  into  the 
possession  of  said  administrat — ,  or  of  any  person  for  — h — ;  to  render, 
upon  oath,  a  true  account  of  — h —  administration,  within  eighteen 
months,  and  at  any  other  times  when  required  by  the  probate  court  or 
the  law,  and  failing  so  to  do  for  thirty  days  after  — he —  shall  have  been 
notified  of  the  expiration  of  the  time  by  the  probate  judge,  — he —  shall 
receive  no  allowance  for  services,  unless  the  court  shall  enter  upon  its 
journal  that  such  delay  was  necessary  and  reasonable,  and  to  pay  any 
balance  remaining  in  — h —  hands  upon  settlement  of  — h —  accounts,  to 
such  persons  as  the  court  or  the  law  shall  direct. 

Witness, ,  Judge  of  said  court,  at ,  Ohio,  this day  of 

,  A.  D.  19—.  ,  Probate  Judge. 

By  ,   Deputy. 

The  State  of  Ohio, 

County,  ss: 

I, ,  judge  of  the  probate  court  within  and  for  said  county,  certify 

that  the  above  is  a  true  copy  of  the  original  letters  of  administration 
granted  in  the  premises  by  said  court,  and  remaining  on  file  in  my  office. 

"Witness  my  hand  and  the  seal  of  said  court,  at ,  this day 

of ,  A.  D.  19—.  , 

Judge  and  Ex-Officio  Clerk  of  the  Probate  Court. 

R.  S.,  §  6005. 


S  S46 


OHIO    PROBATE    LAW    AND    PRACTICE. 


534 


§  846.    Application  for  letters  of  administration  de  bonis  non. 
The  State  of  Ohio,  In  Probate  Court. 
County,  ss: 

,  being  duly  sworn,  says  that ,  late  a  resident  of  the  town- 
ship of ,  in  said  county,  died  on  or  about  the day  of , 

A.  D.  19 — ,  leaving  ,  h —  widow — ,  whose  P.  O.  address  is , 

and  the  following  persons  h —  only  next  of  kin: 


That  ,   above  named,   are  children   of   said   decedent,   under  15 

years  of  age  at  the  time  of  h —  decease.     That ,  the  administrat— 

of  said  decedent on  the day  of  ,  19 — ,  without 

fully  administering  said  estate. 

The  undersigned  asks  to  be  appointed  administrat —  de  boiiis  non  o: 
the  estate  of  said  decedent  and  on  h —  oath  aforesaid  says,  the  amount 

of  personal  property  will  be  about ? 

And    of    real    estate    about ? 

Total I 

He  offers  a  bond  as  such  administrat —  de  bonis  non,  in  the  sum  of 
I ,  with ,  and as  sureties  thereon.  . 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  A.  D.,  19 — .  ,  Probate  Judge. 

The  State  of  Ohio, 

County,  ss: 

The  undersigned  being  sworn,  says  that  there  is  not  to  h —  knowledgt 
any  last  will  and  testament  of  the  alleged  intestate,  ,  deceased. 


Sworn  to  before  me,  and  signed  in  my  presence,  this 


day  of 


A.  D.  19—. 


Probate  Judge. 


R.  S.,  §§  6005,  6015-6018. 


§  847.    Administrator's  bond,  de  bonis  non. 
Know  all  men  by  these  presents,  that  we,  


-,  and 


-,  are  held 
—  dollars 


and  firmly  bound  unto  the  state  of  Ohio,  in  the  penal  sum  of  — 
to  the  payment  of  which  we  do  hereby  jointly  and  severally  bind  our 
selves,  our  heirs,  executors  and  administrators,  if  default  be  made  in  th^ 
condition  following: 

Whereas,   letters  of  administration   dc   bonis  non  upon  the  estate  ol 

,  deceased,  were  granted  to  the  said  by  the  probate  court  of 

county,  in  the  state  of  Ohio,  on  the  day  of  ,  A.  I' 

19 — .     Now,  if  the  said  ,  as  administrat —  de  bonis  non  of  the  es 

late  of  said  ,  deceased,  shall: 
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First,  make  and  return  into  court,  on  oath,  within  three  months,  a  true 
inventory  of  all  moneys,  goods,  chattels,  rights  and  credits  of  the  de- 
ceased, which  have  or  shall  come  to  — h —  possession  or  knowledge;  and 
also,  if  required  by  the  court,  an  inventory  of  the  I'eal  estate  of  the  de- 
ceased. 

Second,  shall  administer  according  to  law  all  the  moneys,  goods,  chat- 
tels, rights  and  credits  of  the  deceased,  and  the  proceeds  of  all  h —  real 
estate  that  may  be  sold  for  the  payment  of  h —  debts,  which  shall  at  any 
time  come  to  the  possession  of  the  administrat — ,  or  to  the  possession  of 
any  other  person  for  — h — . 

Third,  shall  render,  upon  oath,  a  true  account  of  — h —  administration, 
within  eighteen  months,  and  at  any  other  times  when  required  by  the 
court  or  the  law,  and  failing  so  to  do  for  thirty  days  after  — he —  shall 
have  been  notified  of  the  expiration  of  the  time  by  the  probate  judge, 
— he —  shall  receive  no  allowance  for  services,  unless  the  court  shall  enter 
upon  its  journal  that  such  delay  was  necessary  and  reasonable. 

Fourth,  shall  pay  any  balance  remaining  in  — h —  hands  upon  the  set- 
tlement of  — h —  accounts,  to  such  persons  as  the  court  or  the  law  shall 
direct;  and. 

Fifth,  shall  deliver  the  letters  of  administration  into  court,  in  case 
any  will  of  the  deceased  shall  be  thereafter  duly  proved  and  allowed; 
then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force  and  vir- 
tue in  law. 

Signed  by  us,  and  dated  at  ,  Ohio,  this  day  of  , 

A.  D.  19—. 

Executed  in  presence  of 


This  bond  approved  in  open  court,  this day  of ,  19 — . 

,   Probate  Judge. 

R.  S.,  §   6006. 

§  848.    Entries  of  appointment  of  administrator  de  bonis  non. 
Order    for    Bond. 

Probate  Court. 19—- 

Appointment.     Order  for  Bond. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day appeared  in  open  court,  and  made  and  filed  an  applica- 
tion under  oath  as  required  by  law  to  be  appointed  administrat —  de  bonis 

non,  of  the  estate  of ,  late  of township, county,  Ohio, 

deceased,  and  an  affidavit  that  there  is  not  to  h—  knowledge  any  last  will 
and  testament  of  the  alleged  intestate,  also  a  statement  in  general  terms 
as  to  what  the  estate  consists  of  and  the  probable  value  thereof;  and  the 
court  being  satisfied  that  an  administrator  should  be  appointed  to  ad- 
minister the  goods  and  estate  of  said  deceased,  not  already  administered. 
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that  said  is  a  suitable  person  and   legally   competent;    and  that 

,  the  former  sole  administrat without  fully  administering 

said  estate;   it  is  ordered  that  said  be  appointed  as  such 

administrat —  de  bonis  non,  upon  giving  bond  with  sureties  as  required  by 

law,  in  the  sum  of dollars,  and  this  cause  is  continued. 

,  Probate  Judge. 

Bond   Approved.  ^ Letters   Issued. 

Probate  Court.  ,  19 — . 

Appointment.     Bond  Approved.     Letters  Issued. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day  appeared  in  open  court,  accepted  the  appointment  as 

administrat —  de  b07iis  non,  of  the  estate  of  ,  deceased,  and  gave 

and  filed  herein  h —  bond  in  the  sum  of  dollars,  conditioned  ac- 
cording to  law,  with  and  ,  freeholders,  as  sureties,  which 

bond  is  approved  by  the  court.     It  is  therefore  ordered  that  letters  of 

administration  de  boriis  non  issue  to  said  ,  that  this  proceeding  be 

recorded,  and  that  said  administrat —  de  bonis  non  pay  the  costs  herein, 
taxed  at  $ .  ,  Probate  Judge. 

§  849.    Letters  of  administration  de  bonis  non. 
The  State  of  Ohio,  Probate  Court. 

County,  ss: 

To  all  who  shall  see  these  presents,  greeting: 

Be  it  known,  that  by  the  probate  court  of  said  county,  administration 
of  all  and  singular  the  goods,  chattels,  rights,  credits  and  estate,  not  al- 
ready administered,  which  were  of  ,  late  of  said  county,  deceased, 

has  been  granted  unto ,  whose  duty  it  shall  be  to: 

First,  make  and  return  into  court,  on  oath,  within  three  months,  a  true 
inventory  of  all  moneys,  goods,  chattels,  rights  and  credits  of  the  de- 
ceased, which  have  or  shall  come  to  — h —  possession  or  knowledge;  and 
also,  if  required  by  the  court,  an  inventory  of  the  real  estate  of  the  de- 
ceased. 

Second,  shall  administer  according  to  law  all  the  moneys,  goods,  chat- 
tels, rights  and  credits  of  the  deceased,  and  the  proceeds  of  all  h —  real  es- 
tate that  may  be  sold  for  the  payment  of  h —  debts,  which  shall  at  any  time 
come  to  the  possession  of  the  administrat — ,  or  to  the  possession  of  any 
other  person  for  — h — . 

Third,  shall  render,  upon  oath,  a  true  account  of  — h —  administra- 
tion, within  eighteen  months,  and  at  any  other  times  when  required  by 
the  court  or  the  law,  and  failing  so  to  do  for  thirty  days  after  — he — 
shall  have  been  notified  of  the  expiration  of  the  time  by  the  probate 
judge,  — he —  shall  receive  no  allowance  for  services,  unless  the  court 
shall  enter  upon  its  journal  that  such  delay  was  necessary  and  r-easonable. 

Fourth,  shall  pay  any  balance  remaining  in  — h —  hands  upon  the  set- 
tlement of  — h —  accounts,  to  such  persons  as  the  court  or  the  law  shall 
direct;    and 
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Fifth,   shall  deliver  the  letters  of  administration  into  court,  in  case 
any  will  of  the  deceased  shall  be  thereafter  duly  proved  and  allowed. 
In  testimony  whereof,  etc. 
R.  S.,  §§  6005-6018. 

§  850.    Application  for  appointment  of  special  administrator. 
The  State  of  Ohio,  Probate  Court. 
County,  ss: 

,  being  duly  sworn,  says  that ,  late  a  resident  of  the  town- 
ship of ,  in  said  county,  died  — testate  on  or  about  the  day 

of ,  19 — ,  leaving ,  h —  widow — ,  whose  P.  O.  address  is , 

and  the  following  persons  h —  only  next  of  kin. 


Name. 


Age  of 
Minors. 


Degree  of  Kinship. 


P.  O.  Address. 


-,  there  will  be  delay  in  granting  letters  -- 


That,  by  reason  of  ^— 
That  a  special  administrator  should  be  appointed  to  collect  and  preserve 
the  effects  of  said  decedent.  The  undersigned  asks  to  be  appointed  as 
such  special  administrat —  of  the  estate  of  said  decedent,  and  on  h —  oath 

aforesaid  says,  the  amount  of  personal  property  will  be  about     .     $ 

And    of    real    estate    about $ 

Total, $ 


day  of 


Sworn  to  before  me  and   signed  in  my  presence  this  

,  19 — .  ,  Probate  Judge 


R.  S.,  §  6007. 

§  851.    Bond  of  special  administrator. 
Know  all  men  by  these  presents,  that  we. 


and 


are  held 
dol- 


and  firmly  bound  unto  the  state  of  Ohio,  in  the  penal  sum  of  — 
lars,  to  the  payment  of  which  sum  we  do  hereby  jointly  and  severally 
bind  ourselves,  our  heirs,  executors,  and  administrators,  if  default  be 
made  in  the  condition  following: 

Whereas,  letters  of  special  administration  upon  the  estate  of  , 

deceased,  were  granted  to  the  said by  the  probate  court  of  

county,  in  the  state  of  Ohio,  on  the  day  of  ,  A.  D.  19 — ,  to 

collect  and  preserve  the  effects  of  said  decedent.     Now,  if  the  said , 

as  special  administrat—  of  the  estate  of  said ,  deceased,  will: 


Make  and  return  into  court,  within  three  months,  a  true  inventory  of 


^  Here  add  as  the  facts  may  be,  "a  suit  concerning  the  proof  of  h- 
will,"  or  other  cause. 

^  "Testamentary"  or  "of  administration." 
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all  the  moneys,  goods,  chattels,  rights  and  credits  of  the  deceased,  which 
have  or  shall  come  to  — h —  possession  or  knowledge,  and  that  — he  will 
truly  account,  on  oath,  for  all  the  moneys,  goods,  chattels,  debts  and 
effects  of  the  deceased,  that  shall  be  received  by  h —  as  such  special  ad- 
ministrat —  whenever  required  by  the  court,  and  will  deliver  the  same 
to  the  person  who  shall  be  appointed  executor  or  administrator  of  the  de- 
ceased, or  to  such  other  person  as  shall  be  lawfully  authorized  to  receive 
the  same;  then  this  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue  in  law. 

Signed  by  us,  and  dated  at  ,  Ohio,  this  day  of  , 

A.  D.  19—. 

Executed  in  presence  of  


This  bond  approved  in  open  court,  this day  of ,  19 — . 

,  Judge  of  the  Probate  Court. 

R.  S.,  §  6008. 

.^  852.    Entry  of  appointment  of  special  administrator. 

Order  for   Bond. 

Probate  Court.  ,  19 — . 

Appointment.     Order  for  Bond. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day appeared  in  open  court  and  made  and  filed  an  applica- 
tion under  oath  as  required  by  law  to  be  appointed  special  administrat — 
of  the  estate  of  ,  late  of  township,  county,  Ohio,  de- 
ceased; also  a  statement  in  general  terms  as  to  what  the  estate  consists 
of  and  the  probable  value  thereof;  and  the  court  being  satisfied  that  a 
special  administration  should  be  appointed  to  collect  and  preserve  the 
effects  of  said  decedent,  for  the  cause  set  forth,  in  said  application;  that 
said  is  a  suitable  person  and  legally  competent;  it  is  or- 
dered that  said  be  appointed  as  such  special  administrat — ,  upon 

giving  bond  with  sureties  as  required  by  law,  in  the  sum  of  dol- 
lars, and  this  cause  is  continued.                               ,  Probate  Judge. 

Bond  Approved.     Letters  Issued. 

Probate  Court.  ,  19 — . 

Appointment.     Bond  Approved.     Letters  Issued. 

In  the  matter  of  the  estate  of .  deceased. 

This  day  appeared  in  open  court,  accepted  the  appointment  as 

special  administrat —  of  the  estate  of ,  deceased,  and  gave  and  filed 

herein  h —  bond  in  the  sum  of  dollars,  conditioned  according  to 

law,  with  and  ' — ,  freeholders,  as  sureties,  which  bond  is  ap- 

I)rov((l  by  the  court.     It  is  therefore  ordered  tliat  letters  of  special  admin- 
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istration  issue  to  said  ,  that  this  proceeding  be  recorded,  and  that 

said  special  administrat —  pay  the  costs  herein,  taxed  at  $ . 

,  Probate  Judge. 

Order  to  Record  Notice. 

Probate  Court.  .  19—- 

Appointment.     Order  to  Record  Notice. 

In  the  matter  of  the  estate  of ,  deceased.   . 

This  day  proof  of  publication  of  notice  of  the  appointment  of as 

special  administrat —  of  the  estate  of  ,  deceased,  was  filed  herein; 

it  is  ordered  that  the  same  be  recorded  in  the  records  of  this  office. 

,  Probate  Judge. 

The  State  of  Ohio, 

County,  ss: 

I,  ,  judge  and  ex-officio  clerk  of  the  probate  court,  within  and 

for  said  county,  and  in  whose  custody  the  files,  journals  and  records  of 
said  court  are  required  by  the  laws  of  the  state  of  Ohio  to  be  kept,  do 
hereby  certify  that  the  foregoing  entries  are  taken  and  copied  from  the 
journal  of  the  proceedings  of  said  court;  that  the  same  have  been  com- 
pared by  me  with  the  original  entries  on  said  journal  and  that  they  are 
true  and  correct  copies  thereof. 

In  testimony  whereof,   I   hereunto   subscribe  my  name  oflBcially,  and 

affix  the  seal  of  said  court,  at  the  court-house,  in  ,  in  said  county, 

this  day  of  ,  19 — .  . 

Judge  and  Ex-Officio  Clerk  of  said  Probate  Court. 


§  853.    Letters  of  special  administration. 
The  State  of  Ohio,  Probate  Court. 

County,  ss: 

To  all  who  shall  see  these  presents,  greeting: 

Be  it  known,  that  by  the  probate  court  of  said  county,  special  admin- 
istration of  the  estate  of  — ,  late  of  said  county,  deceased,  has  been 

granted  unto  ,  whose  duty  it  shall  be  to: 

Collect  and  preserve  the  effects  of  said  decedent; 

To  make  and  return  into  court,  within  three  months,  a  true  inventory 
of  all  the  moneys,  goods,  chattels,  rights  and  credits  of  the  deceased, 
which  have  or  shall  come  to  — h —  possession  or  knowledge;  and  to  truly 
account,  on  oath,  for  all  the  moneys,  goods,  chattels,  debts  and  effects 
of  the  deceased,  that  shall  be  received  by  h—  as  such  special  administrat — 
whenever  required  by  the  court,  and  to  deliver  the  same  to  the  person  who 
shall  be  appointed  executor  or  administrator  of  the  deceased,  or  to  such 
other  person  as  shall  be  lawfully  authorized  to  receive  the  same. 

To  collect  all  the  goods,  chattels  and  debts  of  the  deceased,  and  pre- 
serve the  same  for  the  executor  or  administrator  who  may  hereafter  be 
appointed,  and  for  that  purpose  — he  may  commence  and  maintain  suits 
as  an  administrator,  and  may  also  sell  such  perishable  and  other  goods  as 
the  court  may  order  to  be  sold. 

Said  special  administrat —  will  be  allowed  such  compensation  for  h — 
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services  as  the  court  shall  think  reasonable,  If  — he  deliver  over  forthwith 
to  the  executor  or  administrator  who  may  supersede  h —  the  property 
and  effects  of  the  estate,  as  aforesaid,  according  to  law. 

In  testimony  whereof,  etc. 
The  State  of  Ohio, 
Countj',  ss: 

I.  ,  judge  and  ex-oflBcio  clerk  of  the  probate  court,  within  and 

for  said  county,  and  in  whose  custody  the  files,  journals  and  records  of 
said  court  are  required  by  the  laws  of  the  state  of  Ohio  to  be  kept,  do  here- 
by certify  that  the  foregoing  is  a  true  copy  of  the  original  letters  of  special 
administration  granted  in  the  premises  by  said  court,  and  remaining  on 
file  and  of  record  in  this  office  

In  testimony  whereof,   I   hereunto   subscribe  my  name  officially,  and 
afl5x  the  seal  of  said  court,  at ,  Ohio,  this day  of ,  19 — . 


Judge  and  Ex-Officio  Clerk  of  the  Probate  Court. 
R.  S.,  §§  6007  to  6012. 

^  854.    Citation  to  executor  to  accept  or  refuse  the  trust. 
Probate  Court,  No.  . 


County,  Ohio.  Appointment  of  Administrator.     Citation. 

In  the  matter  of  the  estate  of ,  deceased. 

To ,  named  as  execut —  in  the  will  of  said ,  deceased: 

You  are  hereby  cited  to  appear  before  the  probate  court  within  and 

for  said  county,  at  the  court-house,  in  ,  on  or  before  the  

day  of ,  19 — ,  at  —  o'clock  —  ji.,  and  accept  or  refuse  to  accept  the 

trust  as  execut —  of  said  decedent,  or  administration  of  the  estate,  with  the 
will  annexed,  will  be  committed  to  such  other  person  as  may  be  entitled 
thereto. 

In  testimony  whereof,  etc. 

Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

.  19 — •  ,  Probate  Judge. 

R.  S.,  §§  5995,  6000. 

§  855.    Application  for  letters  testamentary. 
The  State  of  Ohio, 

County,  ss: 

To  the  probate  court  of  county,  Ohio: 

,  being  duly  sworn,  says  that ,  late  a  resident  of  the  town- 
ship of ,  in  said  county,  died  testate,  on  or  about  the day  of 

,  A.  D.  19 — ,  leaving  h —  widow — ,  whose  P.  O.  address  is 


,  and  the  following  persons  h —  only  next  of  kin: 

Name. 

Degree  of  Kinship. 

P.  0.  Address. 
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That  ,   above   named,   are   children   of   said   decedent   under   15 

years  of  age  at  the  time  of  h —  decease.     The  undersigned  asks  to  be  ap- 
pointed execut —  of  said  decedent,  and  on  h —  oath  aforesaid,  says  the 

amount   of   personal   property   will   be   about ? 

And    of    real    estate    about $ 

Total, $ 


Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

,  A.  D.  19 — .  ,  Probate  Judge. 


To  the  probate  court  of  county,  Ohio: 

The  undersigned  offers  a  bond  as  execut —  of  ,  deceased,  in  the 

sum  of  $ ,  with and as  sureties  thereon,  and  makes  ap- 
plication for  the  appointment  of  appraisers  of  the  estate  and  effects  of 

said  decedent  and  suggests  the  names  of  and  as  suitable 

disinterested  persons  for  such  appraisers.  . 


P.  O.  address. 


R.  S.,  §  6005. 


§  856.    Executor's  bond. 

Know  all  men  by  these  presents,  that  we,  and  ,  are  held 

and  firmly  bound  to  the  state  of  Ohio,  in  the  penal  sum  of dollars, 

to  the  payment  of  which  sum,  well  and  truly  to  be  made,  we  do  bind  our- 
selves, our  heirs,  executors  and  administrators  jointly  and  severally,  by 
these  presents. 

Signed  by  us  and  dated  at ,  Ohio,  this  day  of  ,  in 

the  year  one  thousand  nine  hundred  and . 

The  condition  of  the  above  obligation  is  such,  that  if  the  above  bound 

,  execut —  of  the  last  will  and  testament  of ,  deceased,  late  of 

in  the  county  of  and  state  aforesaid: 


First,  shall  make  and  return  to  the  court,  on  oath,  within  three  months, 
a  true  inventory  of  all  the  moneys,  goods,  chattels,  rights  and  credits  of 
the  testat —  which  are  by  law  to  be  administered,  and  which  shall  have 
come  to  — h —  possession  or  knowledge;  and,  also,  if  required  by  the  court, 
an  inventory  of  the  real  estate  of  the  deceased. 

Second,  shall  administer  according  to  law,  and  to  the  will  of  the  tes- 
tat— ,  all  h —  goods,  chattels,  rights  and  credits,  and  the  proceeds  of  all  h — 
real  estate,  that  may  be  sold  for  the  payment  of  h —  debts  or  legacies, 
which  shall  at  any  time  come  to  — h —  possession,  or  to  the  possession  of 
any  other  person  for  — h — ;  and. 

Third,  shall  render,  upon  oath,  a  just  and  true  account  of  — h —  ad- 
ministration, within  eighteen  months,  and  at  any  other  times  when  re- 
quired by  the  court  or  the  law;  and  failing  so  to  do  for  thirty  days  after 
— he —  shall  have  been  notified  of  the  expiration  of  the  time  by  the  probate 
judge,  — he —  shall  receive  no  allowance  for  services,  unless  the  court  shall 
enter  upon  its  journal  that  such  delay  was  necessary  and  reasonable; 


§    857  OHIO    PROBATE    LAW    AND    PRACTICE.  542 

then  this  obligation  to  be  void;   otherwise  to  remain  in  full  force  and 
virtue  in  law. 

Executed  in  presence  of 


This  bond  approved  in  open  court,  this —  day  of ,  19 — . 

,  Judge,  Probate  Court. 

R.  S.,  §  5996. 


.^  857.    Entries  of  appointment  of  executor. 
Order  for  Bond. 

Probate  Court.  ■ ,  19 — . 

Appointment.     Order  for  Bond. 

In  the  matter  of  the  estate  of ,  deceased. 

The  last  will  and  testament  of ,  late  of township,  in  this 

county,  deceased,  having  heretofore  been  duly  proved  and  allowed,  

this  day ,  the  execut —  named  in  said  will,  appeared  in  open  court 

and  made  and  filed  an  application  under  oath  as  required  by  law  to  be 

appointed  such  execut ;  also  a  statement  in  general  terms  as  to 

what  the  estate  consists  of  and  the  probable  value  thereof;  and  the  court 

being  satisfied  that  said  is  a  suitable  person  and  legally 

competent;   it  is  ordered  that  — he  be  appointed  as  such 

execut —  upon  giving  bond  with  sureties  as  required  by  law,  in 

the  sum  of dollars,  and  this  cause  is  continued. 

,   Probate  Judge. 

Bond  Approved.     Letters  Issued. 

Probate  Court.  ,  19 — . 

Appointment.     Bond    Approved.     Letters    Issued. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day, appeared  in  open  court,  accepted  the  trust  as  execut — 

of  the  estate  of ,  deceased,  and  gave  and  filed  herein  h —  bond  in  the 

sum   of  dollars,   conditioned   according  to   law,   with  and 

,   freeholders,  as  sureties,   which  bond   is  approved  by  the  court. 

It  is  therefore  ordered  that  letters  testamentary  issue  on  the  will 

of  said  decedent,  to ,  that  this  proceeding  be  recorded,  and  that  said 

execut —  pay  the  costs  herein  taxed  at  $ . 

,   Probate  Judge. 

Order  to  Record  Notice. 

Probate  Court.  ,  19 — . 

Appointment.     Order  to  Record  Notice. 

In  the  matter  of  the  estate  of deceased. 

This  day  proof  of  publication  of  notice  of  the  appointment  of  , 


as   execut —  of  the   estate   of  ,   deceased,   was   filed   herein;    it   is 

ordered  that  the  same  be  recorded  in  the  records  of  this  office. 

,  Probate  Judge. 


543  FORMS.  §  8.58 

§  858.    Letters  testamentary. 
The  State  of  Ohio,  Probate  Court. 

County,  ss: 

I,  ,  judge  of  the  probate  court  within  and  for  said  county,  in 

the  name  and  by  the  authority  of  the  state  of  Ohio,  do,  by  these  presents 

make  known,  that  in  said  probate  court  at  ,  Oliio,  on  the  

day  of ,  one  thousand  nine  hundred  and  — ,  the  last  will  and  testa- 
ment of ,  late  of ,  in  said  county,  deceased,  (a  copy  of  which 

is  hereto  annexed),  was  duly  proved  and  allowed  by  said  court;  and  that 
the  administration  of  all  and  singular  the  said  goods,  chattels,  rights  and 

credits of  the  said  deceased  any  way  concerning  h —  last  will  and 

testament  vv'as  committed  to ,  in  the  county  aforesaid;  the  execut — 

in  the  said  will  and  testament,  named;   and  the  said  execut — 

First,  shall  make  and  return  to  the  court,  on  oath,  within  three  months, 
a  true  inventory  of  all  the  moneys,  goods,  chattels,  rights  and  credits  of 
the  testat — ,  which  are  by  law  to  be  administered,  and  which  shall  have 
come  to  — h —  possession  or  knowledge;  and,  also,  if  required  by  the  court, 
an  inventory  of  the  real  estate  of  the  deceased. 

Second,  shall  administer,  according  to  law,  and  to  the  will  of  the  tes- 
tat— ,  all  h —  goods,  chattels,  rights  and  credits,  and  the  proceeds  of  all 
h —  real  estate  that  may  be  sold  for  the  payment  of  h —  debts  or  legacies, 
which  shall  at  any  time  come  to  — h —  possession,  or  to  the  possession  of 
any   other   person   for  — h — ;    and. 

Third,  shall  render,  upon  oath,  a  just  and  true  account  of  — h —  ad- 
ministration within  eighteen  months,  and  at  any  other  times  when  re- 
quired by  the  court  or  the  law;  and  failing  so  to  do  for  thirty  days  after 
— he —  shall  have  been  notified  of  the  expiration  of  the  time  by  the  pro- 
bate judge,  — he —  shall  receive  no  allowance  for  services,  unless  the 
court  shall  enter  upon  its  journal  that  such  delay  was  necessary  and 
reasonable. 

And  we  do  hereby  appoint  the  said ,  execut —  of  all  and  singular 

the  said  goods,  chattels,  rights  and  credits  which  were  of  the  said , 

deceased  . 

In  testimony  whereof,  etc. 

The  State  of  Ohio, 

County,  ss: 

I, ,  judge  and  ex-officio  clerk  of  the  probate  court,  within  and  for 

said  county,  certify  that  the  foregoing  is  a  true  copy  of  the  original  let- 
ters testamentary  ,   granted   in  the   premises  by   said   court,   and 

remaining  on  file  in  my  office.  And  that  the  said  ,  now  execut — 

of  said  estate. 

Witness  my  hand,  etc. 


Judge  and  Ex-Officio  Clerk  of  said  Probate  Court. 
R.  S.,  §§  5995,  6000,  6001. 
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J;  859.    Bond  of  executor,  when  residuary  legatee. 

Know  all  men  by  these  presents,  that  we,  ,  are  held  and  firmly 

bound  to  the  state  of  Ohio,  in  the  penal  sum  of dollars,  to  the  pay- 
ment of  which  sum,  well  and  truly  to  be  made,  we  do  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  by  these 
presents: 

Signed  by  us  and  dated  at ,  Ohio,  this day  of ,  in  the 

year  one  thousand  nineteen  hundred  and  — . 

The  condition  of  the  above  obligation  is  such,  that  whereas,  by  the  last 

will  and  testament  of  ,  deceased,  duly  admitted  to  probate,  by  the 

probate  court  within  and  for  the  county  of ,  and  state  of  Ohio,  the 

above  bound  ,  made  residuary  legatee  of  all  the  estate,  both  real 

and  personal  ,  of  said  ,  deceased. 


Now,  if  the  said 


shall  pay  all  the  debts  and  legacies  of  the  said 


testat — ,  together  with  the  charges  of  administration,  and  all  other  legal 
claims  against  said  estate,  and  pay  over  said  estate  to  the  persons  entitled 
thereto,  in  case  the  will  be  at  any  time  set  aside,  then  this  obligation  to 
be  void,  otherwise,  to  be  and  remain  in  full  force  and  virtue  in  law. 
Executed  in  the  presence  of  


This  bond  approved  in  open  court  this 
R.  S.,  §§  5997,  as  Am.  O.  L.  87,  p.  297. 


day  of 


-,  19— 


-,   Probate  Judge. 


^  860.    Application   for  letters   of  administration  with  the  will 
annexed. 

In  the  Probate  Court  of  County,  Ohio. 

The  State  of  Ohio, 
County,  ss: 


-,   being   duly   sworn,   says   that 


-,   late   a   resident   of   the 


township  of  ,  in  said  county,  died  testate,  on  or  about  the  

day  of  ,  A.  D.  19—;  that  the  last  will  and  testament  of  said  de- 
cedent has  been  duly  admitted  to  probate  and  record,  county  pro- 
bate court;   that  said  decedent  died,  leaving  h —  widow — ,  whose 

P.  O.  address  is ,  and  the  following  persons  h—  only  heirs  at  law: 


P.  O.  Address. 


That 


— ,  above  named,  are  children  of  said  decedent  under  15  years 
of  age  at  the  time  of  h—  decease.  The  undersigned  asks  to  be  appointed 
administrat— ,  with  the  will  annexed,  upon  the  estate  of  said  decedent. 
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and  on  h —  oath  aforesaid,  says  the  amount  of  personal  property  will 

be  about $ 

And  of  real  estate  about $ 

Total $ 


Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  A.  D.  19—. 

,  Probate  Judge. 

To  the  probate  court  of  county,  Ohio. 

The  undersigned  offers  a  bond  as  administrat — ,  with  the  will  annexed, 

upon  the  estate  of  ,  deceased,  in  the  sum  of  ? ,  with  

and  as  sureties  thereon,  and  makes  application  for  the  appoint- 

ment-of  appraisers  of  the  estate  and  effects  of  said  decedent,  and  suggests 

the  names  of  and  as   suitable   disinterested   persons   for 

such  appraisers.  . 

P.  O.  Address  . 

R.  S.,  §§  6000-6005. 


§  861.    Administrator's  bond,  with  the  will  annexed. 

Know  all  men  by  these  presents,  that  we,  and  ,  are  held 

and  firmly  bound  to  the  state  of  Ohio,  in  the  penal  sum  of dollars, 

to  the  payment  of  which  sum,  well  and  truly  to  be  made,  we  do  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  severally,  by 
these  presents. 

Signed  by  us,  and  dated  at ,  Ohio,  this day  of ,  in  the 

year  one  thousand  nineteen  hundred  and . 

The  condition  of  the  above  obligation  is  such,  that  if  the  above  bound 
,  administrat — ,  with  the  last  will  and  testament  annexed,  of , 


deceased,  late  of  ,  in  the  county  of  ,  Ohio, 

First,  shall  make  return  to  the  probate  court,  within  and  for  said 
county,  on  oath,  within  three  months,  a  true  inventory  of  all  the  moneys, 
goods,  chattels,  rights  and  credits  of  the  testat — ,  which  are  by  law 
to  be  administered,  and  which  shall  have  come  to  — h —  possession  or 
knowledge;  and  also,  if  required  by  said  court,  an  inventory  of  the  real 
estate  of  the  deceased. 

Second,  shall  administer,  according  to  law,  and  the  will  of  the  testat — , 
all  h —  goods,  chattels,  rights  and  credits,  and  the  proceeds  of  all  h —  real 
estate  that  may  be  sold  for  the  payment  of  h —  debts  or  legacies,  which 
shall  at  any  time  come  to  — h —  possession,  or  to  the  possession  of  any 
other  person  for  — h — ,  and. 

Third,  shall  render,  upon  oath,  a  just  and  true  account  of  — h —  admin- 
istration, within  eighteen  months,  and  at  any  other  time  when  required 
by  said  court  or  the  law;  and  failing  so  to  do  for  thirty  days  after  —he — 
shall  have  been  notified  of  the  expiration  of  the  time  by  the  probate  judge, 
— h —  shall  receive  no  allowance  for  services,  unless  the  court  shall  enter 
upon  its  journal  that  such  delay  was  necessary  and  reasonable;  then  this 
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obligation  to  be  void;  otherwise  to  remain  in  full  force  and  virtue  in  law. 
Executed  in  the  presence  of  


This  bond  approved  in  open  court  this  day  of  ,  19 — . 

,  Probate  Judge. 

R.  S.,  §§  6002,  5996. 

§  862.    Entry  of  appointment  of  administrator  with  will  annexed 
— Order  for  bond. 

Probate  Court,  Appointment.     Order  for  Bon^. 
,   19—. 

In  the  matter  of  the  estate  of  ,  deceased. 

The  last  will  and  testament  of  ,  late  of  township,  


county,  Ohio,  deceased,  having  heretofore  been  duly  proved  and  allowed, 

,  the  execut —  named  in  said  will,  ,  this  day appeared 

in  open  court,  and  made  and  filed  an  application  under  oath,  as  required 
by  law,  to  be  appointed  administrat — ,  with  the  will  annexed,  of  said 
estate,  also  a  statement  in  general  terms  as  to  what  the  estate  consists 
of  and  the  probable  value  thereof;  and  the  court  being  satisfied  that  said 

is  legally  competent;  it  is  ordered  that  — he  be  appointed 

administrat — .  with  the  will  annexed,  upon  giving  bond  as  required  by  law, 

in  the  sum  of  dollars,  and  this  cause  is  continued. 

,  Probate  Judge. 

§  863.    Letters  of  administration,  with  will  annexed. 
The  State  of  Ohio,  Probate  Court. 
County,  ss: 

I, ,  judge  of  the  probate  court,  within  and  for  said  county,  in  the 

name  and  by  the  authority  of  the  state  of  Ohio,  do,  by  these  presents, 

make  known  that  in  said  probate  court  at  ,  on  the  day  of 

,  one  thousand  nine  hundred  and ,  the  last  will  and  testament 

of  ,  late  of  ,  in  said  county,  deceased,   (a  copy  of  which  is 

hereto  annexed)  was  duly  proved  and  allowed  by  said  court;  and  that  the 
administration  of  all  and  singular  the  goods,  chattels,  rights  and  credits 
of  the  said  deceased  any  way  concerning  h —  last  will  and  testament,  has 

been  granted  to  ,  with  the  will  of  said  deceased  annexed,  whose 

duty  it  shall  be. 

First,  make  and  return  to  the  court,  on  oath,  within  three  months,  a 
true  inventory  of  all  the  moneys,  goods,  chattels,  rights  and  credits  of  the 
testat — ,  which  are  by  law  to  be  administered,  and  which  shall  have  come 
to  — h —  possession  or  knowledge,  and  also,  if  required  by  the  court,  an 
inventory  of  the  real  estate  of  the  deceased. 

Second,  .shall  administer,  according  to  law  and  to  the  will  of  the 
testat — ,  all  h —  goods,  chattels,  rights  and  credits,  and  the  proceeds  of  all 


ol7  FORMS.  §    Sr.i 

li —  real  estate  that  may  be  sold  for  the  payment  of  h —  debts  or  legacies, 
which  shall  at  any  time  come  to  — h —  possession,  or  to  the  possession  of 
any  other  person  for  — h — ;  and, 

Third,  shall  render  upon  oath,  a  just  and  true  account  of  — h —  admin- 
istration, within  eighteen  months,  and  at  any  other  times  when  required 
by  the  court  or  the  law;  and  failing  so  to  do,  for  thirty  days  after  — he — 
shall  have  been  notified  of  the  expiration  of  the  time  by  the  probate  judge, 
— he —  shall  receive  no  allowance  for  services,  unless  the  court  shall  enter 
upon  its  journal  that  such  delay  was  necessary  and  reasonable. 

And  said  administrat —  shall  pay  any  balance  remaining  in  — h —  hands 
upon  the  settlement  of  — h —  accounts  to  such  persons  as  the  will,  the  court 
or  the  law  may  direct. 

In  testimony  whereof,  etc. 

,  Judge  of  the  Probate  Court. 

The  State  of  Ohio, 
County,  ss: 

I, ,  judge  of  the  probate  court,  within  and  for  said  county,  certify 

that  the  above  is  a  true  copy  of  the  original  letters  of  administration, 
with  the  will  annexed,  granted  in  the  premises  by  said  court,  and  remain- 
ing on  file  in  my  office. 

And  that  the  said  is  now  the  administrat —  with  the  will  an- 
nexed, of  said  estate. 

Witness  my  hand,  etc.  . 

Judge  and  Ex-Officio  Clerk  of  the  Probate  Court. 

R.  S.,  §§  6000  and  6001. 

§  864.    Application  for  letters  of  administration  de  bonis  non,  with. 
the  will  annexed. 
The  State  of  Ohio. 
County,  ss: 

In  the  probate  court  of county,  Ohio. 

,  being  duly  sworn,  says  that ,  late  a  resident  of  the  town- 
ship of  ,  in  said  county,  died  testate  on  or  about  the  day 

of ,  A.  D.  19 — ;  that  the  last  will  and  testament  of  said  decedent  has 

been  duly  admitted  to  probate  and  record  in county  probate  court; 

that  said  decedent  died  leaving  h—  widow—  whose  P.  O.  address 

is ,  and  the  following  persons  h —  only  next  of  kin :  . 


Name. 


Degree  of  Kinship. 


P.  0.  Address. 


That ,  above  named,  are  children  of  said  decedent,  under  15  years 

of  age  at  the  time  of  h—  decease.    That ,  the of  said  decedent, 

on  the day  of ,  19 — ,  without  fully  administering  said  estate. 

The  undersigned  asks  to  be  appointed  administrat —  de  l)07iis  non  with 
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the  will  annexed,  upon  the  estate  of  said  decedent,  and  on  h —  oath  afore- 
said, says  the  amount  of  personal  property  will  be  about     .     .     .     $ 

And   of   real   estate  about       % 

Total     ....     $ 

He  offers  a  bond  as  such  administrat —  de  bonis  non  with  the  will 
annexed,  in  the  sum  of  % ,  with and as  sureties  thereon. 


Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

-,  A.  D.  19—.  ,  Probate  Judge. 


R.  S.,  §§  6000-6005,  6015-6018. 

§  865.    Administrator's  bond  de  bonis  non  with  the  will  annexed. 

Knov,-  all  men  by  tlies;e  presents,  that  we,  and  ,  are  held 

and  firmly  bound  to  the  state  of  Ohio,  in  the  penal  sum  of dollars, 

to  the  payment  of  which  sum,  well  and  truly  to  be  made,  we  do  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  severally,  by 
these  presents. 

Signed  by  us,  and  dated  at  ,  Ohio,  this  day  of  , 

in  the  year  one  thousand  nine  hundred  and  . 

The  condition  of  the  above  obligation  is  such  that  if  the  above  bound 
,  administrat —  cle  bonis  non  with  the  last  will  and  testament  an- 


nexed, of  ,  deceased,  late  of  ,  in  the  county  of  ,  Ohio. 

First,  shall  make  return  to  the  probate  court,  within  and  for  said 
county,  on  oath,  within  three  months,  a  true  inventory  of  all  the  moneys, 
goods,  chattels,  rights  and  credits  of  the  testat — ,  which  are  by  law  to 
be  administered,  and  which  shall  have  come  to  — h —  possession  or  knowl- 
edge; and,  also,  if  required  by  said  court,  an  inventory  of  the  real  estate 
of  the  deceased. 

Second,  shall  administer,  according  to  law,  and  to  the  will  of  the  tes- 
tat— ,  all  h —  goods,  chattels,  rights  and  credits,  and  the  proceeds  of  all 
h —  real  estate  that  may  be  sold  for  the  payment  of  h—  debts  or  legacies, 
which  shall  at  any  time  come  to  — h —  possession,  or  to  the  possession  of 
any  other  person  for  — h — ;  and, 

Third,  shall  render  upon  oath,  a  just  and  true  account  of  — h—  admin- 
istration, within  eighteen  months,  and  at  any  other  times  when  required 
by  said  court  or  the  law;  and  failing  so  to  do  for  thirty  days  after  —he- 
shall  have  been  notified  of  the  expiration  of  the  time  by  the  probate  judge, 
— he —  shall  receive  no  allowance  for  services,  unless  the  court  shall  enter 
upon  its  journal  that  such  delay  was  necessary  and  reasonable;  then  this 
obligation  to  be  void;  otherwise  to  remain  in  full  force  and  virtue  in  law. 

Executed  in  presence  of 


This  bond  approved  in  open  court,  this  day  of  ,  19 — . 

,  Probate  Judge. 

R.  S.,  §§  6002,  5996. 
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§  866.    Entry  of  appointment  of  administrator  de  bonis  non  with 
the  will  annexed. 

Order  for  Bond. 
Probate  Court,  Appointment.     Order  for  Bond. 

,  19—. 

In  the  matter  of  the  estate  of deceased. 

The  last  will  and  testament  of  ,  late  of township, 


county,  Ohio,  deceased,  having  heretofore  been  duly  proved  and  allowed, 
and  ,  the  former  sole  of  said  decedent,  having ,  with- 
out fully  administering  said   estate;    this  day  appeared  in  open 

court  and  made  and  filed  an  application  under  oath,  as  required  by  law,  to 
be  appointed  administrat—  de  bonis  non  with  the  will  annexed,  of  said 
estate,  also  a  statement  in  general  terms  as  to  what  the  estate  consists 
of  and  the  probable  value  thereof;  and  the  court  being  satisfied  that  an 
administrator  should  be  appointed  to  administer  the  goods  and  estate  of 
said  deceased,  not  already  administered,  that  said is  a  suitable  per- 
son and  legally  competent; it  is  ordered  that  said  be  ap- 
pointed as  such  administrat—  de  bonis  non  with  the  will  annexed,  upon 

giving  bond  with  sureties  as  required  by  law,  in  the  sum  of dollars, 

and  this  cause  is  continued.  ,  Probate  Judge. 

Bond   Approved.     Letters    Issued. 

Probate  Court.  19 

Appointment.    Bond  Approved.    Letters  Issued. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day appeared  in  open  court,  accepted  the  trust  as  adminis- 
trat—  de  bonis  non  with  the  will  annexed,  of  the  estate  of  ,  de- 
ceased, and  gave  and  filed  herein  h —  bond  in  the  sum  of dollars, 

conditioned   according  to   law,   with  and  ,   freeholders,   as 

sureties,  which  bond  is  approved  by  the  court.  It  is  therefore  ordered  that 
letters  of  administration  de  bonis  non  with  will  annexed  issue  to  said 

,  that  this  proceeding  be  recorded,  and  that  said  administrat —  de 

bonis  non  with  will  annexed,  pay  the  costs  herein  taxed  at  $ . 


,  Probate  Judge. 

§  867.    Administrator's  letters  de  bonis  non  with  the  will  annexed. 
The  State  of  Ohio, 
County,  ss: 

1'  ,  judge  of  the  probate  court,  Vvithin  and  for  said  county,  in 

the  name  and  by  the  authority  of  the  state  of  Ohio,  do,  by  these  presents 

make  known  that  in  said  probate  court  at  ,  on  the  day  of 

■ ,  one  thousand  nine  hundred  and ,  the  last  will  and  testament 

o^  ■ .  late  of  ,  in  said  county,  deceased,   (a  copy  of  which  is 

hereto  annexed — ,  was  duly  proved  and  allowed  by  said  court;  and  that  the 
administration  of  all  and  singular,  the  goods,  chattels,  rights  and  credits, 
not  already  administered,  of  the  said  deceased,  any  way  concerning  h — 

last  will  and  testament,  has  been  granted  to ,  with  the  will  of  said 

deceased  annexed,  whose  duty  it  shall  be. 
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First,  make  and  return  to  the  court,  on  oath,  within  three  months,  a 
true  inventory  of  all  the  moneys,  goods,  chattels,  rights  and  credits  of 
the  testat — ,  which  are  by  law  to  be  administered,  and  which  shall  have 
come  to  — h —  possession  or  knowledge;  and  have  the  same  appraised  by 

,  three  suitable  disinterested  persons;  and,  also,  if  required  by  the 

court,  an  inventory  of  the  real  estate  of  the  deceased. 

Second,  shall  administer,  according  to  law,  and  to  the  will  of  the  tes- 
tat— ,  all  h—  goods,  chattels,  rights  and  credits  and  the  proceeds  of  all 
h —  real  estate  that  may  be  sold  for  the  payment  of  h —  debts  or  legacies, 
which  shall  at  any  time  come  to  — h—  possession,  or  to  the  possession  of 
any  other  person  for  — h — ;  and. 

Third,  shall  render,  upon  oath,  a  just  and  true  account  of  — h —  admin- 
istration, within  eighteen  months,  and  at  any  other  times  when  required 
by  said  probate  court  or  the  law;  and  failing  so  to  do  for  thirty  days 
after  — he —  shall  have  been  notified  of  the  expiration  of  the  time  by  the 
probate  judge.  — he —  shall  receive  no  allowance  for  services,  unless  the 
court  shall  enter  upon  its  journal  that  such  delay  was  necessary  and 
reasonable. 

And  said  administrat —  shall  pay  any  balance  remaining  in  — h—  hands 
upon  the  settlement  of  — h —  accounts  to  such  persons  as  the  will,  the 
court  or  the  law  may  direct. 

In  testimony  whereof,  etc. 

The  State  of  Ohio, 
County,  ss: 

I, ,  judge  of  the  probate  court  within  and  for  said  county,  certify 

that  the  above  is  a  true  copy  of  the  original  letters  of  administration  de 
bonis  non  with  the  will  annexed,  granted  in  the  premises  by  said  court, 
and  remaining  on  file  in  my  office. 

Witness  my  hand  and  the  seal  of  said  court,  at ,  this day 

of  .  . 

Judge  and  Ex-Officio  Clerk  of  the  Probate  Court. 

R.  S.,  §§  6000  and  6001. 

§  868.    Notice  of  appointment. 

Estate  of  ,  deceased. 

The  undersigned  ha —  been  appointed  and  qualified  as  of  the 

estate  of  late  of  county,  Ohio,  deceased. 

Dated  this  day  of  ,  A.  D.  19— 


The  State  of  Ohio.  • 

County,  ss: 

Personally  appeared  before  me  and  made  solemn  oath  that  the 

notice,  a  copy  of  which  is  hereto  attached,  was  published  for  three  con- 
secutive weeks  on  and  next  after ,  19—,  in  the ,  a  newspaper 

of  general  circulation  in  the  county  aforesaid.  • 

Sworn  to  before  me  and   signed  in  my  presence,  this  day  of 

.  A.  D.  19—.  ■• 


Printer's  fees  $- 


CHAPTER  XXXII. 


INVENTORY    AND   APPRAISEMENT — FORMS. 


Section 

869.  Application  for  appointment  of 

appraisers. 

870.  Journal    entry    appointing    ap- 

praisers. 

871.  Application  for  order  dispens- 

ing with  appraisement. 

872.  Journal  entry  dispensing  with 

appraisement. 

873.  Inventory   and   appraisement — 

Complete  form. 

874.  Notice  of  appraisement. 

875.  Journal  entry  for  notice  to  file 

inventory. 

876.  Entry  of  filing  inventory. 

877.  Order   requiring   return   of   in- 

ventory. 

878.  Statement  to  county  auditor  for 

taxation. 

879.  Petition   for   set-off  and   allow- 

ance of  year's  support. 

880.  Journal  entry,  order  for  notice 

of  hearing  petition  for  set-off 
and  allowance  of  year's  sup- 
port. 

881.  Notice  of  hearing  petition   for 

set-off  and  allowance  of 
year's  support. 

882.  Journal    entry — Order   appoint- 

ing appraisers  to  make  set- 
off and  allowance  for  year's 
support. 

883.  Order  to  appraisers  to  make  set- 

off and  allowance  of  year's 
support. 


Section 

884.  Journal  entry— Pinal  order  and 

judgment  on  petition  for  set- 
off and  allowance  of  year's 
support. 

885.  Petition  for  review  of  year's  al- 

lowance. 

886.  Journal  entry,  order  for  notice 

of  hearing  petition  for  re- 
view of  year's  allowance. 

887.  Notice  of  hearing  petition  for 

review  of  year's  allowance. 

888.  Journal  entry— Final  order  and 

judgment  on  petition  to  re- 
view year's  allowance. 

889.  Motion  for  citation  to  require 

filling  of  inventory. 

890.  Entry  ordering  citation  and  fix- 

ing time  of  filing. 

891.  Notice    to    executor — Adminis- 

trator to  file  inventory. 

892.  Complaint  for  concealing,  etc., 

assets. 

893.  Entry  ordering  citation. 

894.  Same — Entry  order  for  attach- 

ment. 

895.  Same — Entry — Order    of     com- 

mitment. 

896.  Same  —  Entry  —  Final     orders 

and  judgment — Finding  ac- 
cused guilty. 

897.  Same — Entry    finding    accused 

not  guilty. 

898.  Same — Commitment. 


(551) 


§    S69  OHIO    PROBATE    LAW    AND    PRACTICE.  552 

§  869.    Application  for  appointment  of  appraisers. 
Probate  Court,  No.  . 


County,  Ohio.  Application. 

In  the  matter  of  the  estate  of ,  deceased. 

To  the  said  probate  court: 

The  undersigned  represents  that  — he  is  the  duly  appointed  and  quali- 
fied   of  the  estate  of ,  deceased,  and  respectfully  makes  appli- 
cation for  the  appointment  of  appraisers  of  the  estate  and  effects  of  the 

said  decedent,  and  suggests  the  names  of  and  as  suitable 

disinterested  persons  for  such  appraisers. 

Dated  this  day  of  ,  19—.  . 


Revised  statutes,  §§  6023,  6025,  6028. 

§  870.    Journal  entry  appointing  appraisers. 

Probate  Court,  ,  19—. 

County,  Ohio.  Order  Appointing  Appraisers. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day,  ,  of  the  estate  of  ,  deceased,  appeared  in  open 

court  and  made  application  for  the  appointment  of  appraisers  of  the  es- 
tate and  effects  of  the  said  decedent. 

And  it  appearing  to  the  court  that and  are  suitable  dis- 
interested persons,  it  is  ordered  that  they  be  and  hereby  are  appointed  as 
such  appraisers.  And  it  is  further  ordered  that  said  appraisers,  after  being 
duly  sworn  to  a  faithful  discharge  of  their  trust,  perform  promptly  all 
the   duties  devolving  upon   them  according  to   law.     And   it  is   further 

ordered  that  said  '  make  and   return,  upon  oath  into  this  court, 

within  three  months  after  h —  appointment,  a  true  inventory  of  all  the 
goods,  chattels,  moneys,  rights  and  credits  of  the  deceased,  which  are  by 
law  to  be  administered,  and  which  shall  have  come  to  h —  possession  or 
knowledge,  together  with  an  appraisement  thereof  by  said  appraisers 
under  their  oath,  as  aforesaid.     And  it  is  further  ordered  that  the  said 

include  in  the  said  inventory  an  appraisement  of  all  the  real  estate 

of  the  said  deceased,  and  this  cause  is  continued. 

,  Probate  Judge. 

R.  S.,  §§  6023,  6025,  6028. 

^  871.  Application  for  order  dispensing  with  appraisement,  or 
return  of  an  inventory. 

Probate  Court,  No.  . 

County,  Ohio.  Application. 

In  the  matter  of  the  estate  of ,  deceased. 

To  the  said  probate  court: 

The  undersigned  respectfully  represents  that  — he  is  the  duly  appointed 
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and  qualified of  the  estate  of ,  deceased,  that ' .  Where- 
fore, the  undersigned  makes  application  for  an  order  of  the  court  direct- 
ing the  omission  of . 

Dated  this  day  of  ,  19 — .  . 


The  State  of  Ohio, 
County,  ss: 

,  being  duly  sworn,  says  that  the  statements  in  the  foregoing 

application  are  true  as  — he  verily  believes.  . 

Sworn  to  before  me  and  signed  in  my  presence  this day  of 


19 — .  — -,  Probate  J/dge. 

R.  S.,  §§  6023,  6074. 

§  872.    Journal  entry  dispensing  with  appraisement. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Order  Dispensing  with  Appraisement. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day, ,  of  the  estate  of  — - — -,  deceased,  appeared  in  open 

court   and    made   application    for   an    order    directing    the     omission     of 

5 ,  of  said  decedent;  and  it  appearing  to  the  court  that ,  it  is 

therefore  ordered  that  the  same  be  now  omitted.     It  is  further  ordered 

that  this  proceeding  be  recorded  and  that  said pay  the  costs  herein 

taxed  at  $ within  ten  days.  ,  Probate  Judge. 

R.  S.,  §§  6023,  6074. 

§  873.    Inventory  and  appraisement — Estate — Order  to  appraisers. 

Probate  Court,  No.  . 

County,  Ohio.  Inventory  and  Appraisement. 

In  the  matter  of  the  estate  of ,  deceased. 

To and  ,  appraisers,  greeting: 

You  are  hereby  notified  that  you  have  been  appointed  by  order  of  the 

1  "By  the  terms  of  h —  last  will  said  testat —  expressed  a  wish  that 
there  be  no  appraisement  of  h —  household  goods  and  furniture,"  or  "the 
probable  value  of  the  estate  and  effects  of  said  decedent  is  less  than  one 

hundred  dollars,"  or  " the  of  said  estate   (the  predecessor 

of  the  undersigned)  made  and  returned  an  inventory  of  the  estate  and 
effects  of  said  decedent  as  required  by  law." 

■  "Such  appraisement,"  or  "the  return  and  filing  of  an  inventory  of  said 
estate  and  effects  by  h — ." 

^  "An  appraisement  of  the  household  goods  and  furniture,"  or  "the 
return  of  an  inventory  of  the  estate  and  effects." 

*  "By  the  term  of  h —  last  will,  said  testat —  expressed  a  wish  that  there 
be  no  appraisement  thereof,"  or  "the  probable  value  of  said  estate  and 
effects  is  less  than  one  hundred  dollars,"  or  " of  said  estate,  the  prede- 
cessor of  said  made  and  returned  such  inventory." 
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probate  court  of  said  county,  appraisers  of  the  estate  and  effects  of , 

late  of township,  in  said  county,  deceased. 

You  will,  therefore,  after  being  duly  sworn,  faithfully  to  discharge  your 
trust,  appraise  all  the  estate  and  effects  of  the  deceased,  comprised  in 
the  inventory  thereof,  and  which  shall  be  exhibited  to  you,  and  (appraise 
upon  actual  view,  the  real  estate  of  the  deceased,  and)  perform  all  other 
duties  required  by  law  of  you  in  the  premises,  as  such  appraisers. 

You  will  thereupon  deliver  this  order,  with  your  proceedings  thereon,  to 

,  of  said  estate,  that  — he —  may  return  the  same  to  this  court  within 

three  months  from  the  date  of  — h —  appointment. 

Witness  my  hand  and  the  seal  of  said  probate  court  at  ,  Ohio, 

this day  of ,  A.  D.  19—.  ,  Probate  Judge. 

R.  S.,  §§  6023,  6028. 

Appointment  of  Appraisers  to  Fill  Vacancy. 
To  of  county,  Ohio,  greeting: 

having  failed  to  attend  to  the  performance  of  duty  as 

appraiser — ,  you  are  hereby  appointed  to  appraise,  on  oath,  the  estate  and 

effects  of ,  late  of county,  Ohio,  deceased,  and  to  perform  all 

other  duties  required  by  law  of  you  as  such  appraiser — . 

Given  under  my  hand  this day  of ,  A.  D.  19 — . 


R.  S.,  §§  6029,  6030. 

Return. 

To  the  Hon.  ,  Probate  Judge: 

The  undersigned ,  of  the  estate  of ,  deceased,  makes  return 

of  the  order  hereto  attached,  with  the  proceedings  had  in  pursuance  there- 
of, together  with  a  copy  of  the  notice  given  of  the  time  and  place  of  the 
making  of  the  within  inventory  and  appraisement.     Dated  ,  19 — . 


Notice   of  Appraisement. 

Estate  of  ,  deceased. 

Notice  is  hereby  given  that  an  inventory  and  appraisement  of  the  es- 
tate and  property  of ,  late  of county,  deceased,  will  be  taken 

at late  residence  in  township,  on  the  day  of  , 

19 — ,  commencing  at  —  o'clock  —  .ai.  and  continuing  from  day  to  day 
until  completed. 

Dated  this  day  of  ,  19—.  . 


The  State  of  Ohio, 

County,  ss: 

of  the  estate  of ,  deceased,  makes  oath  (affirmation)  that 

copies  of  the  above  notice  of  the  time  and  place  of  the  making  of  the 
within  inventory  and  apprai-sement  were  posted  up  in  two  of  the  most 
public  places  in  township,  in  which  the  said  deceased  last  dwelt 
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and  were  served  on  ,  widow,  and  ,  legatees  and  next  of  kin 

of  said  decedent,  residing  in  said  county,  at  least  five  days  prior  thereto. 


Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

^  A.  D.  19 —  ,  Probate  Judge. 

Oath  of  Appraisers. 
The  State  of  Ohio, 

County,  ss: 

We,  the  undersigned,  do  make  solemn  oath  that  we  will  truly,  honestly 
and  impartially  appraise  the  estate  and  property  that  may  be  exhibited  to 

us,  belonging  to  the  estate  of  ,   deceased,  and  perform  the  other 

duties  required  by  law  of  us  in  the  premises  as  appraisers,   according 
to  the  best  of  our  knowledge  and  ability.  • 


Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

,  A.  D.  19—.  • 


R.  S.,  §  6023-6028. 

Inventory  and  Appraisement. 

Estate  of  ,  deceased. 

Schedule  A. 

In  compliance   with  the   statutes,   the  undersigned  appraisers   set  off 

to  the  widow  and    ( )    minor  children  under  fifteen  years  of  age, 

of  said  decedent,  the  following  property  not  deemed  assets  or  adminis- 
tered as  such,  without  appraising  the  same,  to  wit: 

First.     One   family   sewing   machine.     All    (to   wit:    )    spinning 

wheels,    (to  wit:    )     Weaving  looms,  and    (to  wit:   )    Stoves 

set  up  and  kept  in  use  by  the  family. 

Second.  The  family  bible,  family  pictures,  and  school  books  used  by 
or  in  the  family  of  the  deceased,  and  books,  not  exceeding  |100  in  value, 
which  were  kept  and  used  as  part  of  the  family  library  before  the  death 
of  said  decedent;  or  the  following  books,  not  exceeding  $100  in  value, 
to  wit: 

Third.     One  cow.     There  being  no  cow,  the  following  household  goods, 

not  exceeding  $40   in  value,   were   selected  by  ,   widow,   guardian, 

next  friend  of  said  minor  child — ,  to  wit: 

There  being  no  household  goods  such  as  said  desired  to 

select,  $ in  money. 

All  (to  wit: )  sheep  (not  exceeding  twelve),  their  valuation  not 

greater  than  $75,  and  the  wool  shorn  from  them,  and  the  yarn  and  cloth 
manufactured  by  the  family.  All  flax  in  possession  of  and  intended  for 
the  use  of  the  family,  and  yarn  or  thread  cloth  manufactured  therefrom. 

Fourth.     All  the  wearing  apparel  and  ornaments  of  the  family  and  of 
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the  deceased.     All  the  (to  wit:  )  beds,  (to  wit:  )  bedsteads, 

and  bedding,  cooking  utensils  and  tableware  necessary  for  the  use  of  the 

family,  one  clock,  one  side  saddle;  or  the  following  articles,  to  wit:  ■ 

bed — , bedstead, 

the  same  being  necessary  for  the  use  of  the  family. 

And  the  following  articles  of  personal  property,  not  exceeding  $100  in 
value,  selected  by  the  widow,  guardian,  next  friend  of  said  minor  child — , 
to  wit: 

Dated ,  19—.  


Appraisers. 
R.  S.,  §  6038. 

Inventory  and  Appraisement. 
Estate  of  ,  deceased. 

Schedule  B. 

The  said  decedent  leaving  a  widow  and  children  under  fifteen 

years   of  age,   we   do   set   off  and   allow   to  ,   widow,   and   , 

children  of  said  decedent  under  the  age  of  fifteen,  the  following  property 

for support  for  one  year  from  the  death  of  said  decedent,  to  wit: 

Value  of  provisions  and  other  property  already  consumed $ 

And  there  not  being  property  of  a  suitable  kind  to  set 

off,  we  certify  that will  need  in  money  the  sum  of  

dollars,  distributed  as  follows: 

To    

To .  '  

To    

To    

To    

To    

Total  in  money  and  property  allowed 

Dated  ,  19—.  


Appraisers. 
R.  S.,  §§  6040-6041. 

Inventory   and    Appraisement. 
Estate  of  .  deceased. 

Schedule  D. 
Personal    Goods    and    Chattels. 
The  following  personal  goods  and  chattels,  belonging  to  the  estate  of 
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the  said  decedent  which  are  assets  in  the  hands  of  the  said 
exhibited  to  us,  we  appraise  as  follows: 


No.  of 
Item. 


Weight,  Measure 

or  No.  Articles 

in  Item. 


Description  of  Articles 
Appraised. 


Appraised  Value. 


Dated 


-,  19—. 


R.  S.,  §§  6031-6034.  Appraisers. 

Inventory   and   Appraisement. 

Estate  of  ,  deceased. 

Schedule  E. 
The  following  is  an  account  of  all  moneys,  whether  in  specie  or  bank 
bills,  or  other  circulating  medium,  belonging  to  the  said  deceased,  which 

have  come  to  the  hands  of  the  said . 

N.  B.     If  there  is  no  money,  state,  "No  money  of  any  kind." 

Specie    ? 

U.   S.   treasury   notes 

National   bank   notes 

Total  amount  of  money $ 

Dated  ,  19—.  , 


R.  S.,  §  6037.  Appraisers. 

Schedule  F. 

The  following  is  a  particular  statement  of  all  bonds,  mortgages,  notes 
and  all  other  securities  for  the  payment  of  money  belonging  to  the  de- 
cedent which  are  known  to  said  . 

N.  B.  The  description  or  kind  of  security  should  be  designated  in 
column  headed  "Kind  of  Claim"  opposite  each  name  as  follows:  "B.," 
for  bond;   "B.  and  M.,"  for  bond  secured  by  mortgage;   "D.  B.,"  for  due 


bill; 

"N.,"  for  note 

;  "N 

.  and  M.,"  for  note  secured  by  mortgage. 

No. 

Names  and 

P.  0.  Address 

of  Debtors. 

3^ 

Date. 

Sum 
Origin- 
ally 
Payable 

1" 

Date 

v.'hen 

Interest 

Com'ed. 

Indorsement. 

prob- 
col- 
ble. 

Date. 

Amount 

Sum 
ably 
lecti 

Dated 


-,  19—. 


R.  S.,  §  6035. 


Appraisers. 
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Schedule  G. 
The  following  is  a  statement  of  all  other  debts  and  accounts,  rights 
and  credits  belonging  to  said  decedent  which  are  known  to  said  . 


No. 


Names  and  P.  O.  Address 
of  Debtors. 


Kind  of 
Claim. 


Date. 


Balance  or 
Thing  Due. 


Value  or 
Suju  Col- 
lectible. 


Dated 


19- 


Appraisers. 


R.  S.,  §6036. 


Inventory  and  Appraisement. 
Estate  of  ,  deceased. 

Schedule  H. 

Real  Estate. 
We,  the  undersigned  appraisers,  do  on  our  oaths,  and  upon  actual  view, 
appraise  the  real  estate  of  said  decedent,  hereinafter  described,  as  follows, 
to  wit: 


Dated 


-,  19—. 


Appraisers. 
R.  S.,   §  6025. 

Recapitulation  of  the  Assets  Belonging  to  Said  Estate. 
Total  appraisement  of  personal  goods  and  chattels,  as  per  sched- 
ule D  $ 

Moneys  belonging  to  the  decedent,  as  per  schedule     E 

Total  appraisement  of  securities,  as  per  schedule  F 

Total  appraisement  of  other  claims  and   accounts  as   per   sched- 
ule G  

Total  appraisement  of  real  estate,  as  per  schedule  H 

Total   appraisement   of   assets $ 

Dated  ,  19—.  , 


Appraisers. 


The  State  of  Ohio, 
County,  ss: 


The  undersigned 


Affidavit. 


of  the  estate  of 


late  of  said  county, 


deceased,  being  duly  sworn  according  to  law,  deposes  and  says  that  the 
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foregoing  inventory  is,  in  all  respects,  just  and  true,  that  it  contains  a 
true  statement  of  all  the  estate  and  property  of  the  said  deceased,  which 
has  come  to  the  knowledge  of  affiant—,  and  particularly  of  all  money, 
bank  bills,  or  other  circulating  medium  belonging  to  the  deceased,  and  of 
all  just  claims  of  the  said  deceased  against  the  said  affiant —  or  other 
persons,  according  to  the  best  of  — h —  knowledge.  • 


Sworn  to  before  and  signed  in  my  presence,  this  day  of  , 

^   J)   19 ,  ,  Probate  Judge. 

R.   S.,   §    6046. 

§  874.    Notice  of  appraisement. 

Estate  of  ■ ,   deceased. 

Notice  is  hereby  given  that  an  inventory  and  appraisement  of  the  es- 
tate and  property  of ,  late  of county,  deceased,  will  be  taken 

at late  residence  in  township,  on  the  day  of , 

19 — ^  commencing  at  —  o'clock  —  m.,  and  continuing  from  day  to  day 
until  completed. 

Dated  this  day  of  ,  19 — .  • 


§  875.    Journal  entry  for  notice  to  file  inventory. 


Probate  Court, 


19—. 


County,  Ohio.  Inventory.     Order  for  Notice. 

In  the  matter  of  the  of  . 


It  appearing  to  the  court  that  the  time  within  which  ,  as  

of ,  is  required  by  law  to  file  h—  inventory  as  such  

expired  on  the  day  of  ,  19—,  and  that  h—  has  failed  to  so 

return  such  inventory  ,  it  is  therefore  ordered  that  notice  issue  to 

said  requiring  h —  to  make  such  return  on  or  before  the  

(Jay  of ,  19 — .     Said  notice  to  be ,  and  this  cause  is  continued. 

,  Probate  Judge. 


§  876.    Entry  of  filing  inventory. 

Probate  Court, 

County,   Ohio.  Inventory.     Orders. 


In  the  matter  of  the  of 


This  day of appeared  in  open  court  and  filed  herein  h — 

inventory  as   such  .     It   is   ordered   that  this   proceeding, 

including  said  inventory ,  be  recorded  in  the  records  of  inventories 

in  this  court.     It  is  further  ordered  that  said pay  the  costs  herein 

taxed  at  $ ,  within days.  ,  Probate  Judge. 
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§  877.    Order  requiring  return  of  inventory. 

The  State  of  Ohio,  Probate  Court. 

County,  ss: 

To  the  sheriff  of  said  county,  greeting: 

You  are  hereby  commanded  to  make  due  service  and  return  of  the 
following  order  as  therein  directed. 

Witness  my  hand  and  the  seal  of  said  court,  at ,  Ohio,  this 

day  of  ,  19—.  ,  Probate  Judge. 

Probate  Court.  ,  19 — . 

Order  Requiring  Return   of  Inventory. 

In  the  matter  of  the  estate  of  ,  deceased. 

It  appearing  to  the  court  that of  the  estate  of  ,  deceased, 

has  neglected  (or  refused)  to  return  the  inventory  of  said  estate  within 
three  months  after  h —  appointment,  as  required  by  law,  it  is  ordered 
that  such  ,  return  an  inventory  according  to  law,  on  or  before  the 

day  of  ,  19 — .     And  it  is  further  ordered  that  the  sheriff  of 

this  county  serve  this  order  on  the  said  by  delivering  to  him  per- 
sonally a  true  copy  thereof,  and  that  return  of  such  service  be  made  on  or 
before  the day  of ,  19 — .  ,  Probate  Judge. 

The  State  of  Ohio, 

County,  ss: 

I,  judge  and  ex-officio  clerk  of  the  probate  court  within  and  for  said 
county,  do  hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  of 
the  order  of  said  court  made  in  the  above  entitled  matter;  as  the  same 
appears  of  record  on  the  journal  of  said  court. 

Witness  my  hand,  etc. 

Sheriff's  Return. 

Sheriff's  Office,  ,  19 — . 

Received  this  order  on  the  day  of  ,  19 — ,  at  —  o'clock 

—  M.,  and  on  the  day  of  ,  19 — ,  I  served  the  same  on  the 

within  named  of  the  estate  of  ,  deceased,  by  delivering  to 

h —  personally  a  true  copy  thereof.  ,  Sheriff. 

R.  S.,  §§  6047-6049.     O.  L.,  vol.  91,  p.  69. 


§  878.    statement  to  county  auditor  for  taxation. 
Probate  Court,  No. 


County,  Ohio.  Statement  of  Value  of  Property. 

In  the  matter  of  the  estate  of  ,  deceased. 

To  the  auditor  of  said  county: 

In  pursuance  of  the  statute  in  such  cases  made  and  provided,  the  fol- 
lowing statement  is  submitted  of  the  aggregate  value  of  each  class  of 

property,  other  than  real,  of  the  estate  of ,  late  of township, 

in  said  county,  deceased,  as  shown  by  the  inventory  of  said  estate,  filed 
in  said  court,  by  ,  administrator,  executor. 

,  19—. 
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Recapitulation  of  the  Assets  Belonging  to  Said  Estate. 

Total  appraisement  of  personal  goods  and  chattels $ 

Moneys  belonging  to  the  decedent 

Total  appraisement  of  notes,  securities,  etc 

Total  appraisement  of  accounts,  etc 

Total  appraisement  of  assets $ 


The  State  of  Ohio, 

County,  ss: 

I, ,  judge  of  the  probate  court  in  and  for  said  county,  do  hereby 

certify  that  the  foregoing  is  a  full  and  correct  statement  showing  the 
aggregate  value  of  each  class  of  property  other  than  real,  as  shown  by 
the  inventory  of  said  estate  filed  in  this  court. 

In  witness  whereof,  etc. 

R.  S.,  §  6044. 

§  879.    Petition  for  set-off  and  allowance  of  year's  support. 
Probate  Court,  No.  . 


County,  Ohio.  Petition. 

In  the  matter  of  the  estate  of  ,  deceased. 

To  the  said  probate  court: 

Your  petitioner,  ,  respectfully  represents  that  she  is  the  widow 

of  ,  late  of  township,  county,  Ohio,  deceased;   that 

was  on  the day  of ,  19 — ,  duly  appointed  and  qualified 

of  the  estate  of  said  decedent,  that^  the  set-off  and  allow- 
ance to  your  petitioner  as  widow  and  to  the  children  of  said  decedent  un- 
der the  age  of  fifteen  years,  to  support  them  for  twelve  months  from 
the  death  of  said  decedent,  as  provided  for  by  law. 

Your  petitioner  therefore  prays  that  appraisers  be  appointed  to  make 
such  set-off  and  allowance,  and  that  an  order  issue  to  them  accordingly. 

Dated  this  day  of  ,  19 — .  . 

The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  the  statements  in  the  foregoing 

petition  are  true  as  she  verily  believes.  . 

Sworn  to  before   me  and   signed   in  my  presence  this  day   of 

,  19 — .  ,  Probate  Judge. 


R.  S.,  §  6040. 

^  Here  say,  "the  appraisers  of  the  estate  and  effects  of  said  decedent 
failed  to  make,"  or  say,  "said  decedent  by  his  last  will  and  testament  re- 
quested that  no  appraisement  of  his  estate  and  effects  be  made,  and  the 
court  ordered  the  same  dispensed  with,  that  no  provision  was  made  by  said 
will  in  lieu  of." 
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§  880.    Journal  entry,  order  for  notice  of  hearing  petition  for  set- 
off and  allowance  of  a  year's  support. 
Probate  Court,  .  19 — . 

County,  Ohio.  Order  of  Notice. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day ,  widow  of ,  deceased,  appeared  in  open  court  and 

filed  her  petition  for  set-off  and  allowance  of  year's  support. 

It  is  ordered  that  the  day  of  -,  19 — ,  at  —  o'clock  —  m., 

be  and  hereby  is  fixed  as  the  time  of  hearing  said  petition;  and  it  is  fur- 
ther ordered  that  notice  thereof  in  writing  be  given  to  of  said 

estate  days  before  said  time  of  hearing,  and  this  cause  is  con- 
tinued.   ,  Probate  Judge. 

§  881.    Notice  of  hearing  petition  for  set-off  and  allowance  of 
year's  support. 

Probate  Court,  No.  . 

County,  Ohio.  Petition  for  Set-off  and  Allowance  of 

Year's  Support. 
Notice   of    Hearing. 

In  the  matter  of  the  estate  of  ,  deceased. 

To ,  of  the  estate  of ,  deceased : 

You  are  hereby  notified  that  on  the day  of  ,  19 — ,  

filed  in  said  court  her  petition  for  the  appointment  of  appraisers  to  make 
the  set-off  and  allowance  for  the  support  of  herself  as  widow  and  the 
children  under  the  age  of  fifteen  years,  of  said  decedent,  for  twelve 
months  from  his  death,  as  provided  for  by  law,  and  that  said  petition 
will  be  for  hearing  before  said  court  on  the day  of ,  19 — ,  at 

—  o'clock  —  M. 

In  witness  whereof,  etc. 

The  State  of  Ohio,  Sheriff's  Return. 

County,  ss: 

Received  this  writ  ,  A.  D.  19 — ,  at  —  o'clock  —  m.,  and  on  the 

day  of  ,  19 — ,  I  served  the  same  by  delivering  a  true  copy 

thereof  personally  to  the  within  named  .  ,  Sheriff. 

The  State  of  Ohio,  Affidavit  of  Service. 

County,  ss: 

,  being  first  duly  sworn,  says  that  on  the  day  of  , 


A.  D.  19 — ,  he  served  the  within  notice  on  said  ,  within  named,  by 

delivering  to  him  personally  a  true  copy  thereof.  . 

Sworn  to  before  me  and   signed   in  my  presence  this  day  of 

,  A.  D.  19—.  ,  Probate  Judge. 

By  ,  Deputy  Clerk. 

R.  S.,  §§  6040,  6406. 
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§  882.    Journal  entry — Order  appointing  appraisers  to  make  set-off 
and  allowance  for  year's  support. 
Probate  Court,  ,  19 — . 

County,  Ohio.  Order. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day  this  cause  came  on  to  be  heard,  and  the  court  being  fully 
advised  in  the  premises,  finds  that  the  statements  in  the  petition  are  true. 
It  is  therefore  ordered  that , and ,  three  suitable  disin- 
terested persons,  be  and  they  hereby  are  appointed  as  appraisers  to  set  off 

and  allow  to  ,  widow,  and  to  the  children  of  said  decedent  under 

the  age  of  fifteen  years,  sufficient  provisions  or  other  property  to  support 
them  for  twelve  months  from  the  death  of  said  deceased,  and  that  report 
thereof  be  signed  by  said  appraisers,  and  returned  to  this  court  without 
delay.  ,  Probate  Judge. 

R.  S.,  §  6040. 

§  883.    Order  to  appraisers  to  make  set-off  and  allowance  of  year's 
support. 
Probate  Court,  No.  . 

County,  Ohio.  Order  to  Appraisers. 

In  the  matter  of  the  estate  of  ,  deceased. 

To and ,  appraisers,  greeting: 

You  are  hereby  notified  that  you  have  been  appointed  by  order  of  said 

probate  court  as  appraisers  to  set  off  and  allow  to  ,  widow,  and  to 

the  children  under  the  age  of  fifteen  years,  of  said  decedent,  sufficient 
provisions  or  other  property  to  support  them  for  twelve  months  from 
the  death  of  said  decedent. 

You  will,  therefore,  after  being  duly  sworn  faithfully  to  discharge 
your  trust,  make  the  set-off  and  allowance  as  aforesaid,  and  if  there  is 
not  sufficient  personal  property,  or  property  of  a  suitable  kind  to  so  set 
off  to  said  widow  and  children,  you  will  certify  what  sum,  or  further 
sum,  in  money,  is  necessary  for  the  support  of  said  widow  and  children. 

You  will  thereupon  deliver  this  order,  with  your  proceedings  thereon, 
to ,  of  said  estate,  that  he  may  return  the  same  to  this  court  with- 
out delay. 

Witness  my  hand,  etc. 

Return. 
To  the  Hon.  ,  Probate  Judge: 

The  undersigned,  ,  of  the  estate  of  ,  deceased,  makes  re- 
turn of  the  order  hereto  attached,  with  the  proceedings  had  in  pursuance 
thereof. 

Dated  this day  of  ,  19 — .  . 


Oath   of   Appraisers. 
The  State  of  Ohio, 

County,  ss: 

We,  the  undersigned,  do  make  solemn  oath  that  we  will  truly,  hon- 


8    884  OHIO    PROBATE    LAAV    AND    PRACTICE.  5G4 


estly  and  impartialb'  perform  the  duties  required  of  us  by  law.  as  ap- 
praisers, in  pursuance  of  the  foregoing  order,  according  to  the  best  of 
our  knowledge  and  ability.  . 


Sworn   to  before  me'  and   signed   in   my  presence  this  day  of 

.   19—.  . 


R.  S.,  §  6040. 

Report  of  Appraisers. 
Probate  Court, 

County,  Ohio. 

In  the  matter  of  the  estate  of  ,  deceased. 

To  the  said  probate  court: 

The  undersigned  appraisers  respectfully  report  that  in  pursuance  of 

the  order  hereto  attached,  we  do  set  off  and  allow  to  ,  widow,  and 

,  children  of  said  decedent  under  the  age  of  fifteen  years,  the  fol- 
lowing property  for  support  for  twelve  months  from  the  death  of 

said  decedent,  to  wit: 

Value   of   provisions   and    other   property    already    consumed:    

And  there  not  being property  of  a  suitable  kind  to  set  off,  we  cer- 
tify that  — h —  will  need  in  money  the  sum  of dollars,  distributed 

as  follows: 

To    $ 

To    

To    

To    

To    

To    

Total  amount  in  money  and  property  allowed $ 

Dated  this  day  of  ,  19—. 

Respectfully  submitted:  , 


Appraisers. 


.§  884.    Journal  entry — Final  order  and  judgment,  on  petition  for 

set-off  and  allowance  of  year's  support. 

Probate  Court,  .  19—- 

County,  Ohio.  Final  Order  and  Judgment. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day  came ,  of  the  estate  of ,  deceased,  and  filed  herein 

the  report  of  the  appraisers  heretofore  appointed  to  make  the  set-off  and 
allowance  to  the  widow  and  children  of  said  decedent,  for  twelve  months 
from  his  death,  as  provided  by  law,  and  in  pursuance  of  the  order  here- 
tofore issued.     It  is  ordered  that  this  proceeding  be  recorded,  and  that 

said  pay  the  costs  herein  taxed  at  $ within  days. 

,  Probate  Judge. 

R.  S.,  §  6040. 
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§  885.    Petition  for  review  of  year's  allowance. 
Probate  Court,  No.  . 


County,  Ohio.  Petition. 

In  ttie  matter  of  the  estate  of  ,  deceased. 

To  the  said  probate  court: 

Your  petitioner, ,  respectfully  represents  that  — he  is^  of 

,  late  of township, county,  Ohio,  deceased;  that 

was  on  the day  of ,  19 — ,  duly  appointed  and  qualified 


of  the  estate  of  said  decedent,  that  the  appraisers  of  the  estate  and  effects 
of  said  decedent  comprised  in  the  inventory,  set  off  and  allowed  to  the 
widow   and    children   under  the   age   of  fifteen   years,   of   said    decedent, 

provisions,  property  and  money  amounting  to  the  sum  of  dollars, 

as  shown  by  said  inventory  and  the  schedules  therewith  returned,  on 
file  in  this  court.     That  said  allowance  is . 

Your  petitioner  therefore  prays  that  said  allowance  may  be  reviewed, 

and  ^  by  the  sum  of  dollars,  making  the  total  amount  of 

such  allowance  necessary  for  the  support  of  such  widow  and  children, 
the  sum  of ■  dollars. 

Dated  this  day  of  ,  19—.  . 

The  State  of  Ohio, 

County,  ss: 

.  being  duly  sworn,  says  that  the  statements  in  the  foregoing 


petition  are  true  as  — he  verily  believes.  . 

Sworn  to  before  me  and   signed   in  my  presence  this  day  of 

,  19 — .  ,  Probate  Judge. 


R.  S.,  §   6043. 

§  886.    Journal  entry,  order  for  notice  of  hearing  petition  for  re- 
view of  year's  allowance. 

Probate  Court,  ,  19—. 

County,  Ohio.  Order  of  Notice. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day  ,  of ,  deceased,  appeared  in  open  court  and  filed 

h —  petition  for  a  review  of  the  allowance  made  to  the  widow  and  chil- 
dren of  said  decedent  for  their  support  for  twelve  months  from  his  death, 
and  asking  that  the  same  may  be  $ . 

It  is  ordered  that  the  day  of  ,  19—,  at  —  o'clock  —  m., 

be  and  hereby  is  fixed  as  the  time  of  hearing  said  petition;  and  it  is  fur- 
ther ordered  that  notice  in  writing  be  given  to ,  of  said  estate 

days  before  said  time  of  hearing,  and  this  cause  is  continued. 

,  Probate  Judge. 

R.  S.,  §  6043. 

^  "Widow,"  "heir-at-law,"  "legatee"  or  "creditor." 
^  "Insuflficient,"  "excessive"  or  otherwise. 
^  "Increased"  or  "diminished." 
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§  887.    Notice  of  hearing  petition  for  review  of  year's  allowance. 
Probate  Court,  No.  . 


County,  Ohio.  Petition  for  Review  of  Year's  Allowance. 

Notice  of  Hearing. 

In  the  matter  of  the  estate  of  ,  deceased. 

To  ,  of  the  estate  of ,  deceased: 

You  are  hereby  notified  that  on  the day  of ,  19 — , 


filed  in  said  court  — h —  petition  for  a  review  of  the  allowance  made  to 
the  widow  and  children  of  said  decedent  for  their  support  for  twelve 

months  from  his  death,  and  asking  that  the  same  may  be  by  the 

sum  of  dollars,  and  that  said  petition  will  be  for  hearing  before 

said  court  on  the  day  of ,  19 — ,  at  —  o'clock  —  ii. 

In  witness  whereof,  etc. 

The  State  of  Ohio,  Sheriff's  Return. 

County,  ss: 

Received  this  writ ,  A.  D.  19 — ,  at  —  o'clock  —  m.,  and  on  the 

day  of  ,  19 — ,  I  served  the  same  by  delivering  a  true  copy 


thereof  personally  to  each  of  the  within  named  

,  Sheriff, 

The  State  of  Ohio,  Affidavit  of  Service. 
Countj',  ss: 


-,  being  first  duly  sworn,  says  that  on  the  day  of 


A.  D.  19 — ,  he  served  the  within  notice  on  said  ,  within  named, 

by  delivering  to  each  personally  a  true  copy  thereof.  . 

Sworn  to  before  me  and   signed   in  my  presence  this  day  of 

,  A.  D.  19—.  ,  Probate  Judge. 

By  ,  Deputy  Clerk. 

R.  S.,  §  G043. 

§  888.  Journal  entry — Final  order  and  judgment  on  petition  to 
review  year's  allowance. 

Probate  Court,  ,  19—. 

County,  Ohio.  Order. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day  this  cause  came  on  to  be  heard,  and  the  court  having  heard 
the  testimony  and  arguments,  and  being  fully  advised  in  the  premises, 
finds  that  the  allowance  made  by  the  appraisers  of  the  estate  and  effects 
of  said  decedent  for  the  support  of  the  widow  and  children  for  twelve 

months  from  the  death  of  said  decedent  is    '  and  that  the  same 

should  be "  by  the  sum  of  dollars.     It  is  therefore  ordered 

that  such  allowance  be-  accordingly,  making  the  total  amount  of 

such  allowance  the  sum  of  dollars,  which  amount  said  is 

ordered  to  pay  over  according  to  law,  instead  of  the  amount  as  made  by 

*  "InsuflBcient,"  "excessive,"  or  otherwise. 
'"Increased"  or  "diminished." 
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said  appraisers.     And  it  is  further  ordered  that  this  proceeding  be  re- 
corded, and  that  pay  the  costs  herein  taxed  at  $ within 

days.  ,  Probate  Judge. 

R.  S.,  §  6043. 

§  889.    Motion  for  citation  to  require  filing  of  inventory. 

Probate  Court, 

County,  Ohio.  Motion  for  Writ  of  Citation. 

The  State  of  Ohio,  on  application  of  vs.  ,  of 


Your  petitioner  represents  that  — he  is  one  of  the  of  , 

and  that  more  than  months  have  elapsed  since  as  

of  ,  and  that  the  said  has  neglected  to  file  of  said 

as  by  law  he  is  required  to  do. 

The  relator  therefore  moves  the  court  for  a  writ  of  citation  against 

the  said ,  and  that  such  proceedings  may  be  had  to  enforce  the 

filing  of  such as  may  be  authorized  by  law.  . 

Dated  ,  19—. 

R.  S.,  §§  524,  6047,  6087,  6178,  6275,  6330. 


§  890.    Entry  ordering  citation  and  fixing  time  of  filing. 


Probate  Court, 


19—. 


County,   Ohio.  Motion  for  Citation  Orders. 

In  the  matter  of  the of . 


This  day  appeared  in  open  court  and  filed  — h —  motion  for  a 

citation  to  issue  against  as  of  . 

And  it  appearing  to  the  court  that-  said  motion  ought  to  be  granted, 

it  is  ordered  that  a  citation  issue  requiring  said  to  file  in  this 

court  — h as  such on  or  before  the  day  of  , 

19_^  at  —  o'clock  —  M.,  or  then  and  there  to  appear  and  show  cause  why 
an  attachment  should  not  issue  against  — h—  for  — h —  default;    said 

citation  to  be  served  upon  — h— ,  days  before  said  day,  and  this 

cause  is  continued.  .  Probate  Judge. 


§  891.    Notice  to  executor-administrator  to  file  inventory. 


Probate  Court, 


19—. 


County,  Ohio. 


Mr.  ,  you  are  hereby  notified  that  the  time  for  filing  your  in- 
ventory  as   executor-administrator   of  ,   deceased,   expired   on   the 

— —  day  of  ,  19—. 

You  are  respectfully  requested  to  file  the  same  at  once. 

Sees.  5996,  6006  and  6023,  Revised  Statutes  of  Ohio,  provides  that 

"Every  executor  or  administrator  shall,  within  three  months  after  his 
appointment,  make  and  return  upon  oath,  into  court,  a  true  inventory  of  all 
the  goods,  chattels,  moneys,  rights  and  credits  of  the  deceased,  which  are 
by  law  to  be  administered,  and  which  shall  have  come  to  his  possession  or 
knowledge. 
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If  any  executor  or  admiuistrator  shall  fail  to  file  the  inventory  as  pro- 
vided by  law,  he  may  be  removed  and  a  successor  appointed. 
Witness  my  signature,  etc. 


-,  Probate  Judge. 


By    

Doc. Page 

§§  6047,  6049. 


§  892.    Complaint  for  concealing,  etc.,  assets. 
Probate  Court,  No. 


County,  Ohio.  Complaint. 

The  State  of  Ohio,  on  complaint  of  vs.  . 

To  the  honorable  judge  of  said  probate  court: 

The  undersigned  respectfully  represents  that  — he  is  of  

deceased;    that  — he  has  good   reason   to  and   does  suspect  that  


has   concealed,   embezzled   or   conveyed   away    moneys,    goods,     chattels, 

things  in  action,  or  effects  of  said  ,  deceased. 

Wherefore  — he  asks  that  a  writ  of  citation  may  issue  against  the  said 

requiring  h —  forthwith   to   appear  before   said   court,   then  and 

there  to  be  examined,  on  oath  touching  the  matter  of  this  complaint,  and 
that  such  proceedings  may  be  had  in  the  premises  as  are  authorized  by 
law.  . 


The  State  of  Ohio, 
County,  ss: 


,  being  duly  sworn,  says  that  the  statements  in  the  foregoing 

complaint  are  true  as  — he  verily  believes.  . 


Sworn  to  before  me  and   signed   in  my  presence  this  day  of 

,  19 — .  ,  Probate  Judge. 


R.  S.,  §§  6053-6060.     O.  L.  90,  p.  53. 

§  893.    Same — Entry  ordering  citation. 

Probate  Court,  ,   19 — . 

County,  Ohio.        Concealing,  etc..  Assets.     Order  for  Citation. 

The  State  of  Ohio  on  complaint  of  ,  plaintiff,  vs.  defend- 
ant. 

This  day  ,  interested  in  the  estate  of  said  ,  deceased,  as 

,  appeared  in  open  court  and  made  complaint  in  writing,  duly  veri- 
fied, against  ,  suspected  of  having  concealed,  embezzled  or  con- 
veyed away  certain  assets  of  said  deceased,  described  therein;  it  is  there- 
fore ordered  that  said  be  cited  to  appear  forthwith  before  this 

court,  then  and  there  to  be  examined,  on  oath,  touching  the  matter  of 
said  complaint;  that  a  writ  of  citation  issue  accordingly,  and  this  cause 
is   continued.  ,   Probate   Judge. 

R.  S.,  §  6053. 
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§  894.    Same — Entry — Order  for  attachment. 

Probate  Court,  ,   19 — . 

County,  Ohio.  Concealing,  etc.,  Assets. 

Order    for    Attachment. 

The  State  of  Ohio  on  complaint  of ,  plaintiff,  vs.  ,  defend- 
ant. 

It  appearing  to  the  court  that  said  has  been  duly  cited  to  ap- 
pear and  to  be  examined  on  oath  touching  the  matter  of  the  complaint 
filed  against  h — ,  as  heretofore  ordered,  and  that  he  refuses  or  neglects 
to  so  appear  and  to  submit  to  such  examination;  it  is  therefore  ordered 
that  a  writ  of  attachment  issue  to  the  sheriff  of  this  county  commanding 

him  to  take  the   said  and   have  h —  body  forthwith  before  this 

court,  to  abide  such  order  as  may  be  made  concerning  h —  in  this  behalf, 
and  this  cause  is  continued.  ,  Probate  Judge. 

R.  S.,  §  6054. 

§  895.    Same — Entry — Order  of  commitment. 

Probate  Court,  ,   19 — • 

County,  Ohio.  Concealing,  etc.,  Assets. 

Order   of   Commitment. 

The  State  of  Ohio  on  complaint  of ,  plaintiff,  vs.  ,  defend- 
ant. 

This  day  this  cause  coming  on  to  be  heard  upon  the  complaint  hereto- 
fore filed   herein   against  the   said  ;    and   the   said  having 

been  duly  cited  as  heretofore  ordered,  and  ^ . 

It  is  therefore  ordered  that  the  said  be  committed  to  the  jail 

of  this  county,  there  to  remain  in  close  custody  until  — h —  shall  submit 
to  the  order  and  direction  of  the  court  in  that  behalf,  and  this  cause  is 
continued.  ,   Probate   Judge. 

R.  S.,  §  6054. 

§  896.  Same — Entry — Final  orders  and  judgment — Finding  ac- 
cused guilty. 

Probate  Court,  .   19—- 

County,  Ohio.  Concealing,  etc.,  Assets. 

Final  Orders  and  Judgment. 

The  State  of  Ohio  on  complaint  of ,  plaintiff,  vs.  ,  defend- 
ant. 

This  day  the  cause  coming  on  to  be  heard  upon  the  complaint  hereto- 
fore filed  by  said against  said and  the  parties  hereto  having 

^  "Refusing"  or  "neglecting  to  appear  and  submit  to  an  examination  in 
obedience  thereto,"  or,  "now  appearing  in  obedience  thereto  the  exam- 
ination proceeded,  and  the  said  refusing  to  answer  certain  inter- 
rogations lawfully  propounded  to  h—  during  the  progress  of  such  ex- 
amination, to  wit:   ,  and  the  said  still  refusing  to  answer 

said  questions  after  having  been  ordered  by  the  court  to  do  so." 
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waived  their  right  to  trial  by  jury,  the  cause  proceeded  to  hearing  before 

the  court.     And  the  court  having  heard  the  examination  of  said  

and  of  the  other  witnesses  touching  the  matter  of  said  complaint,  and 
being  fully  advised  in  the  premises  finds  that  said  accused  is  guilty  as 

charged  in  the  complaint  of  having  ' the  = of  said  deceased, 

described  in  the  said   complaint,   the  value  of  which  ■ the  court 

finds  to  be  the  sum  of  dollars  ($ ),  and  that  the  said  estate 

has    been    damaged    by    reason    thereof    in    the    sum    of    dollars 

(I ). 

It  is  therefore  ordered  and  adjudged  that^  recover  from  the 

said  the  said  sum  of dollars  (? ),  being  the  value  of 

the  property  so  as  aforesaid  found  to  have  been '  ,  together  with 

ten  per  centum  penalty  and  all  the  costs  of  this  proceeding,  taxed  at 

% .     It  is  further  ordered  that  this  proceeding  be  recorded  in  the 

records  of  this  office.  ,  Probate  Judge. 

R.  S.,  §  6057. 

§  897.    Same — Entiy  finding  accused  not  guilty. 

Probate  Court,  ,   19 — . 

County,   Ohio.  Concealing,  etc..   Assets. 

Final  Orders  and  Judgment. 

The  State  of  Ohio  on  complaint  of ,  plaintiff,  vs.  ,  defend- 
ant. 

This  day  the  cause  coming  on  to  be  heard  upon  the  complaint  hereto- 
fore filed  by  said  against  said  ,  and  the  parties  hereto  hav- 
ing waived  their  right  to  trial  by  jury,  the  cause  proceeded  to  hearing 
before  the  court.     And  the  court  having  heard  the  examination  of  said 

and  of  the  other  witnesses  touching  the  matter  of  said  complaint, 

and  being  fully  advised  in  the  premises  finds  that  said  accused  is  not 
guilty    of    either    having   concealed,    embezzled    or    conveyed    away    any 

moneys,  goods,  chattels,  things  in  action  or  effects  of  ,  deceased 

aforesaid,  and  he  is  therefore  discharged  herefrom.     It  is  ordered  that 

this  proceeding  be  recorded  and  that  said  pay  the  cosls  herein 

taxed  at  $ within  ten  days.  ,  Probate  Judge. 

R.   S.,  §  6057. 

'  Concealed  or  embezzled  or  convej'ed  away. 

-  Moneys,  or  goods,  or  chattels,  or  things  in  actions,  or  effects. 

^  If  the  accused  is  not  the  administrator  or  executor,  here  say,  " , 

the  administrator    (or  executor)    of  the  estate  of  ,  deceased."     If 

the  accused  is  the  administrator  or  executor,  say,  "the  state  of  Ohio,  for 

the  use  and  benefit  of  the  estate  of  ,  deceased,"  recover  from  the 

said  ,  administrator  (or  executor)  as  aforesaid. 
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§  898.    Same — Commitment. 
Probate  Court,  No.  . 


County,  Ohio.  Commitment. 

The  State  of  Ohio,  on  complaint  of vs.  . 


To  the  sheriff  of  said  county,  greeting: 

Whereas,  . 

Therefore,  in  the  name  of  the  state  of  Ohio,  I  command  you  to  receive 

the  said  into  your  custody,  in  the  jail  of  the  county  aforesaid, 

there  to  remain  in  close  custody  until  — he  shall  submit  to  the  order  and 
direction  of  the  court  in  that  behalf,  or  until  discharged  by  due  course  of 
law. 

Witness  my  signature,  etc.,  at ,  Ohio,  this day  of  , 

19 — .  ,  Probate  Judge. 

Sheriff's  Return. 
The  State  of  Ohio, 
County,  ss: 

Received  this  writ  ,  19 — ,  at  —  o'clock  —  m.,  and  pursuant  to 

its  command,  I  have  committed  the  within  named  to  the  jail  of 

said  county,  .  ,   Sheriff. 

R.  S.,  §§  6054,  5639,  5640,  5645,  5254,  5256,  5468,  5474,  5481. 


CHAPTER  XXXIII. 

INYEXTOUY    AND    APPRAISEMENT — PARTNERSHIP    ASSETS — FORMS. 

Section  Section 

899.  Application  for  appointment  of     903.  Notice    of    hearing   application 

appraisers  by  surviving  part-  for   appointment   of  apprais- 

ner.  ers. 

900.  Journal  entry — Orders  on  filing     904.  Journal    entry    appointing    ap- 

application     to    appoint    ap-  praisers  to  appraise  partner- 

praisers    by    surviving    part-  ship  assets. 

ner.  905.  Entry  on   return  of  inventory 

901.  Application  for  appointment  of  and  appraisement. 

appraisers   by   administrator     90G.  Order  to   appraisers — Form   of 
or  executor.  inventory  and  appraisement. 

902.  Journal  entry — On  filing  appli-     907.  Bond  of  surviving  partner. 

cation  to  appoint  appraisers     908.  Journal  entry  approving  bond 
by  executor  or  administrator.  of  surviving  partner. 

§  899.  Application  for  appointment  of  appraisers  by  surviving 
partner. 

Probate  Court,  No.  . 

County,  Ohio.  Partnership  of  . 

Application. 

In  the  matter  of  the  estate  of  ,  deceased. 

To  the  Hon.  ,  judge  of  said  court: 

The  undersigned  respectively  represent:     That  ,   the  surviving 

partner  of  the  late  firm  of  ,  composed  of ,  doing  business  as 

,  in  county,  Ohio:     That  on  the  day  of ,  A.  D. 

19 — ,  the  said  ,  one  of  the  members  of  said  firm,  died  — testate, 

and has  been  duly  appointed  and  qualified of  his  estate. 

The  undersigned,  therefore,  hereby  make —  application  for  the  ap- 
pointment of  and  as  three  judicious,  disinterested  apprais- 
ers, to  make  out,  under  oath,  a  full  and  complete  inventory  and  appraise- 
ment of  the  entire  assets  of  said  partnership,  including  real  estate,  to- 
gether with  a  schedule  of  the  debts  and  liabilities  thereof,  according  to 
the  statute  in  such  case  made  and  provided.  . 


R.  S.  §  3167. 

(572) 
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§  900.    Journal  entry — Orders  on  filing  application  to  appoint  ap- 
praisers by  surviving  partner — . 

Probate  Court,  ,  19 — . 

County,  Ohio.  Partnership  of . 

Orders  on  Filing  Application  to  Appoint  Appraisers. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day ,  surviving  partner —  of  the  late  partnership  of , 


appeared  in  open  court  and  filed  an  application  for  the  appointment  of 
appraisers  of  the  entire  assets  of  said  partnership.  It  is  ordered  that  the 
time  of  hearing  said  application  before  this  court  be  and  hereby  is  fixed 
for  the  day  of  ,  19 — ,  at  —  o'clock  — m.,  and  that  said  sur- 
viving partner —  first  give  notice   thereof   in  writing  to  ,   of  the 

estate  of  said  ,  deceased,  and  this  matter  is  continued. 

,  Probate  Judge. 

§  901.    Application  for  appointment  of  appraisers  by  administrator 

or  executor. 

Probate  Court,  No.  . 

County,  Ohio.  Partnership  of . 

In  the  matter  of  the  estate  of ,  deceased.  Application. 

To  the  Honorable ,  judge  of  said  court: 

The   undersigned    respectfully    represent —   that   ,    the   duly   ap- 
pointed and  qualified  ,  of  the  estate  of ,  late  of  said  county, 

deceased,  who  died  on  the day  of ,  A.  D.  19—;  that  the  said 

,  at  the  time  of  his  decease,  was  a  member  of  the   partnership 

composed  of  ,  doing  business  as  ,  under  the  firm  name  of 

,  at  . 

The  undersigned,  therefore,  hereby  make —  this application  for 

the  appointment  of as  three  judicious,  disinterested  appraisers,  to 

make  out,  under  oath,  a  full  and  complete  inventory  and  appraisement 
of  the  entire  assets  of  said  partnership,  including  real  estate,  together 
with  a  schedule  of  the  debts  and  liabilities  thereof,  according  to  the 
provisions  of  the  statute  in  such  case  made  and  provided. 


R.  S.,  §  3168. 

§  902.    Journal  entry  on  filing  application  to  appoint  appraisers  by 
executor  or  administrator. 

Probate  Court,  >  19     • 

County,  Ohio.  Partnership  of  . 

Orders  on  Filing  Application  to  Appoint  Appraisers. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day  ,  of  the  estate  of  ,  deceased,  appeared  in  open 

court  and  filed  an  application  for  the  appointment  of  appraisers  of  the 
entire  assets  of  said  partnership  of  .     It  is  ordered  that  the  time 
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Of  hearing  said  application  before  this  court  be  and  hereby  is  iixed  for 

^^^  day  of  ,  19—,  at  —  o'clock  —  m.,  and  that  said 

first  give  notice  thereof  in  writing  to ,  surviving  partner—  of  said 

partnership,  and  this  matter  is  continued. 

,  Probate  Judge. 

g  903.  Notice  of  hearing  application  for  appointment  of  appraisers. 

To : 

You  will  take  notice  that  the  application  of  the  undersigned 


of  the  late  partnership  of ,  doing  business  at ,  in  the  county 

of  .  Ohio,  for  the  appointment  of  three  judicious,  disinterested  ap- 
praisers, to  make  out,  under  oath,  a  full  and  complete  inventory  and  ap- 
praisement of  the  entire  assets  of  such  partnership,  including  real  estate, 
together  with  a  schedule  of  the  debts  and  liabilities  thereof,  will  be  for 

hearing  before  the  probate  court  of  County,  Ohio,  on  ,  the 

day  of ,  A.  D.  19—,  at  —  o'clock  —  m. 


The  State  of  Ohio, 
County,  ss: 


,  being  duly  sworn,  says  that  on  the day  of  ,  A.  D. 

19 — ,  he  delivered  to  a  true  copy  of  the  above  notice. 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  A.  D.   19—.  L 


R.  S.,  §§  3167,  3168. 

§  904.  Journal  entry — Appointing  appraisers  to  appraise  partner- 
ship assets. 

Inventory    and    Appraisement,    Partnership    Assets.    Orders,    Appraisers 

Appointed. 

Probate  Court,  19 

County,  Ohio. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day  this  cause  came  on  to  be  heard  upon  the  application  filed 
herein  for  the  appointment  of  appraisers  of  the  assets  of  the  late  partner- 
ship of ,  and  it  appearing  to  the  court  that  due  notice  of  this  hear- 
ing has  been  given,  as  heretofore  ordered,  ,  and   that  appraisers 

should  be  appointed,  it  is  ordered  that ,  and  ,  three 

judicious,  disinterested  persons  be  and  they  hereby  are  appointed  as  such 
appraisers.  It  is  further  ordered  that  said  appraisers  make  out,  under 
oath,  a  full  and  complete  inventory  and  appraisement  of  the  entire  assets 
of  said  partnership,  including  real  estate,  together  with  a  schedule  of 
the  debts  and  liabilities  thereof.    It  is  further  ordered  that  said  appraisers 
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deliver   such   inventory   and   appraisement  and    schedule   to   ,   the 

,  to  be  by  — h —  forthwith  filed  in  this  court,  and  this  cause  is 

continued.  ,  Probate  Judge. 

R.  S.,  §§  3167,  3168. 

§  905.    Entry  on  return  of  inventory  and  appraisement. 

Inventoi'y   and   Appraisement,   Partnership   Assets.     Orders. 
Probate  Court,  ,  19—. 

County,   Ohio. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day  came ,  of ,  and  filed  herein  the  inventory  and  ap- 
praisement of  the  assets  of  the  late  partnership  of  ,  together  with 

a  schedule  of  the  debts  and  liabilities  thereof;  it  is  ordered  that  this  pro- 
ceeding (including  the  schedule  of  the  real  estate)  be  recorded  in  the 
record  of  inventories  in  this  court.     It  is  further  ordered  that  the  costs 

herein  taxed  at  $ -,  be  paid  out  of  said  partnership  assets  by  said 

within  days.  ,  Probate  Judge. 

§  906.  Order  to  appraisers — Form  of  inventory  and  appraisement 
— Partnership  assets,  etc. 

Order  to  Appraisers. 
Probate   Court,  No.   . 

County,  Ohio.  Inventory  and  Appraisement. 

Partnership  of .  Order  to  Appraisers. 

In  the  matter  of  the  estate  of  ,  deceased. 

To and ,  appraisers,  greeting: 

You  are  hereby  notified  that  you  have  been  appointed  by  order  of  the 
probate  court  of  said  county,  appraisers  of  the  entire  assets  of  the  late 
partnership  of  ,  of  ,  in  said  county. 

You  will  therefore  make  out,  under  oath,  a  full  and  complete  inventory 
and  appraisement  of  the  entire  assets  of  said  partnership,  which  shall  be 
exhibited  to  you,  including  the  real  estate,  if  there  be  any,  together  with 
a  schedule  of  the  debts  and  liabilities  of  said  partnership,  and  perform 
all  other  duties  required  by  law  of  you  in  the  premises,  as  such  ap- 
praisers. 

You   will    thereupon    deliver    such    inventory    and    appraisement    and 

schedule   to   ,    (surviving   pai'tner    or   partners,    administrator   or 

executor),  that  he  may  forthwith  file  the  same  in  this  court. 
■  Witness  my  hand,  etc. 

R.   S.,   §   3167. 

Return. 
To  the  Honorable  ,  Probate  Judge: 

The  undersigned  ,  of  the  of  makes  return  of  the 

order  hereto  attached,  with  a  full  and  complete  inventory  and  appraise- 
ment of  the  entire  assets  of  said  partnership,  including  real  estate,  to- 
gether with  a  schedule  of  the  debts  and  liabilities  of  said  partnership. 

Dated  ,   19—.  • 
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Oath  of  Appraisers. 
The  State  of  Ohio, 

Couuty,  ss: 

We,  the  undersigned,  do  make  solemn  oath  that  we  will  truly,  honestly 
and  impartially  appraise  the  entire  assets  that  may  be  exhibited  to  us, 

belonging  to  the  late  partnership  of ,  and  perform  the  other  duties 

required  by  law  of  us  in  the  premises  as  appraisers,  according  to  the 
best  of  our  knowledge  and  ability.  . 


Sworn  to  before  me,  and  signed  in  my  presence,  this 
,   A.   D.   19—. 


day  of 


Inventory  and  Appraisement. 


Fees,  $ . 

Partnership  of  . 

Schedule  A.  Personal   Goods  and   Chattels. 
The  following  personal  goods  and  chattels,  belonging  to  the  late  part- 
nership of ,  as  exhibited  to  us,  we  appraise  as  follows: 


No.  of  J 
Item. 


Weight,  Measure 

or  No.  Articles 

in  Item. 


Description  of  Articles 
Appraised. 


Appraised  Value. 


Total  appraised  value  of  personal  goods  and  chattels, 
Dated  .   19—. 


Appraisers. 
Schedule  B. 
The   following  is  an   account   of  all   moneys  belonging  to   said   part- 
nership: 

N.  B. — If  there  is  no  money,  state  "no  money  of  any  kind." 

Specie   $ 

Bank    bills 

Other  circulating  medium 

Total  amount  of  money $ 

Dated  ,  19—.  . 


Appraisers. 
Schedule  C. 
The  following  is  a  particular  statement  of  all  bonds,  mortgages,  notes 
and  all  other  securities  for  the  payment  of  money  belonging  to  said  part- 
nership  (which  are  known  to  the  surviving  partner  or  to  the  adminis- 
trator or  executor). 

N.  B.     The  description  or  kind  of  security  should  be  designated  in  col- 
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umn  headed  "kind  of  claim,"  opposite  each  name,  as  follows:  "B,"  for 
bond;  "B  and  M,"  for  bond  secured  by  mortgage;  "D  B,"  for  due  bill; 
"N,"  for  note;  "N  and  M,"  for  note  secured  by  mortgage. 


No. 


Names  and 

P.  O.  Address 

of  Debtors. 


Date. 


Sum 
Origin- 
ally 
Payable 


b  S 


Date 

when 

Interest 

Com'c'd 


Indorsements. 


Date. 


Amount 


P  o 


P^ 


03 


Total. 


Dated 


-,  19—. 


Appraisers. 
Schedule  D. 
The  following  is  a  statement  of  all  other  debts  and  accounts,  rights  and 
credits  belonging  to  said  partnership  (which  are  known  to  the  surviving 
partner  or  partners,  administrator  or  executor). 


No. 


Names  and  P.  O.  Address 
of  Debtors. 


Kind  of 
Claim. 


Date. 


Balance  or 
Thing  Due. 


Value  or 
Sum  Col- 
lectible. 


Total. 


Dated 


-.  19—. 


Appraisers. 


Inventory  and  Appraisement. 


Partnership  of 
Schedule  E. 


Real  Estate. 

We,  the  undersigned  appraisers,  do,  on  our  oaths,  and  upon  actual  view, 
appraise  the  real  estate,  used  in  whole  or  in  part,  in  the  transaction  of  the 
business  of  said  partnership,  hereinafter  described,  as  follows,  to  wit: 


Dated 


19—. 


Appraisers. 
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Schedule  of  Debts  and  Liabilities. 


Partnership  of 


The  following  is  a  particular  statement  of  all  bonds,  mortgages,  notes 
and  other  securities  for  the  payment  of  money,  owing  by  said  partnership. 

N.  B.  The  description  or  kind  of  debt  should  be  designated  in  column 
headed,  "kind  of  debt,"  opposite  each  name,  as  follows:  "B,"  for  bond; 
"B  and  M,"  for  bond  secured  by  mortgage;  "D  B,"  for  due  bill;  "N,"  for 
note;   "N  and  M,"  for  note  secured  by  mortgage. 


No. 


Names  and 
P.  O.  Ad.iress  -  -^ 


Sam 


'!    Date 
-—  Date     C^ri?in-    °S|    when 
of  Creditors.    =  i  '      ally      ^"H|Interest 

i^""  Payable  ^""  I  Com 'c'd 


Indorsements. 


Date.    I  Amoant 


The  following  is  a  statement  of  all  other  liabilities,  debts  and  accounts 
owing  by  said  partnership: 


■^       Names  and  P.  0.  Address 
of  Creditors. 

Kind  of         f.  , 
Debt.           ^^'®- 

Balance 
J  Now  Dne. 

'         1      i         ! 

Total    accounts    and    other    debts %- 

Total    notes   and    other    secured    debts - 

Total  debts  and  liabilities - 

Recapitulation  of  the  assets  belonging  to  said  partnership: 
Total  appraisement  of  personal  goods  and  chattels,  as  per  sched- 
ule A I- 

Moneys  belonging  to  the  partnership,  as  per  schedule  B - 

Total  appraisement  of  securities,  as  per  schedule  C - 

Total  appraisement  of  other  claims  and  accounts,  as  per  sched- 
ule D   - 

Total   appraisement   of   real   estate,   as   per   schedule   E - 

Total  appraisement  of  entire  assets X- 

Total  debts  and  liabilities,  as  per  schedule - 

Dated  .  19—.  


The  State  of  Ohio, 
County,  ss: 


The  undersigned. 


Affidavit. 


late  of  said  county,   being  duly  sworn,  ac- 


cording to  law,  deposes  and  says  that  the  foregoing  inventory  is  in  all 
respects  just  and  true,  that  ft  contains  a  true  statement  of  the  entire 


assets  of  the  late  partnership  of 


including  real  estate,  which  has 
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come  to  the  knowledge  of  said  affiant,  and  particularly  of  all  moneys, 
bank  bills  or  other  circulating  medium  belonging  to  the  said  partnership, 
and  of  all  just  claims  of  the  said  partnership  against  the  said  affiant — , 
or  other  persons,  according  to  the  best  of  his  knowledge,  together  with  a 
schedule  of  the  debts  and  liabilities  of  said  partnership. 


Sworn  to  before  and  signed  in  my  presence,  this day  of 


A.  D.  19 — .  ,  Probate  Judge, 

§  907.    Bond  of  surviving  partner. 

Know  all  men  by  these  presents,  that  we,  ,  are  held  and  firmly 

bound  unto ,  of ,  deceased,  in  the  sum  of dollars,  to  the 

payment  of  which  sum,  well  and  truly  to  be  made,  we  do  hereby  jointly 
and  severally  bind  ourselves,  our  heirs,  executors  and  administrators. 

Signed  by  us,  and  dated  this day  of ,  A.  D.  19 — . 

The  condition  of  the  above  obligation  is  such,  that,  whereas,  the  above 

bound  ,   surviving  partner  of  the  late  partnership   of  ,   of 

county,  Ohio,  has,  with  the  consent  of  said ,  and  the  approval 

of  the  probate  court  of  said  county,  taken  the  interest  of  said ,  the 

deceased  partner,  in  the  partnership  assets,  at  the  appraised  value  thereof, 
as  provided  by  law. 

Now,  if  the  said  will  pay  the  debts  and  liabilities  of  said  part- 
nership, and  perform  all  contracts  for  which  said  partnership  is  liable, 
then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force  and  vir- 
tue in  law. 

Executed  in  presence  of .  • 


The  above  bond  and  sureties  approved  in  open  court,  this  day 

of  ,  19 — .  ,  Probate  Judge. 

Filed ,  19—. 

R.  S.,  §  3169,  O.  L.,  Vol.  87,  p.  98. 

§  908,    Journal  entry — Approving  bond  of  surviving  partner,  etc. 

Probate  Court,  >  ^^     • 

County,  Ohio.  Partnership  of . 

Orders  Approving  Bond  of  Surviving  Partner,  etc. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day, ,  surviving  partner —  of  the  late  partnership  of , 

appeared  in  open  court,  and  with  the  consent  of  ,  of  the  estate  of 

said  ,  deceased,  and  the  approval  of  the  court,  elected  to  take  the 

interest  of  said  decedent  in  the  partnership  assets  at  the  appraised  value 
thereof,  first  deducting  therefrom  the  debts  and  liabilities  of  the  partner- 
ship.    Said  surviving  partner—  gave  to  said  ,  — h—  promissory 

note—  in  the  sum  of dollars,  payable  in months  from  date. 
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with  interest,  and  with  and  ,  good  and  approved  security, 

for  the  payment  of  the  interest  of  said  deceased  partner  in  the  partnership 

assets,  and  said  surviving  partner —  also  gave  bond  to  said  in  the 

sum  of ,  with  and  ,  sureties,  for  the  payment  of  the 

debts  and  liabilities  of  said  partnership  and  for  the  performance  of  all 
contracts  for  which  said  partnership  is  liable;  which  bond  is  approved  by 
the  court. 

It  is  ordered  that  said  execute  and  deliver  to  ,  the  pur- 
chaser— ,  a  deed  for  the  deceased  partner's  interest  in  the  real  estate  of 
such  partnership.    It  is  further  ordered  that  this  proceeding  be  recorded, 

and  that  said  surviving  partner —  pay  the  costs  herein  taxed  at  $ 

within  ten  days,  as  a  part  of  the  debts  and  liabilities  of  said  partnership. 

,  Probate  Judge. 

R.  S.,  §§  3169,  3170. 


CHAPTEK  XXXIV. 


SALE  OF  PERSONAL  PROPERTY — FORMS. 


Section 

909.  Petition  to  sell  personal  prop- 

erty. 

910.  Journal  entry — Orders  for  pub- 

lic sale. 

911.  Order   of   sale,    personal   prop- 

erty, public  sale. 

912.  Journal    entry    approving    and 

confirming  sale. 

913.  Sale  bill — Notice  and  proof. 

914.  Journal  entry — Orders  for  pri- 

vate sale. 

915.  Affidavit  on  application  to  sell 

at    less    than    the    approved 
value. 


Section 

916.  Order   of   sale,    personal   prop- 

erty— Private  sale — With  re- 
port. 

917.  Same — Journal   entry — Approv- 

ing and  confirming  sale. 

918.  Journal     entry — Orders     fixing 

time  of  hearing  and  for  no- 
tice to  lienholders  and  others. 

919.  Same — Notice    of    hearing    to 

lienholders  and  others. 

920.  Journal   entry — Orders   of   dis- 

tribution— On    chattel    mort- 
gage. 


§  909.    Petition  to  sell  personal  property 

Probate  Court, 

County,  Ohio. 


No. 


Petition  to  Sell  Personal  Property. 
Petition. 


In  the  matter  of  the 


of 


represents    that    he    is    the    duly    ap- 
of  said  county;  that  the  personal 


To  the  judge  of  said  court: 

The    undersigned    respectfully 

pointed  and  qualified  of  — 

property  of  said  estate  has  been  duly  appraised,  and  the  inventory  and 
appraisement  thereof  filed  in  said  court. 

Your  petitioner  makes  application  for  authority  to  sell  at sale, 

as  provided  by  law,  and  upon  such  terms  as  the  court  may  order,  the  fol- 
lowing personal  property  of  said  estate,  as  described  in  said  inventory 
and  appraisement,  to  wit: 


No.  of 
Item. 


Weight,  Measure 

or  No.  Articles 

in  Item. 


Description  of  Articles 
Appraised. 


(581) 


Appraised  Value. 
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Said  authority  is  asked  for  the  following  leasons:     . 


The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  the  facts  stated  in  the  foregoing 

petition  are  true,  as  — he  verily  believes.  . 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 

R.  S.,  §§  6074,  6076,  6081,  6082,  6350  b.  c,  d,  e. 

§  910.    Journal  entry — Orders  for  public  sale. 
Probate  Court,  Petition  to  Sell  Personal  Property. 

County,  Ohio.  Orders  of  Sale,  etc. 

In  the  matter  of  the  of  . 


This  day  this  cause  came  on  to  be  heard  upon  the  petition  herein  filed 
and  the  testimony ,  and  the  court  being  fully  advised  in  the  prem- 
ises, finds  that  the  statements  and  allegations  in  said  petition  are  true, 
and  that  the  property  therein  described  ought  to  be  sold  as  prayed  for. 
It  is  therefore  ordered  that ,  as ,  of  said  ,  proceed  ac- 
cording to  law  to  sell  said  personal  property  at  public  auction,  to  the 
highest  bidder,  after  giving  notice  thereof  for  the  time  and  in  the  manner 
prescribed  by  law. 

It  is  further  ordered  that  said  sale  be  made  upon  the  following  terms, 
to  wit: 

Purchases  amounting  to dollars  or  less,  cash  in  hand  at  time  of 

sale;  purchases  above  that  sum,  a  credit  of  not  exceeding months 

may  be  given.  The  deferred  payments  to  bear  interest  from  the  day  of 
sale,  and  be  secured  by  the  note  of  the  purchaser,  with  two  or  more  ap- 
proved sureties  thereon.     ' . 

It  is  further  ordered  that  said  make  return  of  h —  proceedings 

herein,  within  days  from  this  date,  and  forthwith  after  such  sale 

is  made,  and  this  cause  is  continued.  ,  Probate  Judge. 

§  911.    Order  of  sale,  personal  property — Public  sale. 
Probate    Court,  No.    . 


County,  Ohio.  Petition  to  Sell  Personal  Property. 

Order  of  Sale. 

In  the  matter  of  the  estate  of  ,  deceased. 

To ,  of  the  estate  of ,  deceased: 

In  obedience  to  an  order  and  decree  of  the  probate  court  within  and 
for  said  county,  made  this  day  in  the  matter  of  said  estate,  you  are  hereby 
authorized  and  required  to  proceed,  according  to  law,  to  sell  at  public 
vendue,  to  the  highest  bidder,  after  giving  at  least  fifteen  days'  notice 
of  the  time  and  place  of  sale,  in  some  newspaper  in  general  circulation 

'  Here  add  such  other  way,  if  any,  as  the  court  may  think  proper. 
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throughout  the  county,  or  by  advertisement  set  up  in  at  least  five  public 
places  in  the  county  where  such  sale  is  to  take  place,  the  following  per- 
sonal property,  to  wit: 


No.  of 
Item. 


Weight,  Measure 

or  No.  Articles 

in  Item. 


Description  of  Articles 
Appraised. 


Appraised  Value. 


Said  sale  to  be  upon  the  following  terms:     Purchases  amounting  to 

dollars  ($ )  or  less,  cash  in  hand  at  time  of  sale.    Purchases 

above  that  sum,  a  credit  of  not  exceeding months- may  be  given. 

The  deferred  payments  to  bear  interest  from  the  day  of  sale,  and  be 
secured  by  the  note  of  the  purchaser,  with  two  or  more  approved  sureties 
thereon. 

You  will  return  this  order  within  months  from  this  date,  and 

forthwith  upon  the  execution  of  the  same,  together  with  your  report 
thereon  endorsed. 

Witness  my  hand,  etc. 


Probate   Court, 

County,  Ohio. 


Return. 
Petition  to  Sell  Personal  Property. 

,  deceased.  Report  of  Sale. 

— ,  deceased,  says  that  in 
obedience  to  the  order  of  said  court,  hereto  attached,  — he —  sold  said  per- 
sonal property,  commencing  on  the  day  of  ,  A.  D.  19 — ,  and 


In  the  matter  of  the  estate  of  — 

The  undersigned, of  the  estate  of 


closing  on  the 
dollars  and  


day  of 


A.  D.  19- 


for  the  sum  of 


—  cents.     A  copy  of  the  notice  of  sale,  duly  verified,  to- 
gether with  a  bill  of  said  sales,  is  herewith  returned. 

Dated  this  day  of  ,  19 — .  . 


R.  S.,  §§  6074,  6076,  6081,  6082. 


§  912.    Journal  entry  approving  and  confirming  sale. 

Probate  Court, 


19- 


County,  Ohio. 


In  the  matter  of  the  estate  of 


Petition  to  sell  Personal  Property. 
Orders  Approving  and  Confirming  Sale. 
— ,  deceased. 


This  day  this  cause  coming  on  to  be  heard  on  the  report  of  

of  ,  deceased,  of  h —  proceedings  under  the  former  order  of  this 

court,  the  court  having  carefully  examined  said  report,  and  being  satis- 
fied that  said  sales  have  in  all  respects  been  regular  and  legal,  it  is 
ordered  that  the  same  be  and  hereby  is  approved  and  confirmed.  It  is 
further  ordered  that  this  proceeding  be  recorded,  and  that  said  assignee 

pay  the  costs  herein  taxed  at  $ within  ten  days. 

,  Probate  Judge. 
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§  913.    Sale  bill— Notice  and  proof. 

Public   Sale. 
The  undersigned  will  offer  for  sale,  at  public  auction,  at  the  late  resi- 
dence of  ,  deceased,  in  county,  Ohio,  on  the  day  of 


-,  19 — ,  the  personal  property  of  said 


-,  deceased,  consisting  in 


part  of . 

Sale  to  commence  at  10  o'clock,  forenoon. 

Terms:     Purchases  amounting  to  three  dollars  or  less  to  be  paid  in 

cash;   above  that  sum,  notes  on  months'  time,  with  two  or  more 

approved  sureties  will  be  taken.  . 

,  19—.  . 

The  State  of  Ohio, 

County,  ss: 

I,  ,  of  the  — 


of 


deceased,  do  make  solemn  oath  that 


notice  of  the  sale  of  the  personal  property  of  the  said  deceased,  of  which 

the  above  is  a  true  copy,  was  given  by  advertisement  in  the  ,  a 

newspaper  of  general  circulation  within  the  county  of  ,  or  posted 

up  in  at  least  five  public  places  in  the  county  of ,  where  such  sale 

was  held,  at  least  fifteen  days  prior  to  the  day  of  sale  of  said  property. 


Sworn  to  before  me,  and  signed  in  my  presence,  this 


day  of 


,  A.  D.  19—. 

R.  S.,  §§  6076,  6081,  6082. 

Estate  of  ,  deceased. 

A  bill  of  the  property  sold  by  — 
county,  deceased,  at  public  vendue. 


By 


of  the  estate  of 


Probate  Judge. 
,  Deputy  Clerk. 


Sale  Bill. 
,  late  of 


A.  D.  19—. 


No.  of 
Item. 


Description  as 
Inventoried. 


Value  as 
Inven- 
toried. 


To  Whom  Sold. 


Price. 


Recapitulation. 

Total  sales  for  cash 5 

Total  sales  on  time,  notes  taken 

Taken  by  widow  at  appraisement 

Not  sold    

Value  of  special  devises   

Total    $ 

The  foregoing  sale  bill  is  correct.  ,  Clerk  of  Sale. 

The  State  of  Ohio, 

County,  ss: 

I, of  the  estate  of ,  deceased,  do  make  solemn  oath  that  the 
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foregoing  sale  bill  is  in  all  I'espects  correct,  to  the  best  of  my  knowledge 
and  belief.  . 


Sworn  to  before  me,  and  signed  in  my  presence,  this •  day  of 

,  19 — .  ,  Probate  Judge. 

By ,  Deputy  Clerk. 

R.  S.,  §§6084,  6085,  6086,  6087. 

§  914.    Journal  entry — Orders  for  private  sale,  etc. 
Probate  Court,  Petition  to  Sell  Personal  Property. 

County,  Ohio.  Orders  of  Sale,  etc. 

In  the  matter  of  the of . 


This  day  this  cause  came  on  to  be  heard  upon  the  petition  herein  filed 
and  the  testimony  ,  and  the  court  being  fully  advised  in  the  prem- 
ises, finds  that  the  statements  and  allegations  in  said  petition  are  true, 
and  that  the  property  therein  described  ought  to  be  sold  as  prayed  for. 
And  the  court  being  satisfied,  upon  good  and  sufficient  proof,  that  it  will 
be  to  the  advantage  of  said  estate  to  sell  said  personal  property  at  private 

sale,  it  is  therefore  ordered  that ,  as of  said  ,  proceed 

to  sell  personal  property  at  private  sale,  for  not  less  than ,  the  ap- 
praised value  thereof. 

It  is  further  ordered  that  said  sale  be  made  upon  the  following  terms,  to 

wit:     Purchases  amounting  to  dollars  or  less,  cash  in  hand  at 

time  of  sale;  purchases  above  that  sum,  a  credit  of  not  exceeding 

months  may  be  given.  The  deferred  payments  to  bear  interest  from  the 
day  of  sale,  and  be  secured  by  the  note  of  the  purchaser,  with  two  or  more 
approved  sureties  thereon. 

It  is  further  ordered  that  said  make  return  of  h—  proceedings 

herein,  within  days  from  this  date,  and  forthwith  after  such  sale 

is  made,  and  this  cause  is  continued.  ,  Probate  Judge. 

§  915.    Affidavit  on  application  to  sell  at  less  than  the  appraised 
value. 
Probate  Court,  Affidavit. 

County,  Ohio. 

In  the  matter  of  the  estate  of  ,  deceased. 

The  State  of  Ohio, 

County,  ss: 

The  undersigned,  being  first  duly  sworn,  say  that  they  are  disinterested 

in  the  estate  of  ,  deceased,  that  they  have  examined  the  property 

mentioned  in  the  application  of ,  of  said  estate  to  sell  said  ^property 

at  private  sale,  filed  in  said  court,  ,  19—,  and  have  also  examined 

the  inventory  and  appraisement  thereof;  that  said  property  can  not  be  sold 
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at  its  appraised  value,  and  that  it  will  be  for  the  interest  of  said  estate 
to  sell  the  same  at  a  less  price,  as  they  verily  believe. 


day  of 


Sworn  to  before  me,  and   signed  in  my  presence,  this  — 

'  19 — •  ,  Probate  Judge. 

R.  S.,  §§  6076. 


jj  916.    Order  of  sale,  personal  property — Private  sale,  with  report 
and  journal  entry — Orders  approving  and  confirming  sale. 

Probate  Court,  No.  . 

County,  Ohio.  Petition  to  Sell  Personal  Property. 

In  the  matter  of  the  of  .  Order  of  Sale. 

To  : 

In  obedience  to  an  order  and  decree  of  the  probate  court,  within  and 

for  said  county,  made  this  day,  in  the  matter  of  said  ,  you  are 

hereby  authorized  and  required  to  proceed,  according  to  law,  to  sell,  at 

private  sale,  at  not   less  than  ,  the  appraised  value  thereof,  the 

following  goods  and  chattels  belonging  to  said ,  to  wit: 


No.  of 
Item. 


Weight,  Measure 

or  No.  Articles 

in  Item. 


Description  of  Articles 
Appraised. 


Appraised  Value. 


Said  sale  to  be  upon  the  following  terms:      Purchases  amounting  to 

dollars  ($ )  or  less,  cash  in  hand  at  time  of  sale.    Purchases 

above  that  sum,  a  credit  of  not  exceeding months  may  be  given. 

The  deferred  payments  to  bear  interest  from  date  of  sale,  and  to  be 
secured  by  the  note  or  bond  of  the  purchaser,  with  two  or  more  approved 
sureties  thereon. 

You  will  return  this  order  within  months  from  this  date,  and 

forthwith   upon   the   execution   of   the   same,   together   with   your   report 
thereon  endorsed. 

Witness  my  hand  and  the  seal  of  said  court,  this day  of , 

A.  D.  19—.  ,  Probate  Judge. 

Probate  Court,  Return. 
County,  Ohio.                         Petition  to  Sell  Personal  Property. 

In  the  matter  of  the  of .  Report  of  Sale. 


The  undersigned 


bf 


—  says  that  in  obedience  to  the  order 
of  said  court,  hereto  attached,  — he —  sold  said  personal  property,  com- 
mencing on  the day  of ,  A.  D.  19—,  and  closing  on  the 
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A.  D.  19 — ,  for  the  sum  of 


-,  the  appraised  value  of  the  same. 


day  of  — 
said  sum  being 

A  detailed  bill  of  said  sales  is  hereto  attached. 

Dated  this  day  of  ,  19 — . 


dollars  and 


§   917 
-  cents, 


R.  S., 

§§  6076,  6350. 

No.  of 
Item. 

Description  of 
Articles  Appraised. 

Appraised 
Value. 

To  Whom  Sold. 

Price. 

The  State  of  Ohio, 

County,  «ss: 

,  of  ,  being  duly  sworn,  says  that  the  foregoing  report  is 

in  all  respects  true  and  correct,  that  such  sale  has  been  made  after  dili- 
gent endeavor  to  obtain  the  best  price  for  the  property,  and  that  the  sale 
reported  is  for  the  highest  price  he  could  get  for  the  property.        . 


day  of 


Sworn  to  before  me,  and  signed  in  my  presence,  this  

19 — .  ,  Probate  Judge. 


R.  S.,  §§  6076,  6350. 


917.    Same — Journal  entry  approving  and  confirming  sale. 


Probate  Court. 

County,  Ohio. 

In  the  matter  of  the  - 


,  19—. 

Petition  to  Sell  Personal  Property. 
Orders  Approving  and  Confirming  Sale, 
of  . 


This  day  this  cause  coming  on  to  be  heard  on  the  report  of  , 

of  ,  of  h —  proceedings  under  the  former  order  of  this  court,  the 

court  having  carefully  examined  said  report,  and  being  satisfied  that  said 
sales  have  in  all  respects  been  regular  and  legal,  it  is  ordered  that  the 
same  be  and  hereby  is  approved  and  confirmed.     It  is  further  ordered 

that  this  proceeding  be  recorded,  and  that  said pay  the  costs  herein 

taxed  at  within  ten  days.  ,  Probate  Judge. 

§  918.    Journal  entry— Orders  fixing  time  of  hearing  and  for  notice 
to  lienholders  and  others. 

Probate  Court,  Petition  to  Sell  Personal  Property. 
County,   Ohio.  Order   for  Notice,   etc. 

In  the  matter  of  the of . 

This  day,  ,  of  ,  appeared  in  open  court,  and  filed  h—  peti- 
tion, duly  verified,  asking  for  an  order  to  sell  the  personal  property  therein 

described.     And  it  appearing  to  the  court  that ha—,  or  claim 

to  have—  lien—  on  said  property,  or  a  part  thereof,  by  way  of  mortgage,  or 
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otherwise,  it  is  ordered  that  the  time  of  hearing  said  petition  be  and 

hereby  is  fixed  for  the day  of ,  19 — ,  at  —  o'clock  —  m.    It 

is  further  ordered  that  notice  thereof,  and  of  the  filing  and  prayer  of  said 

petition  be  given  to  said ,  and  to by days  before  said 

day  of  hearing,  and  this  cause  is  continued. 

,  Probate  Judge. 

§  919.    Same — Notice  of  hearing  to  lienholders  and  others. 
Probate  Court,  No.  . 


County,  Ohio.  Petition  to  Sell  Personal  Property. 

In  the  matter  of  the of .  Notice  of  Hearing. 

To  : 

You  are  hereby  notified  that  on  the  day  of  ,  19 — ,  


filed  in  said  court  — h —  petition,  praying  for  an  order  to  sell  certain  per- 
sonal property,  therein  described,  and  setting  forth  that  said ha — 

or  claim —  to  have  a  lien  on  said  property,  or  a  part  thereof,  by  way  of 
mortgage,  or  otherwise. 

Said  petition  will  be  for  hearing  before  said  court  on  the  day 

of ,  19 — ,  at  —  o'clock  —  m. 

In  witness  whereof,  etc. 

The  State  of  Ohio,  Sheriff's  Return. 

County,  ss: 

Received  this  writ,  A.  D.  19 — ,  at  —  o'clock  —  m.,  and  on  the  

day  of  ,  19 — ,  I  served  the  same  by  delivering  a  true  copy  thereof 

personally  to  each  of  the  within  named . 


Sheriff's  fees:     service,  $ ,  cents.    Return,  |- 


cents.    Mileage,  $ , cents.    Copy,  $ , cents.  Total, 

$ ,  cents.  ,  Sheriff. 

The  State  of  Ohio,  AflSdavit  of  Service. 

County,  ss: 

,  being  first  duly  sworn,  says  that  on  the  day  of  , 

A.  D.  19 — ,  he  served  the  within  notice  on  said  ,  within  named,  by 

delivering  to  each,  personally,  a  true  copy  thereof.  . 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 

By ,  Deputy  Clerk. 

§  920.    Journal  entry — Orders  of  distribution  on  chattel  mortgage. 

Probate  Court,  Petition  to  Sell  Personal  Property. 

County,  Ohio.  Orders  of  Distribution,  etc. 

In  the  matter  of  the  of  . 


This  day  this  cause  came  on  to  be  heard  upon  the  pleadings  herein, 
and  upon  the  motion  to  distribute  the  proceeds  of  the  sale,  amounting  to 

the  sum  of  dollars,  the  court  finds  that  there  is  due  the   said 

,  upon  the  note —  set  forth  in  h —  answer  and  cross-petition,  from 

the  estate  of  said ,  the  sum  of dollars,  with  interest  thereon 
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from  the  date  of  this  entry;  that  the  said ,  to  secure  the  payment 

of  said  promissory  note—,  executed  a  chattel  mortgage  upon  property,  in 
the  petition  described,  which  was  a  valid  and  subsisting  lien  thereon  and 

now  upon  the  fund  in  the  hands  of  said  ,  arising  from  the  sale  of 

said  property.    . 

It  is  ordered  that  said ,  out  of  the  money  in  h —  hands,  pay: 

First,  to  the  treasurer  of  this  county,  the  sum  of  $ ,  being  the 

taxes,  penalty  and  interest  thereon,  against  said  property.     Second,  the 
costs  and  expenses  incurred  in  the  sale  of  said  property,  including  an 

attorney  fee  of  $ ,  to  and  $ the  per  centum  of  said 

herein,  amounting  to  the  sum  of  $ .     Third,  to ,  on  the 

note  and   mortgage   set  forth  and   described   in  h—  answer  and   cross- 
petition  herein,  the  sum  of  $ ,  which  the  court  finds  to  be  the  amount 

due  h — .     Fourth,  . 

It  is  further  ordered  that  the  balance  of  said  proceeds,  amounting  to 

the  sum  of  $ ,  be  accounted  for  by  said  ,  according  to  law. 

And  it  is  further  ordered  that  this  proceeding  be  recorded,  and  that  said 

petitioner  pay  the  costs  herein,  taxed  at  $ ,  out  of  the  proceeds  of 

said  sale,  within  ten  days.  ,  Probate  Judge. 


CHAPTER  XXXV. 

SALE    OF   DESPERATE    CLAIMS^FORMS. 

Section  Section 

921.  Petition  to  dispose  of  desperate     925.  Journal  entry — Orders  approv- 

claims.  ing   and    confirming   sale   of 

922.  Journal  entry — Orders  on  filing  desperate  claims. 

petition    to    dispose    of    des-     926.  Notice  of  public  sale  of  desper- 
perate  claims.  ate  claims. 

923.  Notice  of  application  to  dispose     927.  Journal    entry — Orders   to    dis- 

of  desperate  claims.  pose  of  desperate  claims. 

924.  Order  of  public  sale,  desperate     928.  Report  of  disposition  of  desper- 

claims.  ate  claims. 

929.  Journal  entry — Orders  approv- 
ing and  confirming  report. 

§  921,    Petition  to  dispose  of  desperate  claims. 
Probate  Court,  No.  . 


County,  Ohio.  Desperate  Claims.    Petition. 

In  the  matter  of  the  of  . 


To  the  probate  court  of  said  county: 

The  undersigned  respectfully  represents  that  — he  is  the  duly  appointed 
and  qualified  of  . 

That  certain  claims,  debts  and  demands  belonging  to  the  estate  in 
h —  hands  to  be  administered  and  accruing  in  the  life-time  of  the  de- 
ceased, are  desperate. 

That  a  schedule  of  such  claims,  debts  and  demands,  giving  the  reasons 
why  the  same  are  desperate,  is  hereto  attached,  marked  "exhibit  A,"  and 
made  a  part  of  this  petition. 

Your  petitioner,  therefore,  asks  that  a  time  may  be  fixed  for  the  hear- 
ing hereof,  and  that  an  order  be  made  directing  h —  to  compound  or  sell 
such  claims,  debts  and  demands,  or  to  file  the  same  in  court  for  the  bene- 
fit of  the  heirs,  devisees  or  creditors  of  said  decedent,  as  provided  by  law, 
and  for  such  further  relief  in  the  premises  as  may  be  deemed  proper. 


The  State  of  Ohio, 
County,  ss: 


,  being  duly  sworn,  says  that  — he  believes  the  facts  stated  in  the 

foregoing  petition  are  true. 

(590) 
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Sworn  to  before  me,  and   signed  in  my  presence,  this  day  of 

• ,  19 — .  ,  Probate  Judge. 

Exhibit  A. 

Schedule  of  desperate  claims,  debts  and  demands,  giving  the  reasons 
why  the  same  are  desperate  (as  stated  below  the  name  of  each  debtor). 


Name  and  P.  O.  Address 
of  Debtor. 


Amount. 


Section  6077,  Revised  Statutes  of  Ohio,  provides  that  any  claim,  debt 
or  any  demand  belonging  to  an  estate  accruing  in  the  life-time  of  the 
deceased  may  be  desperate. 

First.  On  account  of  the  doubtful  solvency  or  actual  insolvency  of  the 
person  or  persons  owing  the  same;  second,  on  account  of  such  debtor  hav- 
ing availed  him  or  herself  of  the  bankrupt  law  of  the  United  States; 
third,  by  reason  of  some  legal  or  equitable  defense  which  such  debtor  or 
debtors  shall  allege  and  make  appear  against  the  same;  fourth,  on  ac- 
count of  the  smallness  of  such  claim  and  difficulty  in  its  collection,  either 
from  the  remoteness  of  the  residence  of  the  debtor,  or  the  ignorance  of  the 
executor  or  administrator  of  such  residence. 

R.  S.,  §§  6077,  6350d. 

§  922.  Journal  entry — Orders  on  filing  petition  to  dispose  of  des- 
perate claims. 

Probate  Court,  ,  19—- 

County,  Ohio. 

Orders  for  and  to  Advertise  Time  of  Hearing. 

In  the  matter  of  the  of  . 

This  day ,  of ,  appeared  in  open  court  and  filed  — h —  peti- 
tion   to    dispose    of    certain    desperate    claims,    therein    described,    it    is 

ordered  that  the day  of ,  19 — ,  at  —  o'clock  —  m.,  be  and  is 

hereby  fixed  as  the  time  when  said  petition  will  be  heard;  and  it  is  further 

ordered  that  said  give  notice  thereof,  at  least  three  consecutive 

weeks  previous  to  said  day,  by  publication  in  some  newspaper  of  general 
circulation  in  this  county;  and  this  cause  is  continued. 

,  Probate  Judge. 

R.  S.,  §§  6077,  6350d. 


§  923.    Notice  of  application  to  dispose  of  desperate  claims. 


Estate  of 


Notice  .is  hereby  given  that  the  undersigned  has  filed  h —  petition  in 

the  probate  court  of  county,  Ohio,  for  an  order  directing  h —  to 

compound   or   sell   certain   desperate   claims,   debts  and   demands,   or  to 
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file  the  same  in  court  for  the  benefit  of  the  heirs,  de\'isees  or  creditors  of 
said  decedent,  as  provided  by  law.    '  Said  claims  are  described  as  follows: 


Said  petition  will  be  for  hearing  and  the  intended  application  made 
before  said  court  on  the day  of ,  19 — ,  at  — o'clock  —  m. 


-,  of 


The  State  of  Ohio, 

County,  ss: 

Personally  appeared  before  me  and  made  solemn  oath  that  the 

notice,  a  copy  of  which  is  hereunto  attached,  was  published  at  least  three 

consecutive  weeks  previous  to  the  day  of ,  19 — ,  the  day  on 

which  the  application  is  to  be  made,  as  mentioned  in  said  notice,  in  the 
,  a  newspaper  of  general  circulation  in  the  county  aforesaid. 


Sworn  to  before  me,  and  signed  in  my  presence,  this 


day  of 


19—. 


Probate  Judge. 


Printer's  fees,  $ 

R.  S.,  §§  6078,  6350d. 


§  924.    Order  of  public  sale,  desperate  claims. 

Probate  Court,  No.  . 

County,  Ohio.  Petition  to  Dispose  of  Desperate  Claims. 

Order  of  Sale. 


In  the  matter  of  the of . 

To ,  of : 

In  obedience  to  an  order  and  decree  of  the  probate  court,  within  and  for 

said  county,  made  this  day,  in  the  matter  of  said  ,  you  are  hereby 

authorized  and  required  to  proceed,  according  to  law,  to  sell  at  public 
vendue  to  the  highest  bidder,  after  giving  public  notice  of  the  time  and 
place  of  sale,  three  weeks  previous  to  the  day  of  sale,  in  some  newspaper 
of  general  circulation  in  this  county,  the  following  desperate  claims  be- 
longing to  said  estate,  to  wit: 


No. 


Names  of  Debtors. 


Nature  of  Claims. 


Amount. 


Appraised 
Value. 


Said  sale  to  be  upon  the  following  terms:      Purchases  amounting  to 

dollars  (| )  or  less,  cash  in  hand  at  time  of  sale.     Purchases 

above  that  sum,  a  credit  of  not  exceeding months  may  be  given. 

The  deferred  payments  to  bear  interest  from  date  of  sale,  and  be  se- 


*  If  the  claims  are  numerous  they  need  not  be  described. 
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cured  by  the  note  or  bond  of  the  purchaser,   with  two  or  more  approved 
sureties  thereon. 

You  will  return  this  order  within  months  from  this  date,  and 

forthwith,   upon  the  execution  of  the  same,  together  with  your  report 
thereon   indorsed. 

Witness  my  hand  and  the  seal  of  said  court,  this day  of , 

^   D_  19 .  ,  Probate  Judge. 

Return. 
Probate  Court,  Petition  to  Dispose  of  Desperate  Claims. 
County,  Ohio.  Report  of  Sale. 

In  the  matter  of  the  of  . 


The  undersigned. 


of 


says  that  in  obedience  to  the  order 


of  said  court,  hereto  attached,  —he—  sold   said  desperate  claims  com- 
mencing on  the day  of ,  A.  D.  19 — ,  and  closing  on  the 

day  of ,  A.  D.  19—,  for  the  sum  of dollars  and cents. 

A  copy  of  the  notice  of  sale,  duly  verified,  together  with  a  bill  of  said 
sales,  is  herewith  returned. 

Dated  this  day  of  ,  19 — .  • 


Bill  of  Sales. 


No.  of 
Item. 


Names  of  Debtors  and 
Nature  of  Claims. 


Appraised 
Value. 


To  Whom  Sold. 


Price. 


The  foregoing  sale  bill  is  correct.  ,  Clerk  of  Sale. 

The  State  of  Ohio, 
County,  ss: 

of ,  being  duly  sworn,  says  that  the  foregoing  report  and 

sale  bill  is  in  all  respects  true  and  correct  to  the  best  of  h—  knowledge 
and  belief.  • 


Sworn  to  before  me  and  signed  in  my  presence,  this 


day  of 


A.  D.  19- 


Probate  Judge. 


R.  S.,  §§  6079,  6350d. 


§  925.    Journal  entry— Orders  approving  and  confirming  sale  of 
desperate  claims. 

Probate  Court,  >  ^^     • 

County,  Ohio.  Petition  to  Dispose  of  Desperate  Claims. 

Orders  Approving  and  Confirming  Sale.    ' 

In  the  matter  of  the  of . 

This  day  this  cause  coming  on  to  be  heard  on  the  return  of  of 

li_  proceedings  and  sale  under  the  former  order  of  this  court;  the  court 
having   carefully   examined   said   return,   and   being   satisfied   that   such 
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sale  has  in  all  respects  been  regularly  and  legally  made,  it  is  ordered 
that  the  same  be  and  hereby  is  approved  and  confirmed.     It  is  further 

ordered  that  this  proceeding  be  recorded,  and  that  said  pay  the 

costs  herein  taxed  at  $ within  ten  days.         ,  Probate  Judge. 


§  926.    Notice  of  public  sale  of  desperate  claims. 

Estate  of . 

The  undersigned   will  offer  for  sale,  at  public  vendue,  at  ,  in 

county,  Ohio,  on  the day  of ,  19 — ,  the  following  des- 


perate claims  belonging  to  said 


-,  to  wit: 


dollars  or  less  to  be  paid  in 


Sale  to  commence  at  —  o'clock  —  m. 

Terms — Purchases  amounting  to  

cash;   above  that  sum,  notes  on  months'  time,  with  two  or  more 

approved  sureties,  will  be  taken.  .                                          . 

,  19—.  . 

The  State  of  Ohio, 
County,  ss: 


Personally  appeared  before  me 


and  made  solemn  oath  that  the 


notice,  a  copy  of  which  is  hereto  attached,  was  published  for  three  con- 
secutive weeks  previous  to  the day  of ,  19 — ,  the  day  of  sale 


-,  a  newspaper  of  general  cir- 


as  mentioned  in  said  notice,  in  the 
culation  in  the  county  aforesaid. 


Sworn  to  before  me  and   signed   in  my  presence,  this 


day  of 


-,  A.  D.  19- 


-,  Probate  Judge. 


Printer's  fees,  $ 

R.  S.,  §§  6079-6350d. 


ii  927.  Journal  entry — Orders  to  dispose  of  desperate  claims  by 
filing  or  compounding. 

Probate  Court,  ,  19—. 

County,  Ohio.  Orders  to  Dispose  of  Desperate  Claims. 

In  the  matter  of  the  of  . 

This  day  this  cause  came  on  to  be  heard  upon  the  petition,  testimony 
and  evidence;  and  the  court,  being  fully  advised  in  the  premises,  fintl.^ 
that  the  statements  in  said  petition  are  true,  and  that  the  orders  asked 
for  should  be  granted.     It  is  therefore  ordered  that  the  claims  against 

be   filed   in   this  court  for  the  benefit  of  the   heirs,   devisees  or 

creditors  of  said  decedent  as  will  sue  for  or  recover  the  same.     It  is  or- 
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dered  that  of  said  compound  the  claim  against  for 

the  sum  of  $ ,  cash.    . 

It  is  ordered  that  the  claim—  against be  sold  at  public  vendue 

to  the  highest  bidder,  and  that  said  give  public  notic.e  of  the  time 

and  place  of  sale,  three  consecutive  weeks  previous  to  the  day  of  sale,  in 
some  newspaper  of  general  circulation  in  this  county. 

And  the  court  being  satisfied  upon  good  and   sufficient  proof  that  it 

will  be  for  the  advantage  of  said  estate  to  sell  the  claim —  against 

at  private  sale,  it  is  ordered  that  said  so  sell  the  same  at  not  less 

than   the   appraised   value   thereof,   upon   the   following   terms,    to    wit: 

,  and  the  court  being  satisfied  by  the  affidavit  of  three  disinterested 

persons  that  said  claims  can  not  be  sold  at  their  appraised  value,  and  that 
it  will  be  for  the  best  interest  of  said  estate  to  sell  the  same  at  a  less 

price;  it  is  ordered  that  said be  and  he  is  hereby  authorized  to  sell 

the  same  for  not  less  than ,  the  appraised  value  thereof;   and  this 

cause  is  continued.  ,  Probate  Judge. 

R.  S.,  §§  6077,  6350d. 

§  928.    Report  of  disposition  of  desperate  claims. 
Probate  Court,  '  No.  . 


County,  Ohio.  Report. 

In  the  matter  of  the  of  . 


To  the  probate  court  of  said  county: 

The  undersigned of makes  report  that  in  obedience  to  the 

order  of  said  court,  a  copy  of  which  is  hereto  attached,  — he  disposed  of 
the  desperate  claims  therein  mentioned  belonging  to  said  estate,  as  fol- 
lows:    — he  compounded  the  claim  against for  the  sum  of  $ 

cash  ;  — he  filed  in  said  court  the  claim —  against  for  the 

benefit  of  the  heirs,  devisees  or  creditors  of  said  decedent  as  will  sue  for 
or  recover  the  same. 

Dated  this day  of ,  19 — . 

Respectfully    submitted,  of   . 

R.  S.,  §§  6077,  6078,  6079,  6350d. 

§  929.    Journal  entry — Orders  approving  and  confirming  report. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Petition  to  Dispose  of  Desperate  Claims. 

Orders  Approving  and  Confirming  Report. 
In  the  matter  of  the  of . 


This  day  this  cause  coming  on  to  be  heard  on  the  return  of  of 

h —  proceedings  under  the  former  order  of  this  court;  the  court  having 
carefully  examined  said  return,  and  being  satisfied  that  said  proceedings 
have  in  all  respects  been  regular  and  legal,  it  is  ordered  that  the  same 
be  and  hereby  is  approved  and  confirmed.     It  is  further  ordered  that  this 

proceeding  be  recorded,  and  that  said pay  the  costs  herein  taxed  at 

$ within  ten  days.  ,  Probate  Judge. 


CHAPTER  XXXVI. 


ALLOWANCE    OF    CLAIMS — FORMS. 

Section  Section 

930.  Requisition  to  disallow  and  re-     932.  Journal    entry — Approving   un- 

ject  claim.  dertaking  and  for  notice  of 

931.  Undertaking  on   requisition   to  filing  requisition  to  disallow 

disallow  and   reject  claim.  and  reject  claim. 

933.  Notice  of  filing  requisition  and 
undertaking  to  disallow  and 
reject  claim. 


§  930.    Requisition  to  disallow  and  reject  claim. 

Probate  Court, 

County,  Ohio.  Requisition. 

In  the  matter  of  the  estate  of ,  deceased. 

To of  the  estate  of ,  deceased: 

You  are  hereby  notified  that  I  am  interested  in  the  estate  of  said  de- 
cedent as and  that  you  are  required  to  disallow  and  reject  a  certain 

claim  for  $ for ,  said  claim  having  been,  or,  as  I  am  informed, 

will  be  presented  to  you  by for  allowance  against  said  estate. 

Dated  this  day  of  ,  A.  D.  19—.  . 

R.  S.,  §  6098. 

§  931.    Undertaking  on  requisition  to  disallow  and  reject  claim. 

Know  all  men  by  these  presents,  that  we, ,  are  firmly  bound  unto 

of  the  estate  of  ,  deceased,  in  the  sum  of  dollars,  to 


the  payment  of  which  we  hereby  bind  ourselves,  our  heirs,  executors  and 
administrators,  if  default  be  made  in  the  condition  following: 

Whereas,  the  above  bound  ,  interested  in  said  estate  as  , 

this  day  filed   in   the   probate   court  of  county,   Ohio,   a  written 

requisition  on  said  as  such to  disallow  and  reject  a  certain 

claim  of  $ for  ,  which  claim  has  been  or  will  be  presented 

to  said by for  allowance,  against  said  estate. 

Now,  if  the  said  will  pay  all  costs  and  expenses  of  contesting 

(596) 
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such  claim,  in  case  it  shall  be  finally  allowed,  then  this  obligation  to  be 
void;  otherwise  to  be  and  remain  in  full  force  and  effect. 

Signed  by  us  and  dated  this day  of ,  A.  D.  19 — . 

Executed  in  presence  of  • 


The  above  undertaking  and  sureties  approved  in  open  court,  this 

day  of  ,  19—.  ,  Probate  Judge. 

R.  S.,  §  6098. 

g  932.    Journal  entry  approving  undertaking  and  for  notice  of 
filing  requisition  to  disallow  and  reject  claim. 

Probate  Court,  .  19     • 

County,  Ohio.  Requisition  to  Disallow  and  Reject  Claim. 

Orders  Approving  Undertaking  and  for  Notice. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day ,  interested  in  said  estate,  as ,  appeared  in  open 

court  and  filed  a  written  requisition  on  of  the  estate  of  , 

deceased,  to  disallow  and  reject  the  claim  of for  $ presented 

for  allowance;  and  said entered  into  an  undertaking  in  the  sum  of 

. dollars,  with  as  suret— ,  conditioned  according  to  law.     It 

is  ordered  that  said  undertaking  and  suret —  be  and  the  same  hereby  are 
approved;   and  it  is  further  ordered  that  notice  thereof  issue  at  once  to 

said as  required  by  law,  and  this  cause  is  continued. 

,  Probate  Judge. 

R.  S.,  §  6098. 

§  933.    Notice  of  filing  requisition  and  undertaking  to  disallow 
and  reject  claim. 

Probate  Court,  No.  . 

County,  Ohio.  Requisition  to  Disallow  and  Reject  Claim. 

Notice. 

In  the  matter  of  the  estate  of ,  deceased. 

To of  the  estate  of  ,  deceased: 

You   are   hereby   notified   that  ,   interested   in    said    estate    as 

,  filed  in  said  court  on  the  day  of  ,  19—,  a  written 

requisition  on  you  as  such to  disallow  and  reject  a  certain  claim  of 

$ for ,  and  that  said  claim  has  been  or  will  be  presented  to 

you  by for  allowance  to  — h—  by  you  against  said  estate. 

You  are  also  notified  that  said on  the  same  day  entered  into  an 

undertaking  in  the  sum  of  dollars,  with  suret—,  conditioned  ac- 
cording to  law,  which  undertaking  and  suret—  were  duly  approved. 

You  will  therefore  disallow  and  reject  such  claim  and  at  once  notify 
the  holder  thereof  that  the  same  is  rejected  and  disallowed. 

Witness  my  hand,  etc., Ohio,  this day  of ,  19—. 

,  Probate  Judge. 
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The  State  of  Ohio. 

County,  ss:  Sheriff's  Return. 

Received  this  writ  ,  A.  D.  19 — ,  at  —  o'clock  —  m.,  and  on  the 

day  of  ,  19 — ,  I  served  the  same  by  delivering  a  true  copy 


thereof  personally  to  the  within  named  .  ,  Sheriff. 

The  State  of  Ohio, 

County,  ss:  Affidavit  of  Service. 

being  first  duly  sworn,  says  that  on  the  day  of 


A.  D.  19 — ,  he  served  the  within  notice  on  said  ,  within  named,  by 

delivering  to  h —  personally  a  true  copy  thereof.  . 

Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

,  A.  D.  19—.  ,  Probate  Judge. 

R.  S.,  §  6098. 


CHAPTER  XXXVII. 

administrator's    or   executor's    claim — FORMS. 

Section  Section 

934.  Petition  for  allowance  of  claim     936.  Order    for    notice    of    claim    of 

by    administrator    or    execu-  administrator      or      executor 

tor.  against  estate. 

935.  Journal   entry   ordering   notice     937.  Notice  of  claim  of  administra- 

of  claim  of  administrator  or  tor   or    executor   against   es- 

executor  against  estate.  tate. 

938.  Orders    on    hearing,    claim    al- 
lowed, etc. 

§  934.    Petition  for  allowance  of  claim  by  administrator  or  ex- 
ecutor. 

Probate  Court,  Petition  for  Allowance 
County,  Ohio.  of  Claim. 

In  the  matter  of  the  estate  of ,  deceased. 

To  the  probate  court  of  said  county: 

Your   petitioner,   ,    respectfully   represents   that   he   is   the   duly 

appointed  and  qualified  of  the  estate  of  ,  deceased;  that  he 

is  the  owner  and  holder  of  a  certain  claim  against  said  estate  founded 
upon ,  of  which  the  following  is  a  copy: 

that  no  payments  have  been  made  on  said  claim,  and  no  set-offs  exist 
against  the  same,  except  as  above  set  forth. 

That  there  is  due  to  him  on  said the  sum  of  ? ,  with  inter- 
est from  the  day  of  ,  A.  D.  19—.     And  he  further  says  that 

the  following  named  persons  comprise  all  the  heirs,  legatees  and  devisees 
of  said  decedent,  interested  in  said  estate,  to  wit: 


Names. 


Eesidence. 


And  your  petitioner  further  represents  that  the  following  named  per- 
sons are  the  principal  creditors  of  said  decedent,  to  wit: 

Names.  I  Residence.",! 

(599) 
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Your  petitioner  therefore  prays  that  the  court  may  fix  a  day  when 
testimony  touching  said  claim  shall  be  heard,  and  that  an  order  shall  be 
istued  directed  to  your  petitioner,  requiring  him  to  give  notice  in  writing 
to  the  above  named  persons  of  the  presentation  of  said  claim  for  allow- 
ance, and  designating  the  time  when  testimony  to  establish  the  validity 
of  the  same  will  be  heard,  according  to  law.  And  he  asks  that  upon 
final  hearing  said  claim  may  be  allowed  as  a  valid  claim  against  said  es- 
tate.   


of  the  estate  of ,  deceased. 

The  State  of  Ohio, 

County,  ss: 

,  being  first  duly  sworn,  says  that  the  facts  stated  and  allega- 
tions in  the  foregoing  petition  are  true,  as  he  verily  believes.        . 


Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

,  A.  D.  19—.  


R.  S.,  §§  6100-6101. 

§  935.  Journal  entry  ordering  notice  of  claim  of  administrator  or 
executor  against  estate. 

Orders  for  Notice,  Etc. 

Probate  Court,  19 

County,  Ohio.  Petition  for  Allowance  of  Claim  Against 

Estate. 
Orders  for  Notice,  etc. 
of  the  estate  of  ,  deceased,  plaintiff,  vs.  et  al.,  de- 
fendants. 

This  day  of  ,  deceased,  appeared  in  open  court  and  pre- 
sented h—  claim  for  allowance,  by  petition  filed  herein,  against  said  es- 
tate, and  asking  that  an  order  issue  requiring  notice  to  be  given  to  all 
parties  interested  according  to  law,  and  that  upon  final  hearing  said 
claim  may  be  allowed  as  a  valid  claim  against  said  estate.     It  is  ordered 

that  the day  of ,  19—,  at  —  o'clock  —  m..  be  and  hereby  is 

designated  as  the  time  when  testimony  touching  said  claim  will  be  heard 
before   this   court.     It   is   further   ordered   that  an   order  as   prayed   for 

forthwith  issue,  and  this  cause  is  continued.  ,  Probate  Judge. 

R.  S.,  §  6100-6101. 

§  936.    Order  for  notice   of  claim   of  administrator  or  executor 
against  estate. 
The  State  of  Ohio. 

County,  ss:  Probate  Court. 

To ,  of  the of ,  deceased: 

You  are  hereby  ordered  to  give  notice  in  writing    to  all    the    heirs, 
legatees  and  devisees  of  said  decedent,  who  are  interested  in  h—  estate,' 
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and  to ,  creditors  of  said  estate,  that  you  have,  on  the day  of 

■ ,  19 — ,  presented  to  this  court  for  its  allowance  to  you  against  said 

estate  a  certain  claim,  which  you  shall  describe  in  said  notice,  stating  the 
amount  claimed,  and  that  the  time  fixed  for  hearing  the  testimony  touch- 
ing said  claim  is  the day  of ,  19 — ,  at  —  o'clock  —  m. 

You  shall  serve  a  copy  of  said  notice  on  each  of  the  persons  named  at 
least  twenty  days  before  said  day  of  hearing,  or  by  publication  according 
to  law,  on  such  as  are  non-residents  of  this  county. 

Witness  my  hand,  etc. 
The  State  of  Ohio, 

County,  ss:  Return. 

In  obedience  to  the  within  order,  I  have  served  notices  as  directed,  and 

file  herewith  proof  of  such  service.  , 

of  the  . 

,  A.  D.  19 — ,  of ,  deceased. 

R.  S.,  §  6100. 

§  937.  Notice  of  claim  of  administrator  or  executor  against  estate. 
To  : 


You  will  take  notice  that  I  have  presented  to  the  probate  court  of 

county,  Ohio,  for  its  allowance  to  me  against  the  estate  of ,  late  of 

said  county,  deceased,  a  certain  claim,  amounting  to  $ ,  for  

during  his  lifetime,  and  that  said  court  has  fixed  the  time  for  hearing 

the  testimony  touching  said  claim  on  the  day  of  ,  A.   D. 

19 — ,  at  —  o'clock  —  M.  ' 


—  of  the 

—  of  said 
deceased. 


19- 


The  State  of  Ohio, 

County,    ss:  Return. 

being  duly  sworn,  says  that  on  the day  of  ,  A.  D. 


19_^  he  served  the  within  notice  by  delivering  a  true  copy  thereof  per- 
sonally to  the  within  named .  • 

Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

A    J)    19 ,  Probate  Judge. 

,  the  undersigned  person —  within  named,  do  hereby  acknowl- 
edge service  of  the  within  notice,  this day  of ,  A.  D.  19—. 


R.  S.,  §  6100. 


§    938  OHIO    PROBATE    LAW    AND    PRACTICE.  G02 

^  938.    Orders  on  hearing — Claim  allowed,  etc. 
Probate  Court.  ,   19—. 

County,  Ohio.  Petition  for  Allowance  of  Claim. 

Orders  on  Hearing,  Claim  Allowed,  etc. 

of  the  estate  of  ,  deceased,  plaintiff,  vs.  et  al.,  de- 
fendants. 

This  day  this  cause  came  on  to  be  heard  upon  the  pleadings,  evidence 

and  testimony ,  and  it  appearing  to  the  court  that  said  defendants 

have  been  duly  served  with  process  and  that  all  parties  interested  are 
properly  before  the  court. 

On  consideration  whereof  the  court  finds  that  the  allegations  in  said 

petition  are  true  and  that  the  claim  of  said  against  said  estate 

amounting  to dollars,  with  interest  thereon  from  the day  of 

,  19 — ,  is  a  just  and  valid  claim  against  said  estate. 

It  is  therefore  ordered  that  said  claim  be  and  hereby  is  allowed. 

It  is  further  ordered  that  this  proceeding  be  recorded,  and  that  said 

pay  the  costs  herein  taxed  at  $ within  ten  days. 

,  Probate  Judge. 

The  State  of  Ohio, 

County,  ss: 

I,  ,  judge  and  ex-officio  clerk  of  the  probate  court,  within  and 

for  said  county,  and  in  whose  custody  the  files,  journals  and  records  of 
said  court  are  required  by  the  laws  of  the  state  of  Ohio  to  be  kept,  do 
hereby  certify  that  the  foregoing  entries  are  taken  and  copied  from  the 
journal  of  the  proceedings  of  said  court;  that  the  same  have  been  com- 
pared by  me  with  the  original  entries  on  said  journal  and  that  they  are 
true  and  correct  copies  thereof. 

In   testimony   whereof,    I   hereunto   subscribe   my  name  oflScially,   and 

affix  the  seal  of  said  court,  at  the  court-house,  in  ,  in  said  county, 

this day  of  ,  19 — . 

,  Judge  and  Ex-Officio  Clerk  of  said  Probate  Court. 


CHAPTER  XXXVIII. 

eelease  of  surety — forms. 

Section  Sectiox 

939.  Application  of  surety  to  be  re-     942.  Journal  entries— Application  of 

leased  from  bond.  surety   to   be   released    from 

940.  Journal  entry  order  fixing  time  bond,  granting  application. 

of  hearing  and  for  notice.  943.  Order  approving  new  bond,  re- 

941.  Notice  of  hearing  application  of  leasing  surety,  etc. 

surety   to   be    released    from 
bond. 

§  939.    Application  of  surety  to  be  released  from  bond. 

Probate  Court, 

County.  Ohio.  Application. 

In  the  matter  of  the  of  . 

To  the  honorable  probate  court  of  said  county: 

Your  petitioner  respectfully  represents  that  —he  is  one  of  the  sureties 

of upon  a  bond  dated  ,  19—,  given  by  said  ,  as 

of  . 

Your  petitioner  desires  to  be  released  from  said  bond  as  such  surety, 

and  prays  that  upon  the  hearing  of  this  application,  said  may  be 

directed  and  required  to  give  a  new  bond  as  such  according  to 

law,  and  that  your  petitioner  may  be  released  and  discharged  from  fur- 
ther liability  as  surety  as  aforesaid.    ^ . 

Dated  this  day  of  ,  19—.  • 

R.  S.,  §§  6204,  6273,  6339. 

§  940.    Journal  entry— Order  fixing  time  of  hearing  and  for  notice. 

Probate  Court,  >  ^^~'- 

County,  Ohio.  Order  for  Notice. 


In  the  matter  of  the  of 


This  day appeared  in  open  court  and  filed  h —  application  to  be 

released  as  surety  from  the  bond  as of  . 

It  is  ordered  that  the  time  of  hearing  said  application  be  and  hereby 

1  The  surety  of  an  administrator  or  executor,  or  of  an  assignee  or  trus- 
tee, will  here  give  the  reason  why  the  application  is  made. 
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is  fixed  for  the  day  of  ,  19 — ,  at  —  o'clock  —  m.,  and  that 

notice  thereof  in  writing  be  given  to  said  ,  to  be  served  upon  h — 

days  before  said  day  of  hearing,  and  this  cause  is  continued. 

,  Probate  Judge. 

sj  941.    Notice  of  hearing  application  of  surety  to  be  released  from 
bond. 
To of : 

You  are  hereby  notified  that  on  the  day  of  ,  19 — ,  I  filed 

my  application  in  the  probate  court  of  county,  Ohio,  praying  that 

you  be  directed  and  required  to  give  a  new  bond,  as  of  , 

and  that  I  be  released  and  discharged  from  further  liability  as  one  of  the 

sureties  upon  your  bond  as  such  ,  dated  ,  19 — ,  as  provided 

by  law.    ' . 

Said   application   will   be   for   hearing   before   said   probate   court,   on 
,  the day  of ,  19 — ,  at  —  o'clock  —  m. 


Dated  this  day  of ,  19- 

The  State  of  Ohio, 
County,  ss: 


,  being  duly  sworn,  says  that  on  the  day  of  ,  19 — , 

— he  served  the  within  notice  on  said by  delivering  to  h —  personal- 
ly a  true  copy  thereof,  or  by  leaving  a  true  copy  thereof  at  h —  usual  place 
of  residence.  . 

Sworn  to  before  me  and   signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 


At  least  ten  days'  notice  must  be  given  to  a  guardian. 
At  least  five  days'  notice  must  be  given  to  an  executor  or  administrator. 
Notice  to  an  assignee  will  be  given  in  such  manner  and  for  such  time 
as  the  court  may  order. 

R.  S.,  §§  6204,  6273,  6339,  6406. 

§  942.    Journal  entries — Application  of  surety  to  be  released  from 
bond — Granting  application  and  for  new  bond. 

Probate  Court,  ,  19 — . 

County,   Ohio.  Orders. 

In  the  matter  of  the  of  . 


This  day  this  cause  came  on  to  be  heard  upon  the  application  of , 

a  surety  on  the  bond  of  as  of  ,  to  he  released  from 

the  bond  of  said ;  and  it  appearing  to  the  court  that  notice  of  this 

hearing  has  been  duly  given  to  said as  heretofore  ordered,  and  be- 
ing of  opinion  there  is  good  reason  therefor,  it  is  ordered  that  said  applica- 
tion be  granted;  it  is  further  ordered  that  said  give  a  new  bond 

in  the  sum  of  dollars  as  as  aforesaid,  conditioned  accord- 

'  The  surety  of  an  administrator  or  executor,  or  of  an  assignee  or  trus- 
tee, will  here  give  the  reason  why  the  application  Is  made. 
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ing  to  law,  with  sureties  to  the  acceptance  of  the  court,  within  

days,  and  this  cause  is  continued.  ,  Probate  Judge. 

R.  S.,  §§  6204,  6273,  6339. 

§  943.    Order  approving  new  bond,  releasing  surety,  etc. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Orders. 

In  the  matter  of  the  of  . 

This  day  came  of  and  gave  a  new  bond  as  such  

in  the  sum  of  dollars,  conditioned  according  to  law,  with  

and ,  freeholders,  as  sureties,  which  bond  is  approved  by  the  court. 

It  is  therefore  ordered  that  ,  a  surety  upon  the  former  bond  of 

said  as  such  ,  be  and  he  is  henceforth  released  from  said 

former  bond,  for  and  on  account  of  the  acts  of  said  as  as 

aforesaid,   from   this   time   forth.     It   is   further   ordered   that  this   pro- 
ceeding be  recorded,  and  that  said  pay  the  costs  herein  taxed  at 

$ within  days.  ,  Probate  Judge. 


CHAPTER  XXXIX. 

NEW    AND    ADDITIOXAL   BOND — FORMS. 

Section  Section 

944.  Petition  for  new  or  additional  948.  Order  approving  bond. 

bond.  949.  Order  of  removal,  etc.,  bond  not 

945.  Journal   entry — Orders   for  no-  given. 

tice,  etc.  950.  Executor's    bond — New    or    ad- 

946.  Notice  of  hearing  for   new   or  ditional. 

additional  bond.  951.  Administrator's  bond — New  or 

947.  Journal     entries  —  Orders     on  additional. 

hearing  petition  for  new  or 
additional  bond,  on  giving 
bond,  etc. 


vj  944.    Petition  for  new  or  additional  bond  and  journal  entry — 
Orders  for  notice,  etc. 
Probate  Court, 

County,  Ohio. 


In  the  matter  of  the 


of 


To  the  honorable  judge  of  said  court: 

Your   petitioner   respectfully   represents   that  — he 

.     That  — he  believes  the  bond  of  as  

dated  ,  19 — ,  is  insufficient  for  the  reason  that: 

Your  petitioner  therefore  prays  that  the  said  


Petition. 


of   said 


of  said 


as  such 


may  be  required  to  give  a  new  or  additional  bond,  according  to  the  stat- 
ute in  such  case  made  and  provided,  and  that  the  court  will  fix  a  time 

for  the  hearing  hereof  and  order  notice  to  be  given  to  said  In 

such  manner  and  for  such  length  of  time  as  may  be  deemed  reasonable. 


The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  the  facts  stated  in  the  foregoing 

petition  are  true  as  — he  verily  believes.  . 


Sworn  to  before  me  and   signed  in  my  presence,  this 


day  of 


,  19—. 

R.  S.,  §§  5981,  6205,  6261,  6335. 


Probate  Judge. 
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§  945.    Journal  entry — Orders  for  notice,  etc. 

Probate  Court,  ^  19 — . 

County,  Ohio.  Petition  for  New  or  Additional  Bond. 

Orders  for   Notice,  etc. 
In  the  matter  of  the  of  . 


This  day  ,  one  of  the  of  ,  appeared  in  open  court 

and  filed  h —  petition  asking  that  be  required  to  give  a  new  or 

additional  bond  as of  said .     It  is  therefore  ordered  that  the 

time  of  hearing  thereof  before  this  court  be  and  hereby  is  fixed  for  the 

day  of ,  19 — ,  at  —  o'clock  —  m.     And  it  is  further  ordered 

that  notice  of  the  filing  of  said  petition  and  of  the  time  and  place  of  hear- 
ing be  given  in  writing  to  said — ,  to  be  served  upon  h days 

before  said  time,  and  this  cause  is  continued. 

,  Probate  Judge. 

§  946.    Notice  of  hearing  petition  for  new  or  additional  bond. 
Probate  Court,  No.  . 


County,  Ohio.  Petition  for  New  and  Additional  Bond. 

Notice  of  Hearing. 

In  the  matter  of  the  of  . 

To  : 

You  are  hereby  notified  that  on  the day  of  ,  19 — ,  

filed  in  said  court  — h —  petition  praying  that  you  be  required  to  give  a 

new  or  additional  bond  as  such  for  the  reason  that  ,  and 

that  said  petition  will  be  for  hearing  before  said  court  on  the day 

of ,  19 — ,  at  —  o'clock  —  m. 

In  witness  whereof,  etc. 
The  State  of  Ohio, 

County,   ss:  Sheriff's  Return. 

Received  this  writ ,  A.  D.  19 — ,  at  —  o'clock  —  m.,  and  on  the 

day  of  — ,  19 — ,  I  served  the  same  by  delivering  a  true  copy 

thereof  personally  to  the  within  named  .  ,  Sheriff. 

The  State  of  Ohio, 

County,  ss:  Affidavit  of  Service. 

,  being  first  duly  sworn,  says  that  on  the  day  of  , 


A.  D.  19 — ,  he  served  the  within  notice  on  said  ,  within  named,  by 

delivering  to  h —  personally  a  true  copy  thereof.  . 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  A.  D.   19—.  ,  Probate  Judge. 


R.  S.,  §§  6205,  6406. 

§  947.    Journal  entries — Orders  on  hearing  petition  for  new  or 
additional  bond,  on  giving  bond,  etc. 

Orders  on  Hearing,  for  Bond,  Etc. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Orders. 

In  the  matter  of  the  of  . 

This  day  this  cause  came  on  to  be  heard  upon  the  petition  and  testi- 
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mony,  and  it  appearing  to  tlie  court  tliat  the  bond  heretofore  given  by 

as  of  said  is  insufficient  for  the  reason  that  . 

It  is  therefore  ordered  that  said  give  a  new  or  additional  bond 

conditioned  according  to  law  in  the  sum  of  dollars,  with  sureties 

to  be  approved  by  the  court,  on  or  before  the  day  of  ,  19 — , 

and  this  cause  is  continued.  ,  Probate  Judge. 

§  948.    Order  approving  bond,  etc. 

Probate  Court,  ,  19 — . 

County,   Ohio.  Orders. 


In  the  matter  of  the  of 


This  day appeared  in  open  court  and  gave  and  filed  herein  a  new 

or  additional  bond  as  of  said  as  heretofore  ordered,  con- 
ditioned according  to  law,  in  the  sum  of  dollars,  with  and 

,  freeholders,  as  sureties,  which  bond  is  approved  by  the  court.     It 

is  ordered   that  this  proceeding  be  recorded,  and  that  said  pay 

the  costs  herein,  taxed  at  $ within  ten  days. 

,  Probate  Judge. 

§  949.    Order  of  removal,  etc. — Bond  not  given. 

Probate  Court,  ,  19 — . 

County,   Ohio.  Orders. 

In  the  matter  of  the  of  . 


It  appearing  to  the  court  that has  failed  to  give  a  new  or  addi- 
tional bond  as  of  said  in  the  sum  of  dollars,  with 

sureties  to  the  approval  of  the  court,  as  heretofore  ordered,  it  is  therefore 

ordered  that  said  be  and  he  hereby  is  removed  as  such  , 

and  that  his  letters  of  authority  be  revoked.     It  is  further  ordered  that 

this  proceeding  be  recorded,  and  that  said  pay  the  costs  herein 

taxed  at  $ within days.  ,  Probate  Judge. 

.^  950.    Executor's  bond — New  or  additional. 

Know  all  men  by  these  presents,  that  we,  and  ,  are  held 

and  firmly  bound  to  the  state  of  Ohio,  in  the  penal  sum  of dollars, 

to  the  payment  of  which  sum  well  and  truly  to  be  made,  we  do  bind  our- 
selves, our  heirs,  executors  and  administrators  jointly  and  severally  by 
these  presents. 

Signed  by  us  and  dated  at  ,  Ohio,  this  day  of  ,  in 

the  year  one  thousand  nine  hundred  and  . 

The  condition  of  the  above  obligation  is  such,  that,  whereas,  the  said 
was  on  the  day  of  ,  19 — ,  ordered  by  said  court  to 


give  a  new  or  an  additional  bond  as  execut of  the  last  will  and 

testament  of ,  deceased,  late  of ,  In  the  county  of and 

state  aforesaid: 

Now,  if  the  above  bound ,  as  such  execut . 

First.    Shall   make   and    return   to   the   court,   on   oath,   within    three 
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months,  a  true  inventory  of  all  the  moneys,  goods,  chattels,  rights  and 
credits  of  the  testat —  which  are  by  law  to  be  administered,  and  which 
shall  have  come  to  — h —  possession  or  knowledge;  and  also,  if  required 
by  the  court,  an  inventory  of  the  real  estate  of  the  deceased. 

Second.  Shall  administer  according  to  law,  and  to  the  will  of  the 
testat — ,  all  h —  goods,  chattels,  rights  and  credits,  and  the  proceeds  of  all 
h —  real  estate,  that  may  be  sold  for  the  payment  of  h —  debts  or  legacies, 
which  shall  at  any  time  come  to  — h —  possession,  or  to  the  possession  of 
any  other  person  for  — h — ;  and. 

Third.  Shall  render,  upon  oath,  a  just  and  true  account  of  — h —  ad- 
ministration, within  eighteen  months,  and  at  any  other  times  when  re- 
quired by  the  court  or  the  law;  and  failing  so  to  do  for  thirty  days  after 
— he  shall  have  been  notified  of  the  expiration  of  the  time  by  the  probate 
judge,  — he —  shall  receive  no  allowance  for  services,  unless  the  court 
shall  enter  upon  its  journal  that  such  delay  was  necessary  and  reasonable; 
then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force  and  vir- 
tue in  law. 

Executed  in  presence  of 


This  bond  approved  in  open  court,  this day  of ,  19 — . 

,  Judge,  Probate  Court. 

R.  S.,  §  6205. 

§  951.    Administrator's  bond — New  or  additional. 

Know  all  men  by  these  presents,  that  we,  and  ,  are  held 

and  firmly  bound  unto  the  state  of  Ohio,  in  the  penal  sum  of  

dollars,  to  the  payment  of  which  sum  we  do  hereby  jointly  and  severally 
bind  ourselves,  our  heirs,  executors  and  administrators,  if  default  be 
made  in  the  condition  following: 

Whereas,  letters  of  administration  upon  the  estate  of  , 

deceased,  were  granted  to  the  said  by  the  probate  court  of 

county,  in  the  state  of  Ohio,  on  the day  of ,  A.  D.  19 — ;  and 

whereas,  the  said was  on  the day  of ,  19 — ,  ordered  by 

said  court  to  give  a  new  or  an  additional  bond  as  such  administrat — 


Now,  if  the  said  ,  as  administrat —  of  the  estate  of  said  , 

deceased,  shall: 

First.  Make  and  return  into  court,  on  oath,  within  three  months,  a 
true  inventory  of  all  moneys,  goods,  chattels,  rights  and  credits  of  the 
deceased,  which  have  or  shall  come  to  — h —  possession  or  knowledge; 
and,  also,  if  required  by  the  court,  an  inventory  of  the  real  estate  of  the 
deceased. 

Second.    Shall  administer  according  to  law  all  the  moneys,  goods,  chat- 
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tels,  rights  and  credits  of  the  deceased,  and  the  proceeds  of  all  h —  real 
estate,  that  may  be  sold  for  the  payment  of  h —  debts  which  shall  at  any 
time  come  to  the  possession  of  the  administrat — ,  or  to  the  possession  of 
any  other  person  for  — h — . 

Third.  Shall  render,  upon  oath,  a  true  account  of  — h —  administration, 
within  eighteen  months,  and  at  any  other  times  when  required  by  the 
court  or  the  law;  and  failing  so  to  do  for  thirty  days  after  — he —  shall 
have  been  notified  of  the  expiration  of  the  time  by  the  probate  judge, 
— he —  shall  receive  no  allowance  for  services,  unless  the  court  shall  enter 
upon  its  journal  that  such  delay  was  necessary  and  reasonable. 

Fourth.  Shall  pay  any  balance  remaining  in  — h —  hands  upon  the  set- 
tlement of  — h —  accounts,  to  such  persons  as  the  court  or  the  law  shall 
direct;  and, 

Fifth.  Shall  deliver  the  letters  of  administration  into  court,  in  case 
any  will  of  the  deceased  shall  be  thereafter  duly  proved  and  allowed; 
then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force  and 
virtue  in  law. 

Signed  by  us  and  dated  at  ,  Ohio,  this  day  of  , 

A.  D.  19—. 

Executed  in  presence  of  


This  bond  approved  in  open  court,  this day  of  ,  19 — . 

,  Judge,  Probate  Court. 

R.  S.,  §  6205. 
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§  952.    Petition  for  sale  of  real  estate  to  pay  debts. 
Probate  Court,  No.  . 


County,  Ohio.  Civil  Action. 

Petition  to  Sell  Real  Estate. 

of  the  of ,  deceased,  plaintiff,  vs.  ,  defend- 
ants. 

The  plaintiff  represents  that  — he  is  the  duly  appointed  and  qualified 

of  the of ,  late  of county,  Ohio,  deceased;  that 

the  amount  of  debts  due  from  the  deceased  is dollars,  as  near  as  can 

be  ascertained  that  the  charges  of  administration  of  said  estate 

will  amount  to  about dollars,  and  that  the  total  value  of  the  per- 
sonal estate  and  effects  of  said  deceased  is  but  dollars,    being 

wholly  insufficient  to  pay  the  debts  and  costs  aforesaid.     The   plaintiff 

further  represents  that  said  died  seized  in  fee  simple  of 

the  following  described  real  estate,  situate  in  the  county  of  and 

state  of  Ohio,  to  wit: 


The  said  decedent  died  leaving  the  defendant,  ,  h —  widow — ,  who 

is  entitled  to  dower  in  said  premises;   that  the  defendants,  ,  are 

the  only  of  said   decedent,  having  the  next  estate  of  inheritance  from 

said   ,    deceased,    in    said    premises;    that   the    defendants   . 

The  plaintiff  therefore  prays  that  the  dower  of  said  in  said  prem- 
ises may  be  assigned  and  set  off  to  h — ;   that  the  rights,  interests  and 

liens  of  the  said  may  be  fully  determined,  adjusted  and  protected 

according  to  equity  ,  and  that  your  petitioner  may  be  authorized 

and  ordered  to sell  said  real  estate said  dower,  according  to 

the  statute  in  such  cases  made  and  provided,  and  for  all  other  proper 
orders  and  relief  in  the  premises.  . 


The  State  of  Ohio. 

County,  ss: 

,   the   above   named   plaintiff,   being  duly   sworn,   says  that  the 
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various  matters  and  things  set  forth  in  said  petition  are  true,  to  the  best 
of  his  knowledge  and  belief.  . 


Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  19—.  . 


Probate  Court,  No.  . 

County,   Ohio.  Civil  Action. 

Petition  to  Sell  Real  Estate.     Praecipe. 

,  plaintiff — ,  vs.  et  al.,  defendant — . 

To  the  probate  judge: 

Issue  summons  for  said ,  defendant — ,  directed  to  the  sheriff  of 

said  county,  returnable  according  to  law. 

,    Plaintiff's   Attorney. 

R.  S.,  §§  6136-6142. 

§  953.    Journal  entry — Orders  fixing  time  of  hearing  and  for  sum- 
mons— Petition  to  sell  real  estate. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Order  for  Summons. 
of ,  plaintiff — ,  vs.  et  al.,  defendants. 


This  day of appeared  in  open  court  and  filed  h —  petition 

duly  verified,  asking  for  the  sale  of  real  estate  therein  described,  to  pay 
the  debts  of  said  estate . 

It  is  ordered  that  the  time  of  hearing  said  petition  be  and  hereby  is 
fixed  for  the day  of ,  19 — ,  at  —  o'clock  —  m. 

It  is  further  ordered  that  summons  issue  to  the  sheriff  of  this  county 

to  be  served  on  the  defendants,  and  returned  according  to  law  , 

and  this  cause  is  continued.  ,  Probate  Judge. 

R.  S.,  §  6142-6143,  6351. 

§  954.    Summons — Ordinary  form. 

The  State  of  Ohio, 

County,  ss: 

To  the  sheriff  of county,  greeting: 

You  are  commanded  to  notify  that  ha —  been  sued  by 

in  the  probate  court  of county,  and  that  unless  — he  answer 

by  the  day  of  ,  A.  D.  19 — ,  the  petition  of  said  plaintiff — 

against filed  in  said  court,  such  petition  will  be  taken  as  true,  and 

ju(3gment  rendered  accordingly. 

You  will  m.ake  due  return  of  this  summons  on  the day  of , 

A.  D.  19—. 

Vt^'itness  my  hand,  etc. 

The  State  of  Ohio, 

County,  ss:  Sheriff's  Return. 

Received  this  writ ,  A.  D.  19 — ,  at  —  o'clock  —  m.,  and  pursuant 

to  its  command,  . 
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§  955.    Summons  on  petition  to  sell  real  estate. 
The  State  of  Ohio, 

County,  ss: 

To  the  sheriff  of  said  county: 

You  are  commanded  to  notify that  ou  the day  of 


A.  D.  19—,  of  the  estate  of  ,  deceased,  filed  h—  petition  in 

the  probate  court  of  said  county,  Ohio,  against  them  and  others; 

the  object  and  prayer  of  which  petition  is  to  obtain  an  order  for  the 
sale  of  certain  real  estate  belonging  to  said  decedent,  in   said   petition 

described,  for  the  purpose  of  paying  debts  ,  and  that  unless  they 

answer  by  the  day  of  ,  19—,  said  petition  will  be  taken  as 

true,  and  an  order  granted  accordingly. 

You  will  make  due  return  of  this  writ  on  the  day  of  , 

A.  D.  19—. 

"Witness  my   hand,   etc. 
The  State  of  Ohio, 

County,  ss:  Sheriff's  Return. 

Received  this  writ ,  A.  D.  19—,  at  —  o'clock  —  m.,  and  pursuant 

to  its  command,  . 

The  State  of  Ohio, 

County,  ss: 

I, ,  being  duly  sworn,  say  that  on  the day  of ,  19 — .  I 

served  this  writ  by  delivering  a  copy  thereof  personally  to  the  following 

named  persons,  to  wit:  . 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

.  19 — •  ,  Probate  Judge. 

We,  the  undersigned  defendants  named  herein,  do  each  of  us  acknowl- 
edge due  and  legal  service  of  the  within  summons:  . 


R.  S.,  §  6143. 

§  956.    Summons  for  minor — Under  fourteen. 
The  State  of  Ohio, 

County,  ss: 

To  the  sheriff  of  county,  greeting: 

You  are  commanded  to  notify  and  ,  who  are  under  the 

age  of  fourteen  years,  making  service  of  this  summons  upon  — h — ,  and 
also,  if  either  of  them  can  be  found,  upon  — h —  guardian  or  — h —  father, 
or,  if  neither  — h —  guardian  nor  — h —  father  can  be  found,  then  upon 

— h —  mother,  or  the  person  having  the  care  of  such  infant — ,  that 

ha —  been  sued  by in  the  probate  court  of county,  and  that 

unless answer  by  the day  of ,  A.  D.  19 — ,  the  petition 

of  said  plaintiff —  against filed  in  said  court,  such  petition  will  be 

taken  as  true,  and  judgment  rendered  accordingly. 

You  will  make  due  return  of  this  summons  on  the day  of -, 

A.  D.  19—. 

Witness  my  hand,  etc. 
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The  State  of  Ohio, 

County,  ss:  Sheriff's  Return. 

Received  this  writ ,  A.  D.  19 — ,  at  —  o'clock  —  m.,  and  pursuant 

to  its  command,  I  served  the  same  by  delivering  a  copy  thereof,  with  the 
indorsements  thereon,  personally  to  the  within  named  defendants,  on  the 

days  hereafter  named,  viz:     ,  19 — ,  to  ,  and  also  as  to  the 

within  named  defendants,  under  the  age  of  fourteen  years  ,  19 — , 

to  the  ^ ,  such  infant —  . 

§  957.    Affidavit  to  obtain  publication. 
Probate  Court,  Petition  to  Sell  Real  Estate. 

County,  Ohio.  Affidavit  to  Obtain  Publication. 

of  the  estate  of  ,  deceased,  plaintiff,  vs.  et  al.,  de- 
fendants. 
The  State  of  Ohio, 

County,  ss: 


,  the  said  plaintiff,  being  sworn,  says  that  the  defendant, , 

is  a  non-resident  of  Ohio,  and  that  service  of  summons  on  — h —  can  not 

be  made  in  this  state;  that  the  residence  of  said  is  ;   that 

the  residence  of  the  defendant,  ,  and  the  names  and  residences  of 

the  heirs  of  ,  deceased,  defendants,  are  unknown  to  the  plaintiff, 

and  can  not  with  reasonable  diligence  be  ascertained,  and  that  service  of 
summons  on  — h—  can  not  be  made;  and  that  the  case  is  one  of  those 
mentioned  in  section  5048  of  the  Revised  Statutes  of  Ohio.  . 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 


§  958.    Journal  entry — Orders,  service  by  publication. 

Probate  Court,  .  19—- 

County,   Ohio.  Orders,   Service  by  Publication. 

•,  plaintiff — ,  vs.  ,  defendants. 

This  day  came  the  plaintiff  and  filed  herein  an  affidavit  under  the 
statutes  in  that  behalf  for  the  purpose  of  procuring  service  by  publica- 
tion; and  it  appearing  to  the  court  that  the  defendant,  ,  is  a  non- 
resident of  Ohio,  that  service  of  summons  on  — h —  can  not  be  made  in 

this  state;  that  the  residence  of  said  is  ,  that  the  residence 

of   said   defendant,   unknown   to   the   plaintiff,   that  the   heirs  of 

,  deceased,  defendants,  are  necessary  parties  and  their  names  and 

residences  are  unknown  to  the  plaintiff,  that  the  residences  of  such  de- 
fendants so  unknown  to  the  plaintiff  can  not  with  reasonable  diligence 
be  ascertained,  and  that  service  of  summons  on  such  defendants  can  not 
be  made;  it  is  ordered  that  proceedings  against  said  unknown  heirs  be 
had  without  naming  them.  It  is  ordered  that  the  publication  be  made  for 
six  consecutive  weeks,  in  a  newspaper  printed  in  this  county,  that  it  con- 

'  "Guardian  of,"  "father  of,"  "mother  of,"  "the  person  having  the  care 
of"  or  "the  person  with  whom live—"  (give  names  of  minors). 
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tain  a  summary  statement  of  the  object  and  prayer  of  the  petition,  men- 
tion the  court  wherein  it  is  filed,  and  notify  the  persons  thus  to  be  served 
when  they  are  required  to  answer. 

And  it  is  further  ordered  that  immediately  after  the  first  publication, 
the  party  making  the  service  deliver  to  the  clerk  of  this  court  copies  of 
the  publication,  with  the  proper  postage;  that  said  clerk  mail  a  copy  to 
each  of  said  defendants,  whose  residence  is  known,  to  h —  residence  named 
therein,  and  make  an  entry  thereof  on  the  proper  docket. 

,  Probate  Judge. 

R.  S..  §  5048-5053. 

§  959.    Legal  notice. 

,  who  resides  at  ,  in  county,  ,  whose  resi- 
dence    unknown,  and  the  unknown  heirs  of  ,  deceased,  one 

of  the  heirs  at  law  of ,  deceased,  will  take  notice  that of  the 

estate  of ,  deceased,  on  the day  of ,  19 — ,  filed  h —  peti- 
tion in  the  probate  court  within  and  for  the  county  of ,  and  state  of 

Ohio,  alleging  that  the  personal  estate  of  said  decedent  is  insufficient  to 
pay  h —  debts  and  the  charges  of  administering  h —  estate;  that  he  died 
seized  in  fee-simple  of  the  following  described  real  estate  situate  in  said 

county,  to  wit:  :  that ,  as  widow  of  said  decedent,  is  entitled 

to  dower  in  said  premises;  and . 

The  prayer  of  said  petition  is  for  the  assignment  of  dower  to  said 
,  for  a  sale  of  said  premises,  subject  to  such  dower  estate,  for  the 


payment  of  the  debts  and  charges  aforesaid,  for . 

The  persons  first  above  mentioned  will  further  take  notice  that  they 
have  been  made  parties  defendant  to  said  petition  and  that  they  are  re- 
quired to  answer  the  same  on  or  before  the  day  of  ,  A.  D. 

19—.  . 

,  19 — .  ,  as  aforesaid. 


^  960.    Answer  and  cross-petition  in  action  on  petition  to  sell  real 
estate. 
Probate  Court,  No. . 


County,  Ohio.  Petition  to  Sell  Real  Estate. 


Answer  of 


of ,  plaintiff,  vs.  et  al.,  defendants. 

For  answer  to  the  petition  herein,  the  said  defendant, ,  says  that 

the  said  ,  on  the day  of ,  A.  D.  19 — ,  did  make  — h — 

certain  promissory  note — ,  in  writing,  of  that  date,  and  did  then  deliver 
the  same  to  this  defendant,  and  thereby  promise  to  pay  to  this  defendant, 

or  — h —  order,  the  sum  of dollars,  in after  the  date  thereof, 

which  period  has  elapsed.     ' . 

This  defendant  further  says  that,  to  secure  the  payment  of  said  prom- 
issory note —  and  the  money  secured  thereby,  the  said  ,  with  his 

'  Or  say,  "which  period  will  elapse  on  the  day  of  ,  19 — ." 
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wife,  the  said  defendant, ,  by  their  certain  mortgage  deed  of  even 

date  with  said  promissory  note — ,  duly  executed  and  delivered  to  this  de- 
fendant, did  convey  to  — h — ,  the  said ,  h —  heirs  and  assigns,  for- 
ever, all   said  -  real  estate  in  the  petition  herein  described,  " ,  to 

have  and  to  hold  the  same  to  — h — ,  the  said  ,  h —  heirs  and  as- 
signs, forever;  which  said  deed  of  conveyance  had  a  condition  thereunder 

written,  whereby  it  was  provided  that  if  the  said shall  pay,  or  cause 

to  be  paid,  unto  the  said  ,  or  to  — h —  executors,  administrators 

and  assigns,  — h —  certain  promissory  note —  of  even  date  herewith,  for 

the  sum  of  dollars,  payable  to  the  order  of  said  in  

from  date,  according  to  the  tenor  and  effect  thereof,  then  these  presents 
shall  be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue  in  law 
forever.  And  this  defendant  further  says  that  — he —  caused  said  mort- 
gage to  be  deposited  with  the  recorder  of  said  county  of  ,  at  his 

office,  on  the  day  of  ,  A.  D.  19—,  at  —  o'clock  —  5i..  for 

record,  and  the  same  was  thereupon  duly  recorded  in  the  records  of  mort- 
gages in  said  county;  and  that  no  part  of  the  money  mentioned  in  said 
promissory  note —  and  mortgage  has  been  paid,  but  is,  with  the  interest 

thereon  from  the day  of ,  19—,  still  due  and  unpaid  . 

Wherefore,  this  defendant  asks  that  out  of  the  proceeds  of  the  sale  of 
said  real  estate  herein,  — h —  said  debt,  with  the  interest,  be  paid  in  full, 
and  for  all  proper  relief.  ,  Attorney  for  Defendant—. 

The  State  of  Ohio, 
County,  ss: 

,  the  above  named  defendant,  being  duly  sworn,  says  that  he- 
believes  the  facts  stated  in  the  foregoing  answer  and  cross-petition  to  be 
true.  ■ 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  19—.  ■ 


§  961.    Answer  to  widow — . 
Probate  Court,  No  . 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Answer  of  widow — . 

of  the  estate  of  ,  deceased,  plaintiff—,  vs.  et  al., 

defendant — . 

And  now  comes  ,  one  of  the  defendants  in  the  above  entitled 

cause  and  voluntarily  enters  h—  appearance  herein,  and  for  answer  to 

the  petition  in  this  case  filed,  says  that  -he  is  the  widow—  of  said , 

deceased,  and  as  such  is  entitled  to dower  in  the  premises  described 

in  said  petition,  that  h—  age  is years,  and .  —he  freely  con- 
sents to  said  sale  as  prayed  for,  and  waives  the  assignment  of  dower  m 
said  premises  by  metes  and  bounds,  or  in  rents  and  profits,  and  asks  the 
court  that   such   premises   may   be   sold    free   from    h—    dower    estate 

-  Or  say,  "the  following." 
'"To  wit." 
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therein,  and  that  the  value  of  such  dower  estate  may  be  allowed 

and  paid  h —  in  lieu  thereof  out  of  the  proceeds  of  the  sale,  such  sum 
of  money  as  the  court  deems  the  just  and  reasonable  value  of  h—  dower 

interest  in  said  real  estate.  . 

The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  the  statements  in  foregoing  answer 

are  true,  as  — he  verily  believes. 


Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

-,  A.  D.  19—.  ,  Probate  Judge. 


R.  S.,  §§  5719.  6306,  6350f. 

§  962.    Answer  of  wife  or  husband. 
Probate  Court,  No. 


County,  Ohio.  Petition  to  Sell  Real  Estate. 

Answer  of . 

,  assignee—  of ,  plaintiff—,  vs. et  al.,  defendants. 

And  now  comes  ,  one  of  the  defendants  in  the  above  entitled 

cause,  and  voluntarily  enters  h —  appearance  herein,  and  for  answer  to 

the   petition    in   this   case    filed,    says   that   — he   is   the   of    said 

,  and  as  such,  is  entitled  to  a  contingent  right  of  dower  in  the  real 

estate  described  in  said  petition,  that  h —  age  is years,  and  that  the 

age  of  h —  said ,  the  said  assignor, ,  is years;  that  — he 

freely  consents  to  said  sale  as  prayed  for,  and  asks  the  court  to  have' 
said  real  estate  sold  free  from  h —  contingent  right  of  dower  and  to  allow 
h —  in  lieu  thereof,  out  of  the  proceeds  of  the  sale,  such  sum  of  money  as 
the  court  deems  the  just  and  reasonable  value  of  h —  contingent  dower 

interest  therein.  . 

The  State  of  Ohio, 
County,  ss: 

,  being  duly  sworn,  says  that  the  statements  in  the  foregoing 

answer  are  true,  as  — he  verily  believes.  . 


Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

A.  D.  19—.  ,  Probate  Judge. 


R.  S.,  §  6350f. 

§  963,    Application  for  appointment  of  guardian  ad  litem. 
Probate  Court.  No.  - 


;-  County,  Ohio.  .   Application. 

.  plaintiff — ,  vs. ,  defendant — . 

To  the  Hon. ,  Judge  of  said  Court: 

The  undersigned,  ' ,  make —  application  for  the  appointment  of 

'  If  the  application  is  made  by  the  minor  or  minors  of  the  age  of  four- 
teen years,  here  insert  his  or  her  name  or  names;  otherwise  the  name 
of  the  plaintiff,  or  of  a  friend  of  the  minor — ,  asking  the  application,  as 
the  case  may  be. 
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a  guardian  ad  litem  for  the  minor  defendant —  in  the  above  entitled  case. 

The  defendant — , ,  the  age  of  fourteen  years,  and  ha —  been 

duly  served  with  summons  herein  . 

The  undersigned  suggests  that  ,  who  is  a  suitable  person,  be 

appointed  as  such  guardian  ad  litem.  Respectfully, 


R.  S.,  §§  5003,  5004. 

§  964.    Entry  of  appointment  of  guardian  ad  litem. 

(Caption.) 

On  motion  of  ,  and  it  appearing  that  the  defendant,  ,  is  a 

minor  of  the  age  of ,  and  has  been  duly  served  with  summons  here- 
in, it  is  ordered  that  be  and  he  is  hereby  appointed  guardian  ad 

litem  of  the  said . 

§  965.    Answer  of  guardian  ad  litem. 
Probate  Court,  No.  . 


County,  Ohio.  Petition  to  Sell  Real  Estate. 

Answer  of  Minor  Defendants. 

,  plaintiff,  vs.  et  al.,  defendants. 

And  now  come  the  said  ,  the  minor  defendants  to  the  petition 

in  said  cause,  by ,  their  guardian  ad  litem,  heretofore  appointed  in 

said  cause  by  said  court,  and  for  answer  to  said  petition,  deny  all  the 
material  allegations  therein  contained,  prejudicial  to  said  minor  de- 
fendants; and  further  say,  that  they  are  of  tender  years  and  not  ac- 
quainted with  the  law  in  such  cases.  They  therefore  pray  the  court  to 
protect  their  rights  in  this  cause,  and  for  such  relief  as  may  be  just. 


By  ,  Guardian  ad  liteii 

§  966.    Waiver  of  summons  and  consent  to  sell. 
Probate  Court,  '^^■ 


County,  Ohio.  Petition  to  Sell  Real  Estate. 

Waiver  of  Summons  and  Consent  to  Sell. 

,  plaintiff—,  vs.  et  al.,  defendants. 

We,  the  undersigned  parties  defendant  to  the  petition  in  the  above 
entitled  action,  do  each  of  us  hereby  waive  the  issuing  and  service  of 

=  If  there  are  several  minor  defendants,  write  in  the  names  of  those  who 
are  of  the  age  of  fourteen  years  first,  and  then  the  names  of  those  who  are 
under  that  age,  and  so  indicate  them. 
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summons,  and  voluntarily  enter  our  appearance  as  such  defendants.  And 
we  do  hereby  consent  to  the  sale  of  the  real  estate  described  in  the  peti- 
tion in  said  action,  according  to  the  prayer  of  the  same. 

,  19—.  


§  967.    Journal  entrj' — Orders  on  hearing  for  public  sale,  etc. — 
Appraisement  in  inventory. 

Probate  Court,  ,   19—. 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Order  of  Sale,  etc. 

,  of ,  plaintiff — ,  vs.  et  al.,  defendants. 

This  day  this  cause  came  on  to  be  heard  upon  the  petition,  evidence 

and  testimony  ,  and  the  court  being  fully  ad^^sed  in  the  premises 

finds:  That  all  the  defendants  herein  have  been  duly  and  legally  served 
v/ith  process  or  have  voluntarily  entered  their  appearance  herein,  and 
are  now  properly  before  the  court.     That  the  statements  and  allegations 

in  said  petition  are  true.     That  said  ^ ,  deceased,  did  not  leave  a 

widow — ,  entitled  to  dower  in  the  estate  to  be  sold,  and  an  appraisement 
of  such  real  estate  is  contained  in  the  inventory.  It  is  ordered  that 
another  appraisement  be  and  hereby  is  dispensed  with.     And  the  court 

being  satisfied  that  it  is  necessary  to  sell  the  real  estate  of  said  , 

described  in  the  petition,  to  pay  h —  debts.  It  is  therefore  further  or- 
dered that  said  ,  as  such  ,  proceed,  according  to  law,  to  sell 

said  real  estate,  free  of  dower,  at  public  auction,  the  for 

not  less  than  two-thirds  the  appraised  value  thereof,  on  the  following 
terms,  to  wit,  one-third  cash  in  hand  on  day  of  sale,  one-third  in  one  year 
and  one-third  in  two  years  from  the  day  of  sale;  deferred  payments  to  be 
secured  by  mortgage  on  the  premises  sold  and  to  bear  interest  from  the 
day  of  sale,  payable  annually. 

It  is  further  ordered  that  said  petitioner  give  notice weeks  con- 
secutively   of    the    terms    and    time    and    place    of    sale,    prior    thereto, 

in  some  newspaper  printed  and  of  general  circulation  in  county, 

Ohio,  where  said  real  estate  is  situate,  ^ . 

And  said  petitioner  is  ordered  to  make  return  to  this  court  immediately 
after  such  sale  is  made,  and  this  cause  is  continued. 

.  Probate  Judge. 

*  In  cases  by  assignees,  omit  the  words,  "said  ,  deceased,  did  not 

leave  a  widow —  entitled  to  dower  in  the  estate  to  be  sold,  and." 

^  Here  add  such  other  way,  if  any,  as  the  court  may  think  proper. 

Also,  if  such  is  the  case,  "It  is  further  ordered,  upon  motion  of  said 

,  and  upon  good  cause  being  shown  therefor,  that  publication  of 

Buch  notice  in  a  German  or  Bohemian  newspaper,  be  and  hereby  is  dis- 
pensed with." 
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§  968.    Journal  entry — Orders  on  hearing  for  private  sale,  etc. — 
Appraisement  in  inventory. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Order  of  Sale,  etc. 

,  of ,  plaintiff — ,  vs. et  al.,  defendants. 

Tliis  day  this  cause  came  on  to  be  heard  upon  the  petition,  evidence 

and  testimony  ,  and  the  court  being  fully  advised  in  the  premises 

finds:  That  all  the  defendants  herein  have  been  duly  and  legally  served 
with  process  or  have  voluntarily  entered  their  appearance  herein,  and  are 
now  properly  before  the  court.    That  the  statements  and  allegations  in  said 

petition  are  true.     That  ^  said  ,  deceased,  did  not  leave  a  widov/ — , 

entitled  to  dower  in  the  estate  to  be  sold,  and  an  appraisement  of  such  real 
estate  is  contained  in  the  inventory.  It  is  ordered  that  another  appraise- 
ment be  and  hereby  is  dispensed  with.    And  the  court  being  satisfied  that  it 

is  necessary  to  sell  the  real  estate  of  said ,  described  in  the  petition, 

to  pay  h —  debts.  And  it  being  made  to  appear  to  the  court,  upon  satisfac- 
tory evidence,  that  it  would  be  more  for  the  interest  of  said to  sell 

the  real  estate  described  in  the  petition  at  private  sale,  it  is  therefore  fur- 
ther ordered  that  said ,  as  such ,  proceed  to  sell  said  real  es- 
tate, free  of  dower,  at  private  sale  for  not  less  than ,  the  appraised 

value  thereof,  on  the  following  terms,  to  wit,  one-third  cash  in  hand  on  day 
of  sale,  one-third  in  one  year  and  one-third  in  two  years  from  the  day 
of  sale;  deferred  payments  to  be  secured  by  mortgage  on  the  premises 
sold,  and  to  bear  interest  from  the  day  of  sale,  payable  annually.  And 
said  petitioner  is  ordered  to  make  return  to  this  court  immediately  after 
such  sale  is  made,  and  this  cause  is  continued.      ,  Probate  Judge. 

§  969.    Journal  entry — Orders  on  hearing,  of  appraisement,  etc. — 
Free  from  dower. 

Probate  Court,  ,  19—. 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Order  of  Appraisement,  etc. 

,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 

This  day  this  cause  came  on  to  be  heard  upon  the  petition,  evidence 

and  testimony  ,  and  the  court  being  fully  advised  in  the  premises 

finds:  That  all  the  defendants  herein  have  been  duly  and  legally  notified 
of  the  pe]Jdency  and  prayer  of  the  petition,  and  are  now  properly  before 
the  court;  that  the  statements  and  allegations  in  said  petition  are  true. 

^  That  said  ,  widow —  of  ,  deceased,  is  entitled  to  dower  in 

said  real  estate;  that  said  widow —  by  h—  answer  herein  waives  the  as- 
signment of  dower  in  said  premises  by  metes  and  bounds,  or  in  rents  and 
profits,  and  consents  to  the  sale  of  said  premises,  free  from  h —  dower 
estate  therein.    And  the  court  being  satisfied  that  the  real  estate  described 

^  In  cases  by  assignees,  omit  the  words,  "said  ,  deceased,  did  not 

leave  a  widow —  entitled  to  dower  in  the  estate  to  be  sold,  and." 
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in  the  petition  ought  to  be  sold  as  prayed  for  ' ,  it  is  ordered  that 

and  ,  judicious  freeholders  of  the  countj-,  and  not  of  kin 

to  the  petitioner,  be  and  they  hereby  are  appointed  to  appraise  said  lands 

" at  their  fair  cash  value,  *  free  from  the  dower  estate  of  said 

therein. 

It  is  further  ordered  that  said  appraisers  be  sworn,  as  required  by  law, 
and  afterward,  upon  actual  view,  perform  the  duties  required  of  them,  and 
make  return  of  their  proceedings  in  writing  to  this  court,  on  or  before 

the  day  of  ,  19 — ,  and  this  cause  is  continued. 

,  Probate  Judge. 

§  970.    Order  of  appraisement — Free  from  dower. 
The  State  of  Ohio,  Probate  Court. 

County,  ss: 

To  ,  greeting: 

In  obedience  to  an  order  and  decree  of  the  probate  court,  within  and 

for  said  county,  made  this  day,  in  a  certain  cause,  wherein  you,  as , 

are  plaintiff —  and  et  al.,  are  defendants,  you  are  hereby  com- 
manded that  by  the  oaths  of  and  ,  judicious  disinterested 

men  of  the  vicinity,  not  of  kin  to  the  petitioner,  who  are  fi'eeholders 
of  the  county  in  which  said  real  estate  is  situated,  and  upon  actual  view, 
you  cause  a  just  valuation  and  appraisement  to  be  made,  according  to 

law,  of  the  following  described  premises, ,  the  dower  estate  of 

therein,  to  wit:     . 

You  will  make  return  of  your  proceedings  to  this  court  forthwith  upon 
execution  of  this  order. 

"Witness  my  signature  and  seal  of  said  probate  court  at  ,  Ohio, 

this day  of ,  A.  D.  19—.  ,  Probate  Judge. 

Return. 
To  the  probate  court  of county,  Ohio: 

In  obedience  to  the  foregoing  order,  I  have  caused  the  same  to  be  duly 
executed,  as  will  fully  appear  by  the  proceedings  hereto  attached. 

Dated  the  day  of  ,  19 — .  . 


Oath  of  Appraisers. 
The  State  of  Ohio, 

County,  ss: 

We,  the  undersigned  appraisers,  do  make  solemn  oath  that  we  will, 

-  If  the  land,  or  a  part  thereof,  is  to  be  subdivided,  here  insert:  "And  it 
further  appearing  to  the  court  that  it  will  be  to  the  advantage  of  all  par- 
ties in  interest  to  have  the  real  estate (first,  second,  etc.)  described 

in  the  petition  to  be  subdivided  or  laid  out  into  town  lots,  It  is  ordered  that 
the  petitioner  be  and  — he  hereby  is  authorized  to  have  a  survey  and  plat 
thereof  made  for  that  purpose. 

^  "As  a  whole,"  or  "in  parcels." 

•  If  there  is  no  dower  estate  in  the  premises,  omit  the  matter  relating 
to  dower. 
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upon  actual  view,  honestly  and  impartially  appraise  the  within  described 
real  estate  at  its  fair  cash  value,  and  perform  the  duties  required  of  us 
in  pursuance  of  the  foregoing  order.  . 


Appraisers. 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,    19—.  . 


Appi'aisers'  Return. 
In  obedience  to  the  foregoing  order,  after  being  first  duly  sworn,  and 
upon  actual  view  of  the  premises  therein  described,  we,  the  undersigned 

appraisers,  estimate  the  value  of  said  real  estate  at dollars, 

to  said  dower  estate .  , 


Appraisers. 


Given  under  our  hands  this day  of ,  19 — . 

§  971.    Journal  entry — Orders  approving*  appraisement,  for  public 
sale,  etc. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Order  of  Sale,  etc. 

of ,  plaintiff — ,  vs. et  al.,  defendants. 

This  day  came  the  said  plaintiff,  by  h—  attorney,  and  produced  to  the 

court,  the  report  of  an  appraisement  herein  made  by  and 

,  in  pursuance  of  a  former  order  of  this  court,  and  it  appearing, 

upon  examination,  that  said  report  is  in  all  respects  regular  and  correct, 
it  is  ordered  that  the  same  be  and  hereby  is  approved  and  confirmed. 

* .     It  is  therefore  further  ordered  that  said  ,  as  such , 

proceed,  according  to  law,  to  sell  the  real  estate  described  in  the  petition 

dower ,  at  public  auction, the for  not  less  than 

two-thirds  the  appraised  value  thereof,  on  the  following  terms,  to  wit,  one- 
third  cash  in  hand  on  day  of  sale;  one-third  in  one  year  and  one-third 
in  two  years  from  the  day  of  sale;  deferred  payments  to  be  secured  by 
mortgage  on  the  premises  sold,  and  to  bear  interest  from  the  day  of  sale, 
payable  annually.     It  is  further  ordered  that  said  petitioner  give  notice 

weeks  consecutively  of  the  terms  and  time  and  place  of  sale,  prior 

thereto,  in  some  newspaper  printed  and  of  general  circulation  in  

'Here  add,  if  such  is  the  case:  "It  is  ordered  that  the  survey  and  plat 
of  the  subdivision  of  the  lands  into  town  lots,  as  heretofore  ordered,  be 

and  hereby  is  approved.     It  is  further  ordered  that  said  be  and 

—he  is  hereby  authorized,  on  behalf  of  said  ,  to  sign,  seal  and  ac- 
knowledge said  plat  and  subdivision  for  record,  according  to  law." 
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county,  Ohio,  where  said  real  estate  is  situate .  And  said  peti- 
tioner is  ordered  to  make  return  to  this  court  immediately  after  such  sale 

is  made,  and  this  cause  is  continued.  ,  Probate  Judge. 

The  State  of  Ohio, 

County,  ss: 

I, ,  judge  and  ex-officio  clerk  of  the  probate  court,  within  and  for 

said  county,  and  in  whose  custody  the  files,  journals  and  records  of  said 
court  are  required  by  the  laws  of  the  state  of  Ohio  to  be  kept,  do  hereby 
certify  that  the  foregoing  entry  is  taken  and  copied  from  the  journal  of 
the  proceedings  of  said  court;  that  the  same  has  been  compared  by  me 
with  the  original  entry  on  said  journal  and  that  it  is  a  true  and  correct 
copy  thereof. 

In  testimony  whereof,   I   hereunto   subscribe   my  name  officially,  and 

affix  the  seal  of  said  court,  at  the  court-house,  in  ,  in  said  county, 

this  day  of ,  19 — . 

,  Judge  and  Ex-Officio  Clerk  of  said  Probate  Court. 

§  972.    Journal  entry — Orders  on  hearing  for  assignment  of  home- 
stead and  dower,  appraisement. 

Probate  Court,  ,  19—. 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Order  for  Assignment  of  Homestead  and  Dower,  Appraisement,  etc. 

,  of ,  deceased,  plaintiff — ,  vs. et  al.,  defendants. 

This  day  this  cause  came  on  to  be  heard  upon  the  petition,  evidence 

and  testimony  ,  and  the  court  being  fully  advised  in  the  premises 

finds:  That  all  the  defendants  herein  have  been  duly  and  legally  served 
with  process,  or  have  voluntarily  entered  their  appearance  herein,  and  are 
now  properly  before  the  court.  That  the  statements  and  allegations  in 
said   petition   are  true.     '  That   said   decedent   left   a   family   homestead, 

and  a  widow  and  minor  child unmarried,  and  composing  part 

of  decedent's  family  at  the  time  of  his  death;  it  is  ordered  that  the  ap- 
praisers, hereinafter  appointed,  first  proceed  to  set  off  and  assign  such 
homestead,   by  metes   and   bounds,   not   exceeding   one   thousand   dollars 

in   value.     And   it   further   appearing   that   said   ,    widow   of   said 

,  deceased,  is  entitled  to  dower  in  the  real  estate  described  in  the 

petition;  it  is  further  ordered  that  said  appraisers  set  off  and  assign  to 
h — ,  by  metes  and  bounds,  one  equal  third  part  of  the  whole  lands  in 
which  — he  is  entitled  to  dower,  as  and  for  such  dower.  But  if,  on  view, 
said  appraisers  find  that  the  dower  can  not  be  so  assigned,  they  shall  then 
assign  such  dower  specially  as  of  the  rents  and  profits.  And  the  court 
being  satisfied  that  it  is  necessary  to  sell  the  real  estate  of  said  decedent, 

^  Here  add,  such  other  way,  if  any,  as  the  court  may  think  proper. 
Also,  if  such  is  the  case:    "It  is  further  ordered,  upon  motion  of  said 
,  and  upon  good  cause  being  shown  therefor,  that  publication  of 


such  notice  in  a  German  or  Bohemian  newspaper  be  and  hereby  is  dis- 
pensed with." 

'  If  there  is  no  homestead,  omit  the  matter  relating  thereto.     If  there  is 
no  dower  estate  in  the  premises,  omit  the  matter  relating  to  dower. 
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described  in  the  petition,  to  pay  h—  debts  ' ,  it  is  ordered  that 

and  ,  three  judicious  disinterested  men  of  the  vicinity,  who 

are  freeholders,  be  and  they  hereby  are  appointed  to  appraise  said  lands 

" at  their  true  value,   in  money,  '  subject  to  said  homestead   and 

dower. 

It  is  further  ordered  that  said  appraisers  be  sworn,  as  required  by  law, 
and  afterward,  upon  actual  view,  perform  the  duties  required  of  them, 
and  make  return  of  their  proceedings  in  writing  to  this  court,  on  or  before 
the day  of ,  19 — ,  and  this  cause  is  continued. 

,  Pi-obate  Judge. 

The  State  of  Ohio, 

County,  ss: 

I. .  judge  and  ex-officio  clerk  of  the  probate  court,  within  and  for 

said  county,  and  in  whose  custody  the  files,  journals  and  records  of  said 
court  are  required  by  the  laws  of  the  state  of  Ohio  to  be  kept,  do  hereby 
certify  that  the  foregoing  entry  is  taken  and  copied  from  the  journal  of 
the  proceedings  of  said  court;  that  the  same  has  been  compared  by  me 
with  the  original  entry  on  said  journal  and  that  it  is  a  true  and  cor- 
rect copy  thereof. 

In  testimony  whereof,    I   hereunto   subscribe   my  name  oflBcially,   and 

affix  the  seal  of  said  court,  at  the  court-house,  in  ,  in  said  county, 

this day  of ,  19 — . 

,  Judge  and  Ex-Officio  Clerk  of  said  Probate  Court. 

§  973.  Order  of  assignment  of  homestead  and  dower,  and  appraise- 
ment. 

The  State  of  Ohio,  Probate  Court. 

County,  ss: 

To  ,   greeting: 

In  obedience  to  an  order  and  decree  of  the  probate  court,  within  and 

for  said  county,  made  this  day,  in  a  certain  cause,  wherein  you,  as , 

are  plaintiff — ,  and et  al.,  are  defendants,  you  are  commanded  that 

by  the  oaths  of and  ,  judicious  disinterested  men  of  the  vi- 
cinity, not  of  kin  to  the  petitioner,  who  are  freeholders  of  the  county  in 
which  said  real  estate  is  situated,  and  upon  actual  view,  you  cause  to  be 
set  off  and  assigned  to ,  composing  part  of  the  decedent's  family  at 

^  If  there  is  no  homestead,  omit  the  matter  relating  thereto.  If  there  is 
no  dower  estate  in  the  premises,  omit  the  matter  relating  to  dower. 

^  If  the  land  or  a  part  thereof  is  to  be  subdivided,  here  insert:  "And 
it  further  appearing  to  the  court  that  it  will  be  to  the  advantage  of  all 
parties  in  interest  to  have  the  real  estate  (first,  second,  etc.)  de- 
scribed in  the  petition  to  be  subdivided  or  laid  out  into  town  lots;  it  is 
ordered  that  the  petitioner  be  and  —he  hereby  is  authorized  to  have  a 
survey  and  plat  thereof  made  for  that  purpose. 

"As  a  whole"  or  "in  parcels." 

OHIO  PEOBATE  LAW— 40 
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the  time  of  his  death,  by  metes  and  bounds,  a  homestead,  not  exceeding 

one  thousand  dollars  in  value,  and  to  be  set  off  and  assigned  to  , 

widow —  of  the  said ,  deceased,  one  full  equal  third  part,  as  and  for 

h —  dower  estate  in  the  following  described  premises,  to  wit:     . 

And  that  said  appraisers,  having  set  off  and  assigned  said  homestead 
and  dower  as  aforesaid,  do  upon  their  oaths  and  actual  view,  as  aforesaid, 
make  a  just  valuation  and  appraisement,  according  to  law,  of  said  real 
estate,  subject  to  such  homestead  and  dower  so  assigned. 

You  will  make  return  of  your  proceedings  to  this  court  forthwith  upon 
execution  of  this  order. 

Witness  my  signature  and  the  seal  of  said  probate  court  at ,  Ohio, 

this day  of ,  A.  D.  19—.  ,  Probate  Judge. 

Return. 
To  the  probate  court  of  county,  Ohio: 

In  obedience  to  the  foregoing  order,  I  have  caused  the  same  to  be  duly 
executed,  as  will  fully  appear  by  the  proceedings  hereto  attached. 

Dated  the  day  of ,  19 — .  . 


The  State  of  Ohio,  Oath  of  Appraisers. 

County,  ss: 

We,  the  undersigned  appraisers,  do  make  solemn  oath  that  we  will, 
upon  actual  view,  honestly  and  impartially  appraise  the  within  described 
real  estate  at  its  fair  cash  value,  and  perform  the  duties  required  of  us 
in  pursuance  of  the  foregoing  order.  . 


Appraisers. 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  19—.  


Appraisers'  Return. 

In  obedience  to  the  foregoing  order,  after  being  first  duly  sworn,  and 
upon  actual  view  of  the  premises  therein  described,  we,  the  undersigned 

appraisers,  so  set  off  and  assign  to  ,  composing  part  of  decedent's 

family  at  the  time  of  his  death,  a  homestead,  not  exceeding  one  thousand 
dollars  in  value,  being  so  much  of  said  premises  as  is  contained  within 
the  following  bounds,  to  wit:     . 

And  we  do  set  off  and  assign  to  ,  widow —  of  said  ,  de- 
ceased, as  and  for  h —  dower  estate  in  said  premises,  so  much  thereof  as 

is  contained  within  the  following  bounds,  to  wit:     ;   do  find  said 

premises  are  entire  and  that  dower  can  not  be  assigned  therein  by  metes 

and  bounds,  and  therefore  we  do  set  off  and  assign  to  said ,  widow — 

of  said ,  deceased,  as  and  for  h —  dower  therein,  the  sum  of 

dollars,  yearly,  during  h —  life,  being  one-third  part  of  the  clear  annual 
rents,  issues  and   profits  of  said  premises.     And,  subject  to  and  encum- 
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bered  by  said  homestead  and  dower  so  assigned,  we  do  estimate  the  value 

of  said  real  estate  at dollars. 

Given  under  our  hands,  this  day  of ,  19 — . 


Appraisers. 

§  974.    Order  of  assignment  of  dower,  and  appraisement. 

State   of   Ohio,  Probate   Court. 

County,  ss: 

To ,  greeting: 

In  obedience  to  an  order  and  decree  of  the  probate  court,  within  and 

for  said  county,  made  this  day,  in  a  certain  cause,  wherein  you,  as , 

are  plaintiff — ,  and et  al.,  are  defendants,  you  are  commanded  that 

by  the  oaths  of  and  ,  judicious  disinterested  men  of  the 

vicinity,  not  of  kin  to  the  petitioner,  who  are  freeholders  of  the  county 
in  which  said  real  estate  is  situated,  and  upon  actual  view,  you  cause  to 

be  set  off  and  assigned  to ,  widow —  of  the  said  ,  deceased, 

one  full  equal  third  part,  as  and  for  h —  dower  estate  in  the  following 
described  premises,  to  wit:     . 

And  that  said  appraisers  having  set  off  and  assigned  said  dower  as 
aforesaid,  do,  upon  their  oaths  and  actual  view,  as  aforesaid,  make  a  just 
valuation  and  appraisement  of  said  real  estate,  according  to  law,  subject 
to  said  dower. 

You  will  make  return  of  your  proceedings  to  this  court  forthwith  upon 
execution  of  this  order. 

Witness  my  signature  and  the  seal  of  said  probate  court  at  , 

Ohio,  this day  of ,  A.  D.  19—.  ,  Probate  Judge. 

Return. 
To  the  probate  court  of county,  Ohio : 

In  obedience  to  the  foregoing  order,  I  have  caused  the  same  to  be  duly 
executed,  as  will  fully  appear  by  the  proceedings  hereto  attached. 

Dated  the  day  of  ,  19—.  • 


The  State  of  Ohio,  Oath  of  Appraisers. 

County,  ss: 

We,  the  undersigned  appraisers,  do  make  solemn  oath  that  we  will, 
upon  actual  view,  honestly  and  impartially  appraise  the  within  described 
real  estate  at  its  fair  cash  value,  and  perform  the  duties  required  of  ua 
in  pursuance  of  the  foregoing  order.  • 


Appraisers. 


Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  19—.  • 
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Appraisers'  Return. 

In  obedience  to  the  foregoing  order,  after  being  first  duly  sworn,  and 
upon  actual  view  of  the  premises  therein  described,  we,  the  undersigned 
appraisers,  do  set  off  and  assign  to  ,  widow —  of  said  ,  de- 
ceased, as  and  for  h —  dower  estate  in  said  premises,  so  much  thereof 
as  is  contained   within   the  following  bounds,  to  wit:      . 

And,  subject  to  and  encumbered  by  said  dower  so  assigned,  we  do  es- 
timate the  value  of  said  real  estate  at dollars;  do  find  said  premises 

are  entire  and   that  dower  can   not  be  assigned   therein   by   metes  and 

bounds,  and  therefore  we  do  set  off  and  assign  to  said ,  widow —  of 

said  ,  deceased,  as  and  for  h —  dower  therein,  the  sum  of  

dollars  yearly,  during  h —  life,  being  one-third  part  of  the  clear  annual 
rents,  issues  and  profits  of  said  premises.  And,  subject  to  and  encumbered 
by  the  payment  of  said  sum,  yearly,  we  do  estimate  the  value  of  said  real 
estate  at dollars. 

Given  under  our  hands,  this  day  of  ,  19 — . . 


Appraisers. 

§  975.    Journal  entry  of  appraisement  and  sale,  etc. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Orders  of  Appraisement  and  Sale,  etc. 

,  of  — ■■ ,  plaintiff — ,  vs. et  al.,  defendants. 

This  day  this  cause  came  on  to  be  heard  upon  the  petition,  evidence 

and  testimony  ,  and  the  court  being  fully  advised  in  the  premises 

finds:  That  all  the  defendants  herein  have  been  duly  and  legally  served 
with  process  or  have  voluntarily  entered  their  appearance  herein,  and  are 
now  properly  before  the  court,  and  that  the  statements  and  allegations 
in  said  petition  are  true.    '  That  said ,  of  said ,  is  entitled  to 

dower  in  said  real  estate;  that  said  ,  by  h —  answer  heroin 

waives  the  assignment  of  dower  in  said  premises  by  metes  and  bounds, 
or  in  rents  and  profits,  and  consents  to  the  sale  of  said  premises  free  from 
h —  dower  estate  therein.  And  the  court  being  satisfied  that  it  is  neces- 
sary to  sell  the  real  estate  of  said  ,  described  in  the  petition,  to 

pay   h —   debts.     It   is   ordered    that   and   ,    three    suitable 

and  judicious  disinterested  men  of  the  vicinity  of  said  real  estate,  who  are 
freeholders,  be  and  they  hereby  are  appointed  to  appraise  said  lands  at 
their  true  value  in  money,  'free  from  the  dower  estate  of  said 

therein.     It  is  further  ordered  that  said  appraisers  be  sworn,  as 

required  by  law,  and  afterward,  upon  actual  view,  perform  the  duties 
required  of  them,  and  make  return  of  their  proceedings  in  writing  to  this 
court.     It  is  further  ordered  that  said ,  as  such  ,  thereupon 

'  If  there  is  no  dower  estate  in  the  premises,  omit  the  matter  relating  to 
dower. 
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proceed  according  to  law,  to  sell  the  real  estate,  described  in  the  peti- 
tion   dower ,  at  public  auction  ,  the  for  not  less 

than  two-thii-ds  the  appi-aised  value  thereof,  on  the  following  terms,  to 
wit,  one-third  cash  in  hand  on  day  of  sale,  one-third  in  one  year  and  one- 
third  in  two  years  from  the  day  of  sale;  deferred  payments  to  be  secured 
by  mortgage  on  the  premises  sold,  and  to  bear  interest  from  the  day  of 
sale,  payable  annually.     It  is  further  ordered  that  said  petitioner  give 

notice  • — weeks  consecutively,  of  the  terms  and  time  and  place  of  sale, 

prior  thereto,  in  some  newspaper  printed  and  of  general  circulation  in 

— —  county,  Ohio,  where  said  real  estate  is  situate, .    And  said 

petitioner  is  ordered  to  make  return  to  this  court  immediately  after  such 
sale  is  made,  and  this  cause  is  continued. ,  Probate  Judge. 


§  976.    Application  to  sell  at  private  sale. 
Probate  Court,  No. 


County,  Ohio.  Petition  to  Sell  Real  Estate. 

Application. 

,  of ,  plaintiff — ,  vs.  et  al.,  defendants. 

The  said  plaintiff  represents  that  it  would  be  for  the  best  interest  of  the 

said to  sell  the  real  estate,  described  in  the  petition  in  this  case,  at 

private  sale,  for  the  following  reasons:     .    And  — he  therefore  asks 

for  an  order  authorizing  h —  to  sell  said  real  estate  at  private  sale. 


of  . 

The  State  of  Ohio, 

County,  Ohio. 

,  being  duly  sworn,  says  that  the  various  matters  set  forth  in 


the  foregoing  application  are*  true,  as  — he  verily  believes.  . 

Svy^orn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  A.  D.  19—.  Probate  Judge. 


R.  S.,  §§  6161,  6286-6290,  6206,  6217,  6223,  6350c. 

§  977.    Journal  entry  approving  appraisement,  for  private  sale,  etc. 

Probate  Court,  ,  19—. 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Order  of  Sale,  etc. 

,  of ,  plaintiff — ,  vs.  et  al.,  defendants. 

This  day  came  the  said  plaintiff,  by  h —  attorney,  and  produced  to  the 

court,  the  report  of  an appraisement  herein  made  by  and 

,  in  pursuance  of  a  former  order  of  this  court;   and  it  appearing, 

-  Here  add,  such  other  way,  if  any,  as  the  court  may  think  proper. 
Also,  if  such  is  the  case:     "It  is  further  ordered,  upon  motion  of  said 

■ ,  and  upon  good  cause  being  shown  therefor,  that  publication  of 

such  notice  in  a  German  or  Bohemian  newspaper,  be  and  hereby  is  dis- 
pensed with." 
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upon  examination,  that  said  report  is  in  all  respects  regular  and  correct, 
it  is  ordered  that  the  same  be  and  hereby  is  approved  and  confirmed. 
' .  And  it  being  made  to  appear  to  the  court,  upon  satisfactory  evi- 
dence, that  it  would  be  more  for  the  interest  of  said to  sell  the  real 

estate  described  in  the  petition  at  private  sale, 

It  is  therefore  further  ordered  that  said ,  as  such ,  proceed 

to  sell  said  real  estate,  dower  at  private  sale  for  not  less 

than  ,  the  appraised  value  thereof,  on  the  following  terms:  to  wit, 

one-third  cash  in  hand  on  day  of  sale,  one-third  in  one  year  and  one-third 
in  two  years  from  the  day  of  sale;  deferred  payments  to  be  secured  by 
mortgage  on  the  premises  sold,  and  to  bear  interest  from  the  day  of  sale, 
payable  annually.  And  said  petitioner  is  ordered  to  make  return  to  this 
court  immediately  after  such  sale  is  made,  and  this  cause  is  continued. 

,  Probate  Judge. 

§  978.    Order  of  appraisement  and  sale — To  administrator,  execu- 
tor, guardian. 

The  State  of  Ohio,  Probate  Court. 

County,  Ohio,  ss: 

To ,  greeting: 

In  obedience  to  an  order  and  decree  of  the  probate  court,  within  and 

for  said  county,  made  this  day,  in  a  certain  cause.  No. ,  now  pending 

in  said  court,  wherein  you,  as  ,  are  plaintiff—,  and  et  al., 

are   defendants,   you   are   commanded   that  by   the   oaths   of  and 

,  judicious  disinterested  men  of  the  vicinity,  not  of  kin  to  the  peti- 
tioner, who  are  freeholders  of  the  county  in  which  said  real  estate  is 
situated,  and  upon  actual  view,  you  cause  a  just  valuation  and  appraise- 
ment to  be  made,  and,  when  so  appraised,  to  proceed,  according  to  law,  to 

sell  at  sale  for  not  less  than  the  appraised  value  thereof, 

the    following    described    premises,    the    dower    estate    of   

therein,  to  wit:     . 


Said  sale  to  be  the  ,  and  to  be  upon  the  following  terms: 

.  The  deferred  payments  to  be  secured  by  mortgage  on  the  prem- 
ises and  to  bear  intei-est  from  the  day  of  sale,  payable  annually. 

You  will  make  return  of  your  proceedings  to  this  court  forthwith  upon 
execution  of  this  order. 

Witness  my  signature  and  the  seal  of  said   probate  court  at  . 

Ohio,  this day  of ,  A.  D.  19—.  ,  Probate  Judge. 

"  Here  add,  if  such  is  the  case:  "It  is  ordered  that  the  survey  and  plat 
of  the  subdivision  of  the  lands  into  town  lots  as  heretofore  ordered,  be 

and  hereby  is  approved.    It  is  further  ordered  that  said be  and  — he 

Is  hereby  authorized  on  behalf  of  said  ,  to  sign,  seal  and  acknowl- 
edge said  plat  and  subdivision  for  record,  according  to  law." 
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Return. 

To  the  probate  court  of  county,  Ohio: 

In  obedience  to  the  foregoing  order,  I  have  caused  the  same  to  be  duly 
executed,  as  will  fully  appear  by  the  proceedings  hereto  attached. 

Dated  the day  of ,  19—.  . 


The  State  of  Ohio, 

County,  ss:  Oath  of  Appraisers. 

We,  the  undersigned  appraisers,  do  make  solemn  oath  that  we  will, 
upon  actual  view,  honestly  and  impartially  appraise  the  within  described 
real  estate  at  its  fair  cash  value,  and  perform  the  duties  required  of  us 
in  pursuance  of  the  foregoing  order.  , 


Appraisers. 

Sworn  to  before  me  and   signed   in  my  presence,  this  day  of 

,   19—.  . 


Appraisers'  Return. 

In  obedience  to  the  foregoing  order,  after  being  first  duly  sworn  and 
upon  actual  view  of  the  premises  therein  described,  we,  the  undersigned 
appraisers,  estimate  the  value  of  said  real  estate  at  dollars. 

Given  under  our  hands,  this  day  of  ,  19 — . 


Appraisers. 
Fees  of  appraisers,  $1  per  day  each. 

Report  of  Sale.     (When  sold  at  public  sale.) 
In  obedience  to  the  within  order,   I   duly  advertised  the   real  estate 

therein   described   for   sale,   in  the  ,  a  newspaper  printed   and   of 

general    circulation    in   county,    Ohio,    where    said    real    estate    is 

situate,  for  at  least  consecutive  weeks  prior  to  the  day  of 

,  19 — ,  the  day  of  sale  therein  mentioned,  stating  in  the  notice  the 

time,  place  and  terms  of  sale;  and  on  said  day,  at  the  hour  of  —  o'clock 

—  M.,  I  attended ,  the ,  and  offered  said  real  estate  for  sale, 

when  bid  to  pay  for  the  same  the  sum  of  dollars,  which 

being  the  highest  and  best  bid  that  was  offered,  and  being  two- 
thirds  the  appraised  value  of  said  premises,  I  then  and  there  sold  the 
same  to  for  that  sum.                                                               • 


Dated  the day  of ,  A.  D.  19—. 

Report  of  Sale.     (When  sold  at  private  sale.) 
In  obedience  to  the  within  order,  I  sold  said  premises  on  the 
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day  of  ,  A.  D.  19 — ,  to  ,  for  the  sum  of  dollars,  said 

sum  being the  appraised  value  of  the  same.  . 


Dated  the day  of ,  A.  D.  19—. 

The  State  of  Ohio, 

County,  ss: 

The  above  named  ,  being  duly  sworn,  say —  that  the  sale  above 

reported  has  been  made  after  diligent  endeavor  to  obtain  the  best  price 
for  said  property,  and  that  said  sale  is  for  the  highest  price  — he —  could 
get  for  said  property.  . 


Sworn  to  before  me  and   signed   in  my  presence,  this  day  of 

,  A.  D.  19—.  ,  Probate  Judge. 


§  979.    Journal  entry — Orders  for  bond,  etc. 

Probate  Court,  ,  19—. 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Orders  for  Bond,  etc. 


of  ,  plaintiff — ,  vs.  et  al.,  defendants. 


This  day  came  the  said  plaintiff,  by  h —  attorney,  and  produced  to  the 

court  the  report  of  an  appraisement  herein  made  by  and 

in  pursuance  of  a  former  order  of  this    court;   and  it  appearing 

upon  examination  that  said  report  is  in  all  respects  regular  and  cor- 
rect, it  is  ordered  that  the  same  be  and  hereby  is  approved  and  confirmed. 
' .     It  is  further  ordered  that  said  execute  within  


days,  to  the  state  of  Ohio,  a  bond  with  sufficient  freehold  sureties,  to  be 
approved  by  the  court,  in  the  sum  of  dollars,  conditioned  accord- 
ing to  law,  and  this  cause  is  continued.  ,  Probate  Judge. 

§  980.  Administrator's  or  executor's  bond — In  proceedings  to  sell 
real  estate. 

Know  all  men  by  these  presents,  that  we,  ,  are  held  and  firmly 

bound  unto  the  state  of  Ohio  in  the  sum  of  dollars,  for  the  pay- 
ment of  which  we  hereby  jointly  and  severally  bind  ourselves,  our  heirs, 
executors  and  administrators. 

Signed  by  us,  and  dated  at  ,  Ohio,  this  day  of  , 

A.  D.  19—. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the  above 

'  In  cases  of  sales  by  administrators,  executors  or  assignees,  here  in- 
sert: "It  further  appearing  to  the  court  that  more  land  is  to  be  sold 
than  is  necessary  for  the  payment  of  the  debts  of  said  estate,"  or  "It 
further  appearing  to  the  court  that  an  additional  bond  should  be  given 

by  said  to  secure  the  further  assets  arising  from  the  sale  of  said 

real  estate." 
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bound was  heretofore  duly  appointed  and  qualified  by  the  pro- 
bate court  of county,  Ohio, of  the  estate  of ,  deceased. 

And  whereas,  the  said ,  as  such  ,  has  filed  a  petition  in 

said  probate  court  asking  an  order  for  the  sale  of  certain  real  estate  of 
said  decedent  described  in  said  petition; 

And  whereas  said  court,  on  the  day  of  ,  19 — ,  made  an 

order  requiring  said  to  execute  a  bond  according  to  the  statute  in 

such  cases  made  and  provided. 

Now,  if  the  said as  aforesaid  shall  account  for  all  the  further 

assets  arising  from  the  sale  of  said  real  estate  and  that  shall  remain 
after  payment  of  the  debts  and  charges  for  which  the  land  shall  be  sold, 
and  to  dispose  of  the  same  according  to  law,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force. 

Executed  in  presence  of  • 


This  bond  approved  in  open  court,  this day  of ,  19 — . 

,  Probate  Judge. 

R.  S.,  §§  6150,  6151. 

§  981.    Journal  entry — Approving  bond  for  public  sale,  etc. 

Probate  Court,  >  1^     • 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Order  of  Sale,  etc. 
of  ,  plaintiff — ,  vs.  et  al.,  defendants. 


This  day  this  cause  came  on  further  to  be  heard,  and  it  appearing  to 

the  court  that  the  said ,  the  plaintiff  above  named,  has  given  bond 

as  heretofore  ordered,  in  the  sum  of dollars,  with and 

freeholders  as  sureties,  it  is  ordered  that  said  bond  be  and  hereby  is  ap- 
proved. 


It  is  therefore  further  ordered  that  said  ,  as  such  ,  proceed 

according  to  law  to  sell  the  real  estate,  described  in  the  petition  

flower  at  public  auction  the  for  not  less  than  two- 
thirds  the  appraised  value  thereof,  on  the  following  terms,  to  wit,  one- 
third  cash  in  hand  on  day  of  sale,  one-third  in  one  year  and  one-third  in 
tv/o  years  from  the  day  of  sale;  deferred  payments  to  be  secured  by 
mortgage  on  the  premises  sold  and  to  bear  interest  from  the  day  of  sale, 
payable  annually.  It  is  further  ordered  that  said  petitioner  give  notice 
weeks  consecutively  of  the  terms  and  time  and  place  of  sale,  prior 

'  Here  add,  if  such  is  the  case:     "It  is  ordered  that  the  survey  and  plat 
of  the  subdivision  of  the  lands  into  town  lots  as  heretofore  ordered,  be 

and  hereby  is  approved.     It  is  further  ordered  that  said  be  and 

—he   is  hereby  authorized   on  behalf  of   said  to   sign,   seal   and 

acknowledge  said  plat  and  subdivision  for  record  according  to  law." 
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thereto,  in  some  newspaper  printed  and  of  general  circulation  in  

county,  Ohio,  where  said  real  estate  is  situate, . 

And  said  petitioner  is  ordered  to  make  return  to  this  court  immediately 
after  such  sale  is  made,  and  this  cause  is  continued. 

,   Probate  Judge. 

§  982.    Journal  entry  approving  bond  for  private  sale,  etc. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Order  of  Sale,  etc. 


of  ,  plaintiff — ,  vs.  et  al.,  defendants. 


This  day  this  cause  came  on  further  to  be  heard,  and  it  appearing  to 

the  court  that  the  said  ,  the  plaintiff  above  named,  has  given  bond 

as   heretofore   ordered,   in   the   sum   of  dollars,   with  and 

freeholders  as  sureties,  it  is  ordered  that  said  bond  be  and  hereby 

is  approved. 


And  it  being  made  to  appear  to  the  court,  upon  satisfactory  evidence, 
that  it  would  be  more  for  the  interest  of  said  to  sell  the  real  es- 
tate described  in  the  petition  at  private  sale,  it  is  therefore  further  ordered 

that  said  ,  as  such  ,  proceed  to  sell  said  real  estate,  

dower at  private  sale,  for  not  less  than the  appraised  valu'- 

thereof,  on  the  following  terms,  to  wit,  one-third  cash  in  hand  on  day  oi 
sale,  one-third  in  one  year  and  one-third  in  two  years  from  the  day  of  sale, 
deferred  payments  to  be  secured  by  mortgage  on  the  premises  sold  and  to 
bear  interest  from  the  day  of  sale,  payable  annually.  And  said  petitioner 
is  ordered  to  make  return  to  this  court  immediately  after  such  sale  is 
made,  and  this  cause  is  continued.  ,  Probate  Judge. 

§  983.    Bond  to  prevent  sale  of  real  estate. 

Know  all  men   by  these  presents,   that  we,  ,  are  firmly   bound 

unto  of  the  estate  of  ,  deceased,  in  the  sum  of  dol- 
lars  ($ )   to  the  payment  of  which  we  hereby  bind  ourselves,  our 

heirs,  executors  and  administrators,  if  default  be  made  in  the  condition 
following: 

Whereas,  the  said  ,  as as  aforesaid,  on  the  day  of 

-  Here  add  such  other  way,  if  any,  as  the  court  may  think  proper. 
Also,  if  such  is  the  case,  "It  is  further  ordered,  upon  motion  of  said 
,  and  upon  good  cause  being  shown  therefor,  that  publication  of 


such  notice  in  a  German  or  Bohemian  newspaper,  be  and  hereby  is  dis- 
pensed with." 

'Here  add,  if  such  is  the  case:     "It  is  ordered  that  the  survey  and 
plat  of  the  subdivision  of  the  lands  into  town  lots  as  heretofore  ordered, 

be  and  hereby  is  approved.     It  is  further  ordered  that  said  be  and 

— he  is  hereby  authorized   on  behalf  of  said  to  sign,    seal    and 

acknowledge  said  plat  and  subdivision  for  record  according  to  law." 
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■ ,  19 — ,  filed  — h —  petition  in  the  probate  court  of  county, 

Ohio,  praying  for  the  sale  of  certain  real  estate  therein  described,  to  pay 
the  debts  of  said  decedent  and  the  charges  of  administering  h —  estate; 

now,  if  the  above  bound  interested  in  said  estate,  as ' ,  shall 

pay  all  the  debts  mentioned  in  said  petition  that  may  eventually  be 
found  due  from  said  estate,  with  the  charges  of  administering  the  same, 
and  the  allowances  in  money  to  the  widow,  so  far  as  the  personal  estate 
of  said  decedent  shall  be  insufficient  therefor,  then  this  obligation  to  be 
void;   otherwise  to  be  and  remain  in  full  force  and  effect. 

Signed  by  us  and  dated  this day  of ,  A.  D.  19 — . 

Executed  in  presence  of  • 


The  above  bond  and  sureties  approved  in  open  court,  this  day 

of  ,  19 — .  ,  Probate  Judge. 

R.  S.,  §  6146. 

§  984.    Journal  entry — Orders  approving  bond,  and  refusing  to 
grant  order  of  sale. 

Probate  Court,  '  >  19     • 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Orders  Approving  Bond,  and  Refusing  to 
Grant  Order  of  Sale. 
of  the  estate  of ,  deceased,  plaintiff,  vs.  et  al.,  de- 
fendants. 

This  day  ,  interested  in  the  estate  of  said  ,  deceased,  as^ 

and  produced  to  the  court,  the  bond  given  by  — h —  to  said , 


as  such  ,  in  the  sum  of  dollars,  with  and 

freeholders,  as  sureties,  and  conditioned  to  pay  all  the  debts  mentioned  in 
said  petition  that  may  eventually  be  found  due  from  said  estate,  with 
the  charges  of  administering  the  same,  and  the  allowances  in  money  to 
the  widow,  so  far  as  the  personal  estate  of  said  deceased  shall  be  insuffi- 
cient therefor,  as  provided  by  law;  it  is  ordered  that  said  bond  and  sure- 
ties be  and  the  same  hereby  are  approved  by  the  court;  that  an  order  of 
sale  be  not  granted  in  this  case;   that  this  proceeding  be  recorded,  and 

that  said  — ■  pay  the  costs  herein  taxed  at  $ within  ten  days. 

,  Probate  Judge. 

§  985.    Order  of  sale. 

The  State  of  Ohio, 

County,  ss:  Probate  Court. 

To — ,  guardian  of  ,  greeting: 

In  obedience  to  an  order  and  decree  of  the  probate  court,  within  and 
for   said   county,  made  this  day,  in   a  certain   cause,    wherein    you,   as 

1  "Heir  at  law,"  "legatee"  or  "creditor." 
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guardian  of  ,  are  plaintiff —  and et  al.  are  defendants,  you 

are  commanded  to  pi'oceed  according  to  law  to  sell  at  sale,  for 

not  less  than  the  appraised   value  thereof  the   dower  of 

,  widow  of  ,  deceased,  the  following  described  premises,  to 

wit: 


Said  sale  to  be  the  and  to  be  upon  the  following  terms: 

.     The  deferred  payments  to  be  secured  by  mortgage  on  the  prem- 
ises and  to  bear  interest  from  the  day  of  sale,  payable  annually. 

You   will   make   return   of   your   proceedings   to   this   court   forthwith* 
upon  execution  of  this  order. 

Witness  my  signature  and  the  seal  of  said  probate  court  at  , 

Ohio,  this  day  of  ,  A.  D.  19—.  ,  Probate  Judge. 

Return. 
To  the  probate  court  of  county,  Ohio: 

In  obedience  to  the  foregoing  order,  I  have  caused  the  same  to  be  duly 
executed,  as  will  fully  appear  by  the  proceedings  hereto  attached. 

Dated  the  day  of ,  19 — .  . 


Report  of  Sale.       (When  sold  at  public  sale.) 
In   obedience  to  the  within   order,   I   duly  advertised   the   real   estate 

therein  described   for  sale,   in   the  ,   a  newspaper   printed   and   of 

general   circulation    in   county,    Ohio,   where   said    real   estate   is 

situate,  for  at  least  consecutive  weeks  prior  to  the  day  of 

,  19 — ,  the  day  of  sale  therein  mentioned,  stating  in  the  notice  the 

time,  place  and  terms  of  sale;  and  on  said  day,  at  the  hour  of  —  o'clock 

—  M.,  I  attended  ,  the  ,  and  offered  said  real  estate  for  sale, 

the  dower  estate  of therein,  when bid  to  pay  for  the 

same  the  sum  of  dollars,  which,  being  the  highest  and  best  bid 

that  was  offered,  and  being  two-thirds  the  appraised  value  of  said 

premises,  I  then  and  there  sold  the  same  to  for  that  sum. 


Dated  the day  of ,  A.  D.  19—. 

Report  of  Sale.      (When   sold  at  private  sale.) 

In  obedience  to  the  within  order.  I  sold  said  premises  on  the  

day  of  ,  A.  D.  19—,  to  ,  for  the  sum  of  dollars,  said 

sum  being ,  the  appraised  value  of  the  same.  . 


Dated  the  day  of  ,  A.  D.  19—. 

The  State  of  Ohio, 

County,  ss: 

The  above  named  ,  being  duly  sworn,  say —  that  the  sale  above 

reported  has  been  made  after  diligent  endeavor  to  obtain  the  best  price 
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for  said  property,  and  that  said  sale  is  for  the  highest  price  — he —  could 
get  for  said  property.  . 


Sworu  to  before  me  and   signed   in  my   presence,  this  day   of 

,  A.  D.  19 — .  ,  Probate  Judge. 

§  986.    Alias  order  of  sale — To  administrator,  executor,  guardian. 

The  State  of  Ohio, 

County,  ss:  Probate  Court. 

To  ,  greeting: 

In  obedience  to  an  order  and  decree  of  our  said  probate  court,  within 

and  for  said  county,  made  on  the day  of  ,  19 — ,  in  a  certain 

cause.  No. ,   now  pending  in  said  court,  wherein  you,  as  , 

are  plaintiff — ,  and  et  al.  are  defendants,  an  order  of  sale  issued 

out  of  said  court,  on  the  day  of  ■ — ,  19 — ,  under  which  order 

the  following  described  real  estate,  situate  in  the  • •  of ,  county 

of  and  state  of  Ohio,  was  offered  for  sale,  to  wit:   ,  which 

said  order  of  sale  was  on  the  day  of  ,  19—,  duly  returned 

and   filed   in   this   office,   with  your   proceedings   indorsed   thereon,    from 
which  it  appears  that  no  sale  was  had  under  said  order. 

You  are  therefore  commanded  that  without  delay  you  proceed  accord- 
ing to  law  to  sell  the  said  real  estate,  at  public  auction,  at  not  less  than 

two-thirds   the   appraised   value   thereof   the    dower    of    , 

^idow —  of  ,  deceased,  therein.     Said  real  estate  is  appraised  at 


Said  sale  to  be  made  the  and  to  be  upon  the  following 

terms:     .     The  deferred  payments  to  be  secured  by  mortgage  on 

the  premises  sold   and  to  bear  interest  from   the  day  of  sale,   payable 
annually. 

You  will  make  report  of  your  proceedings  herein  to  our  said  probate 
court  within  sixty  days  from  the  date  hereof,  and  have  you  then  and 
there  this  writ. 

Witness  my  signature  as  judge  and  ex-officio  clerk  of  our  said  probate 

court  and   the   seal   of   said   court,   at  ,   Ohio,   this  day  of 

^  19_.       _  Judge  and  Ex-Officio  Clerk  of  said  Probate  Court. 

By  ,  Deputy  Clerk. 

Return. 

To  the  probate  court  of county,  Ohio: 

In  obedience  to  the  foregoing  order,  I  have  caused  the  same  to  be  duly 
executed,  as  will  fully  appear  by  the  proceedings  hereto  attached. 
Dated  the  day  of  ,  19—.  • 

Report  of  Sale. 
In  obedience  to  the  within   order,   I   duly  advertised  the   real  estate 

therein  described   for   sale  in  the  ,  a  newspaper  printed   and   of 

general  circulation  in county,  Ohio,  where  said  real  estate  is  situ- 
ate, for  at  least consecutive  weeks  prior  to  the day  of , 


§    987  OHIO    TROBATE    LAW    AXD   PRACTICE.  638 

IH — ,  the  day  of  sale  therein  mentioned,  stating  in  the  notice  the  time, 
place  and  terms  of  sale;  and  on  said  day,  at  the  hour  of  —  o'clock  —  m., 

I  attended  the  and  offered  said  real  estate  for  sale,  

the  dower  estate  of therein,  when  bid  to  pay  for  the  same 

the  sum  of  dollars,  which,  being  the  highest  and  best  bid  that 

was   offered,   and   being  two-thirds   the   appraised   value   of   said 

premises,  I  then  and  there  sold  the  same  to  for  that  sum. 


Dated  the day  of ,  A.  D.  19—. 

R.  S.,  §§  5404,  5405,  5418. 

§  987.    Journal  entry — Orders  of  reappraisement  and  sale,  etc. 

Probate  Court,  ,  19—. 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Orders  of  Reappraisement  and  Sale,  etc. 
of  ,  plaintiff — ,  vs.  et  al.,  defendants. 


This  day  came  the  petitioner  and  produced  to  the  court  h —  return  of 
the  order  of  sale  heretofore  issued  herein;  and  the  court,  upon  examina- 
tion thereof,  finds  that  said  petitioner  has  twice  offered  the  premises 
described  in  said  order  for  sale,  and  that  the  same  were  not  sold  for  want 
of  bidders. 

It  is  therefore,  on  motion  of  said  petitioner,  ordered  by  the  court  that 
the  appraisement  heretofore  made  of  said  premises  be  and  the  same 
hereby  is  set  aside  held  for  naught;  and  it  is  further  ordered  that  a  new 

appraisement  be  made,  and  that ,  and  ,  three  suitable 

and  judicious  disinterested  freeholders  of  the  county  and  of  the  vicinity  of 
said  real  estate,  who  are  not  of  kin  to  the  petitioner,  be  and  they  hereby 

are  appointed  to  appraise  said  lands ' at  their  true  cash  value  in 

money, ,  the  dower  estate  of therein. 

It  is  further  ordered  that  said  appraisers  be  sworn  as  required  by  law, 
and  afterward,  upon  actual  view,  perform  the  duties  required  of  them, 

and  make  return  of  their  proceedings  to  this  court,  on  or  before  the 

(lay  of  ,  19—. 

-  It  is  further  ordered  that  said  petitioner  thereupon  proceed  to  sell 
said  premises  subject  to  such  reappraisement,  in  accordance  with  the 
former  order  of  this  court,  and  this  cause  is  continued. 

,  Probate  Judge. 

The  State  of  Ohio, 

County,  ss: 

I,  ,  judge  and  ex-officio  clerk  of  the  probate  court,   within  and 

'  "As  a  whole,"  or  "in  parcels." 

-This  paragraph  will  be  omitted,  if  the  sale  is  to  be  made  in  some  other 
manner,  or  if  the  order  is  deferred  until  after  the  return  of  the  re- 
appraisement. 
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for  said  county,  and  in  whose  custody  the  files,  journals  and  records  of 
said  court  are  required  by  the  laws  of  the  state  of  Ohio  to  be  kept,  do 
hereby  certify  that  the  foregoing  entry  is  taken  and  copied  from  the 
journal  of  the  proceedings  of  said  court;  that  the  same  has  been  com- 
pared by  me  with  the  original  entry  on  said  journal  and  that  it  is  a  true 
and  correct  copy  thereof. 

In  testimony   whereof,   I    hereunto   subscribe   my  name  officially,   and 

affix  the  seal  of  said  court,  at  the  court-house,  in  ,  in  said  county, 

this  day  of  ,  19 — . 

,  Judge  and  Ex-Olficio  Clerk  of  said  Probate  Court. 


§  988.    Order  of  reappraisement  and  sale.     (To  admr.,  exr.,  gdn.) 
The  State  of  Ohio, 

County,    ss:  Probate   Court. 

To  ,  greeting: 

In  obedience  to  an  order  and  decree  of  the  probate  court,  within  and 
for  said  county,  made  this  day,  in  a  certain  cause,  No.  ,  now  pend- 
ing in  said  court,  wherein  you  as are  plaintiff—  and  et  al. 

are  defendants,  you  are  commanded  that  by  the  oaths  of and , 

judicious,  disinterested  men  of  the  vicinity,  not  of  kin  to  the  petitioner, 
who  are  freeholders  of  the  county  in  which  said  real  estate  is  situated, 
and  upon  actual  view,  you  cause  a  just  revaluation  and  reappraisement 
to  be  made,  and  when  so  reappraised,  to  proceed  according  to  law  to  sell 

at sale  for  not  less  than such  reappraised  value  thereof,  the 

following  described  premises,  ,  the  dower  estate  of  therein, 

to  wit:  .  Said  sale  to  be the ,  and  to  be  upon  the  fol- 
lowing terms:  .  The  deferred  payments  to  be  secured  by  mort- 
gage on  the  premises  and  to  bear  interest  from  the  day  of  sale,  payable 
annually. 

You  will  make  return  of  your  proceedings  to  our  said  probate  court 
forthwith  upon  execution  of  said  order,  and  have  you  then  and  there 
this  writ. 

Witness  my  signature  as  judge  and  ex-officio  clerk  of  our  said  probate 

court  and  the  seal  of  said  court  at ,  Ohio,  this day  of , 

A.  D.  19 — .        ,  Judge  and  Ex-Officio  Clerk  of  said  Probate  Court. 

By ,  Deputy  Clerk. 

Return. 

To  the  probate  court  of county,  Ohio: 

In  obedience  to  the  foregoing  order,  I  have  caused  the  same  to  be  duly 
executed,  as  will  fully  appear  by  the  proceedings  hereto  attached. 

Dated  the  day  of  ,  19 — .  . 


The  State  of  Ohio, 

County,  ss:  Oath  of  Appraisers. 

We,  the  undersigned  appraisers,  do  make  solemn  oath  that  we  will, 
upon  actual  view,  honestly  and  impartially  appraise  the  within  described 
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real  estate  at  its  fair  cash  value  and  perform  the  duties  required  of  us  in 
pursuance   of   the   foregoing   order.  , 


Appraisers. 

Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

,  19—  . 


Appraisers'   Return. 

In  obedience  to  the  foregoing  order,  after  being  first  duly  sworn  and 
upon  actual  view  of  the  premises  therein  described,  we,  the  undersigned 
appraisers,  estimate  the  value  of  said  real  estate  at dollars. 

Given  under  our  hands  this day  of  ,  19 — . 


Appraisers 
Fees  of  appraisers,  $1  per  day  each. 

Report  of  Sale.     (When  sold  at  public  sale.) 
In   obedience  to  the  within   order,   I   duly  advertised   the   real   estate 
therein  described  for  sale,  in  the ,  a  newspaper  printed  and  of  gen- 
eral circulation  in  county,  Ohio,  where  said  real  estate  is  situate, 

for  at  least  consecutive  weeks  prior  to  the  day  of  , 

19 — ,  the  day  of  sale  therein  mentioned,  stating  in  the  notice  the  time, 
place  and  terms  of  sale;  and  on  said  day,  at  the  hour  of  —  o'clock  —  m., 
I  attended  the  and  offered  said  real  estate  for  sale,  when 

bid  to  pay  for  the  same  the  sum  of  dollars,  which,  being 

the  highest  and  best  bid  that  was  offered,  and  being  two-thirds 

the  appraised  value  of  said  premises,  I  then  and  there  sold  the  same  to 

for  that  sum.  . 


i 


Dated  the day  of ,  A.  D.  19—. 

Report  of  Sale.     (When  sold  at  private  sale.) 

In  obedience  to  the  within  order,  I  sold  said  premises  on  the  

day  of  ,  A.  D.  19 — ,  to  for  the  sum  of  dollars,  said 

sum  being  ,  the  appraised  value  of  the  same.  . 


Dated  the  day  of  ,  A.  D.  19—. 

The  State  of  Ohio, 

County,  ss: 

The  above  named  ,  being  duly  sworn,  say —  that  the  sale  above 

reported  has  been  made  after  diligent  endeavor  to  obtain  the  best  price 
for  said  property,  and  that  said  sale  is  for  the  highest  price  — he —  could 
get  for  said  property.  . 


Sworn  to  before  me  and   signed   in   my   presence,  this day  of 

,  A.  D.  19—.  ,  Probate  Judge. 
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§  989.    Journal  entry — Orders  of  confirmation,  distribution,  etc. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Orders  of  Confirmation,   Distribution,  etc. 

of  ,  plaintiff — ,  vs.  et  al.,  defendants. 

This  day  this  cause  came  on  to  be  heard  on  the  report  of  of 

of  h —  proceedings  under  the  former  order  of  this  court,  and  upon 

the  motion  of  said  petitioner  to  confirm  the  sale  made  in  obedience  to 
said  order;  and  the  court  having  carefully  examined  said  report,  and 
finding  the  proceedings  of  said  petitioner  in  all  respects  correct,  and 
being  satisfied  that  said  sale  was  fairly  and  legally  made,  it  is  ordered 
that  the  same  be  and  hereby  is  approved  and  confirmed.  It  is  further 
ordered  that  said  petitioner  execute  a  deed  of  all  the  right,  title  and 

Interest  of  the  said in  said  real  estate,  to  the  purchaser  , 

upon  the  said  purchaser  executing  to  said  a  mortgage  upon  the 

premises  sold  to  secure  the  deferred  payments  of  the  purchase-money. 
And  now  this  cause  coming  on  further  to  be  heard  upon  the  pleadings 
herein  and  upon  the  motion  to  distribute  the  proceeds  of  the  sale,  amount- 
ing to  the  sum  of dollars,  and  the  said ,  widow —  having  by 

answer  herein  waived  the  assignment  of  dower  in  said  premises  by 
metes  and  bounds,  or  in  rents  and  profits,  and  asked  that  the  value  of 
such  dower  be  allowed  and  paid  h^ —  out  of  the  proceeds  of  the  said  sale; 
the  court  finds  the  just  and  reasonable  value  of  h—  dower  interest  in 

said  real  estate  to  be  the  sum  of dollars.     The  court  finds  that  there 

is  due  the  said upon  the  note —  set  forth  in  h —  answer  and  cross- 
petition,  from  the  estate  of  said the  sum  of  dollars,  with 

interest  thereon  from  the  date  of  this  entry;   that  the  said  ,  and 

said  ,  h ,  to  secure  the  payment  of  said  promissory  note — 

gave  a  mortgage  upon  the  premises  in  the  petition  described,  which 
was  a  valid  and  subsisting  lien  upon  said  premises,  and  now  upon  the 

fund  in  the  hands  of  said  arising  from  the  sale  of  said  premises. 

It  is  ordered  that  an  entry  of  release  and  satisfaction  of  said  mortgage 

lien  be  entered  of  record  in  the  office  of  the  recorder  of  county, 

Ohio,  according  to  law.  . 

It  is  further  ordered  that  said  ,  out  of  the  money  in  h—  hands, 

pay:     First,  to  the  treasurer  of  this  county  the  sum  of  $ ,  being 

the  taxes,  penalty  and  interest  thereon  against  said  property.  Second, 
the  costs  and  expenses  incurred  in  the  sale  of  said  property,  including 

an  attorney  fee  of  $ to and  $ ,  the  per  centum  of  said 

herein,    amounting   to    the    sum    of    $ =^.     Third,    to    , 

■svidow — ,  the  sum  of  $ ,  which  the  court  finds  to  be  the  value  of  h — 

dower   interest   in   said   premises.     Fourth,   to  on   the   note   and 

mortgage  set  forth  and  described  in  h—  answer  and  cross-petition  herein, 

the  sum  of  $ ,  which  the  court  finds  to  be  the  amount  due  h— . 

Fifth,  .     It  is  further  ordered  that  the  balance  of  said  proceeds, 

amounting  to  the  sum  of  $ ,  be  accounted  for  by  said  ac- 

OHIO  PROBATE  LAW — 41 


§    990  OHIO    PROBATE    LAW    AND    PRACTICE.  64".^ 

cording  to  law.     And  it  is  further  ordered   that  this  proceeding  be  re- 
corded, and  that  said  petitioner  pay  the  costs  herein,  taxed  at  | . 

out  of  the  proceeds  of  said  sale,  within  ten  days. 

,   Probate  Judge. 


§  990.    Journal  entry — Orders  approving  and  confirming  sale. 

Probate  Court,  ,  19—- 

County,  Ohio.  Petition  to  Sell  Real  Estate. 

Orders   Approving  and   Confirming   Sale. 
of  ,  plaintiff — ,  vs.  et  al.,  defendants. 


This  day  this  cause  coming  on  to  be  heard  on  the  return  of  of 

the  estate  of ,  deceased,  of  h —  proceedings  and  sale  under  the  for- 
mer order  of  this  court,  the  court  having  carefully  examined  said  return, 
and  being  satisfied  that  such  sale  has  in  all  respects  been  regularly  and 
legally  made.     It  is  ordered  that  the  same  be  and  hereby  is  approved  and 

confirmed;    and   it  is  further  ordered  that  said  ,  as  such  , 

make  to  the  purchaser  a  good  and  sufficient  deed  for  the  prem- 
ises so  sold.     . 

It  is  further  ordered  that  this  proceeding  be  recorded,  and  that  said 

pay  the  costs  herein  taxed  at  $ within  ten  days. 

,   Probate  Judge. 

§  991.    Administrator's  or  executor's  deed — Public  sale. 

Know  all  men  by  these  presents: 

That,  whereas,  on  the  day  of  ,  19—,  ,  w ,  duly, 

appointed  and  qualified  as  of  the  estate  of  ,  deceased,  late 

of  county,  Ohio,  by  the  probate  court  of  said  county;  and  after- 
wards, to  wit,  on  the  day  of  ,  19 — ,  said  filed  — h — 

certain  petition  and  then  and  thereby  commenced  an  action  in  the  probate 

court  of county,  Ohio,  against ,  and  numbered  on  the  docket 

of  said  court  as  case  No. ,  praying  among  other  things  for  an  order 

of  sale  of  certain  real  estate  therein  mentioned  and  hereinafter  described. 

And  whereas,  such  proceedings  were  had  in  said  action,  that  on  tht- 

day  of ,  19 — ,  said  court  finding  the  allegations  of  the  petition 

true,  and  that  said  real  estate  ought  to  be  sold  as  prayed  for  in  said 

petition,  ordered  that  the  same  be  appraised  and  on  the  day  of 

,  19 — ,  said  court  further  ordered  that  said proceed  according 

to  law  to  sell  the  said  real  estate  at  public  sale  for  not  less  than  two- 
thirds  the  appraised  value  thereof.     the  dower  estate  of  

therein. 

And  on  the  same  day,  in  pursuance  of  said  order  and  judgment,  an 
order  of  sale  with  said  real  estate  therein  described,  was  issued  out  of 
said  court,  under  the  seal  thereof,  to  the  said  as  as  afore- 
said, directed,  commanding  — h —  to  execute  the  said  order,  and  of  the 
same,  together  with  — h —  proceedings  thereon,  to  make  due  return. 

And  whereas,  said  having  caused  said  premises  to  be  appraised, 

and  the  report  of  such  appraisement  to  be  filed  in  said  probate  court. 
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and  having  on  the day  of ,  19 — ,  returned  said  order  of  sale 

to  said  court  as  commanded,  with  — h —  proceedings  thereon,  stating  in 
substance  that  in  obedience  to  said  order  — he —  duly  advertised  the  real 

estate  therein  described  for  sale  for consecutive  weeks  before  the 

day  of  sale,  in  the ,  a  newspaper  printed  and  of  general  circulation 

in  said  county,  Ohio,  stating  in  said  notice  the  time,  place  and 

terms  of  said  sale,  and  on  the day  of ,  19 — ,  — he —  attended 

the ,  and  at  the  hour  of  —  o'clock  —  m.,  — he —  offered  said 

real  estate   (hereinafter  described)   for  sale,  when  bid  to  pay  for 

the  same  the  sum  of  dollars,  which,  being  the  highest  and  best 

bid  that  was  offered,  and  being  two-thirds  the  appraised  value  of 

said  premises,  ■ — h —  then  and  there  sold  the  same  to  said  for  that 

sum. 

And  whereas,  on  the  day  of  ,  19 — ,  the  said  court  having 

examined  the  proceedings  of  the  said  aforesaid,  under  said  order 

of  sale,  and  it  appearing  to  the  court  that  said  sale  was  in  all  respects 
legally  made,  ordered  that  the  same  be  approved  and  confirmed,  and  that 

said  should  execute  and  deliver  a  proper  deed  to  the  purchaser, 

of  the  real  estate  so  sold. 

All  of  which  will  more  fully  appear  by  the  records  of  said  court,  to 
which  reference  is  here  made. 

Now,  therefore ,  the  said of  the  estate  of  ,  de- 
ceased, aforesaid,  by  virtue  of  said  judgment,  order  of  sale,  sale  and  con- 
firmation and  of  the  statute  in  such  cases  made  and  provided,  and  of  the 

powers  vested  in  and  for  and  in  consideration  of  the  premises, 

and  the  sum  of  dollars   ($ )   paid,  or  secured  to  be  paid  to 

by  said  ,  the  receipt  whereof  is  hereby  acknowledged,  do 

hereby  grant,  bargain,  sell  and  convey  to  the  said ,  — h —  heirs  and 

assigns  forever,  the  following  real  estate,  situated  in  the  county  of , 

in  the  state  of  and  in  the  ,  and  bounded  and  described  as 

follows:     . 

-,  the  dower  estate  aforesaid. 


To  have  and  to  hold  said  premises,  with  all  the  privileges  and  appur- 
tenances thereto  belonging,  to  the  said  ,  — h—  heirs  and  assigns 

forever,  as  fully  and  completely  as ,  the  said ,  as  such , 

by  virtue  of  said  judgment,  order  of  sale,  sale  and  confirmation,  and 
of  the  statute  made  and  provided  for  such  cases,  might  or  should  sell  and 
convey  the  same. 

In  witness  whereof,  the  said  ,  as  such  ,  ha—  hereunto  set 

— h—  hand—,  this day  of ,  A.  D.  19—. 

Signed  and  acknowledged  in  presence  of  • 


of 


The  State  of  Ohio, 

County,  ss: 

Be  it  remembered,  that  on  this day  of ,  A.  D.  19—,  before 

me,  the  subscriber,  a  in  and  for  said  county  personally  came  the 
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above  named  as  of  ,  the  grantor —  in  the  foregoing 

deed,  and  acknowledged  the  signing  of  the  same  to  be  — h —  voluntary 

act  and  deed  as  such for  the  uses  and  purposes  therein  mentioned. 

In  testimony  whereof,  etc.  . 


§  992.    Administrator's  or  executor's  deed — Private  sale. 

Know  all  men  by  these  presents: 

That,   whereas,   on   the  day   of  ,   19 — ,   w —  duly 

appointed  and  qualified  as  of  the  estate  of  ,  deceased,  late 

of  county,  Ohio,  by  the  probate  court  of  said  county;  and  after- 
wards, to  wit,  on  the  day  of  ,  19 — ,  said  filed  — h — 

certain  petition  and  then  and  thereby  commenced  an  action  in  the  probate 

court  of county,  Ohio,  against ,  and  numbered  on  the  docket 

of  said  court  as  case  No. ,  praying  among  other  things  for  an  order 

of  sale  of  certain  real  estate  therein  mentioned  and  hereinafter  described. 

And  whereas,  such  proceedings  were  had  in  said  action,  that  on  the 
day  of ,  19 — ,  said  court  finding  the  allegations  of  the  peti- 
tion true,  and  that  said  real  estate  ought  to  be  sold  as  prayed  for  in  said 

petition,  ordered  that  the  same  be  appraised,  and  on  the  day  of 

,  19 — ,  said  court  further  ordered  that  said proceed  according 

to  law  to  sell  said  real  estate  at  private  sale  for  not  less  than  the  ap- 
praised value  thereof. 

the  dower  estate  of  therein. 

And  on  the  same  day,  in  pursuance  of  said  order  and  judgment,  an 
order  of  sale  with  said  real  estate  therein  described  was  issued  out  of  said 

court,  under  the  seal  thereof,  to  the  said  as  as  aforesaid. 

directed,  commanding  — h —  to  execute  the  said  order,  and  of  the  same, 
together  with  — h —  proceedings  thereon,  to  make  due  return. 

And  whereas,  said having  caused  said  premises  to  be  appraised, 

and  the  report  of  such  appraisement  to  be  filed  in  said  probate  court,  and 

having  on  the  day  of  ,  19 — ,  returned  said  order  of  sale  to 

said  court  as  commanded,  with  — h —  proceedings  thereon,  stating  in 
substance  that  in  obedience  to  said  order  — he —  sold  said  premises  on 

the  day  of  ,  19 — ,  to  for  the  sum  of  dollars, 

said  sum  being  ,  the  appraised  value  of  the  same,  said  sale  being 

made  after  diligent  endeavor  to  obtain  the  best  price  for  said  property, 
and  for  the  highest  price  — he —  could  get  therefor. 

the  dower  estate  aforesaid. 

And  whereas,  on  the  day  of ,  19 — ,  the  said  court  having 

examined  the  proceedings  of  the  said  aforesaid,  under  said  order 

of  sale,  and  it  appearing  to  the  court  that  said  sale  was  in  all  respects 
legally  made,  ordered  that  the  same  be  approved  and  confirmed,  and  that 

said  should  execute  and  deliver  a  proper  deed  to  the  purchaser  of 

the  real  estate  so  sold. 

All  of  which  will  more  fully  appear  by  the  records  of  said  court,  to 
which  reference  is  here  made. 
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Now,  therefore, ,  the  said of  the  estate  of .  deceased. 

aforesaid,  by  virtue  of  said  judgment,  order  of  sale,  sale  and  confirmation 
and  of  the  statute  in  such  cases  made  and  provided,  and  of  the  powers 

vested  in and  for  and  in  consideration  of  the  premises,  and  the  sum 

of  dollars  ($ )  paid,  or  secured  to  be  paid  to by  said 

^   the   receipt   whereof  is  hereby  acknowledged,   do   hereby   grant, 

bargain,  sell  and  convey  to  the  said  ,  — h—  heirs  and  assigns  for- 
ever, the  following  real  estate,  situated  in  the  county  of  ,  in  the 

gtate  of ,  and  in  the ,  and  bounded  and  described  as  follows: 

. . ,  the  dower  estate  aforesaid. 

To  have  and  to  hold  said  premises,  with  all  the  privileges  and  appur- 
tenances thereto  belonging,  to  the  said  ,  — h—  heirs  and  assigns 

forever,  as  fully  and  completely  as ,  the  said ,  as  such  . 

by  virtue  of  said  judgment,  order  of  sale,  sale  and  confirmation,  and  of 
the  statute  made  and  provided  for  such  cases,  might  or  should  sell  and 
convey  the  same. 

In  witness  whereof,  the  said  ,  as  such ,  ha—  hereunto  set 

— h—  hand—,  this  day  of ,  A.  D.  19—. 

Signed  and  acknowledged  in  presence  of  • 


of 


The  State  of  Ohio, 

County,  ss: 


Be  it  remembered,  that  on  this  day  of  ,  A.  D.  19—   be- 
fore  me,   the   subscriber,   a  in   and   for   said   county,   personally 

came  the  above  named  ,  as  of  .  the  grantor-  in  the 

foregoing  deed,  and  acknowledged  the  signing  of  the  same  to  be  — h— 
voluntary  act  and  deed  as  such for  the  uses  and  purposes  therein 


mentioned. 

In  testimony  whereof,  etc. 


§993.    Deed  of  executor  or  administrator  with  will  annexed— 
Tinder  authority  of  will. 
Know  all  men  by  these  presents: 

That,  whereas,  on  the  day  of  ,  19-,  the  last  will  and 

testament  of ,   deceased,  was  admitted  to  probate  and   record  in 

the  probate  court  of county,  Ohio,  and  on  the day  of       — -, 

19 w—  duly  appointed  and  qualified  as  of  said  decedent 

by  s'aid  probate  court,  and now  the  lawful  of  the  estate  of 

said  testat — .  .  ,    . 

That  said  last  will  and  testament,  among  other  provisions,  contains 

the  following,  to  wit:     •  • 

And  whereas,  the  said  testat-  died  seized  in  fee-simple  of  the  real  es- 
tate hereinafter  described,  and  in  order  to  carry  out  the  provisions  of 
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said  last  will  and  testament  and  ,  it  is  necessary  to  sell  said  real 

estate. 

Now,  therefore.  ,  as ,  as  aforesaid,  in  pursuance  to 

the  said  provisions  of  the  said  last  will  and  testament  of  said  . 

deceased,  and  by  virtue  of  the  statute  in  such  cases  made  and  provided, 

and  of  the  powers  vested  in  and  for  and  in  consideration  of  the 

premises,  and  the  sum  of dollars  ($ )  paid,  or  secured  to  be 

paid  to by  said ,  the  receipt  whereof  is  hereby  acknowledged, 

do  hereby  grant,  bargain,  sell  and  convey  to  the  said  ,  — h —  heirs 

and  assigns  forever,  the  following  real  estate,  situated  in  the  county  of 
,  in  the  state  of  ,  and  in  the  ,  and  bounded  and  de- 
scribed as  follows:     . 


To  have  and  to  hold  said  premises,  with  all  the  privileges  and  appur- 
tenances thereto  belonging,  to  the  said  ,  — h —  heirs  and  assigns 

forever,  as  fully  and  completely  as ,  the  said ,  as  such , 

by  virtue  of  said  last  will  and  testament,  and  of  the  statute  made  and 
provided  for  such  cases,  might  and  should  sell  and  convey  the  same. 

In  witness  whereof,  the  said  ,  as  such  ,  ha —  hereunto  set 

— h—  hand—,  this  day  of  ,  A.  D.  19—. 

Signed  and  acknowledged  in  presence  of  . 


of  . 

The  State  of  Ohio, 

County,  ss: 

Be  it  remembered,  that  on  this day  of ,  A.  D.  19 — ,  before 

me,  the  subscriber,  a  in  and  for  said  county,  personally  came  the 

above  named  as  of  ,  the  grantor —  in  the  foregoing 

deed,  and  acknowledged  the  signing  of  the  same  to  be  — h —  voluntary 
act  and  deed  as  such for  the  uses  and  purposes  therein  mentioned. 

In  testimony  whereof,   I  have  hereunto  subscribed  my  name  and  af- 
fixed my  official  seal  on  the  day  and  year  last  aforesaid.  . 


^  994.    Deed  of  administrator,  executor,  guardian — Public  or  pri- 
vate sale. 
Know  all  men  by  these  presents:  Deed. 

That,  whereas, ,  as of ,  on  the day  of , 

A.   D.  19 — ,  filed  h —  petition  in  the  probate  court  within  and  for  the 

county  of  and  state  of  Ohio,  praying  said  court  for  an  order  to 

sell  the  following  described  real  estate  of  said  . 

Situated  in  the  of  ,  county  of  and  state  of  Ohio, 

and  known  as  . 

And  whereas,  on  the day  of ,  A.  D.  19 — ,  such  proceedings 

were  had  by  and  before  said  court,  that  the  said  as  aforesaid  was 

ordered  by  said  court  to  sell  said  premises,  at  sale,  according  to 
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law,  for  not  less  than  ,  the  appraised  value    thereof,  the 

dower  estate  therein  of  of  said  . 

And  whereas,  the  said  ,  as  aforesaid,  sold  said  premises,  on  the 

• day  of ,  A.  D.  19 — ,  to  for  the  sum  of  dollars 

($ ),  said  sum  being  ,  the  appraised  value  of  said  premises, 

and  the  highest  and  best  price  offered  therefor,  and  the  said  ,  hav- 
ing complied  with  the  terms  of  such  sale,  and  said  sale  having  been 
made  in  all  respects  according  to  law,  the  same  was  afterwards,  to  wit: 

on  the  day  of ,  A.  D.  19 — ,  approved  and  confirmed  by  said 

court,  and  the  said  ,  as  aforesaid,  was  ordered  to  execute  and  de- 
liver to  said  purchaser  a  proper  deed  for  said  premises,  according  to  the 
statute  in  such  case  made  and  provided;  all  of  which  will  more  fully 
appear  by  the  records  of  said  court,  to  which  reference  is  here  made. 

Now,  therefore,  I,  the  said ,  as  aforesaid,  in  consideration  of  the 

premises,  and  by  virtue  of  the  powers  in  me  vested  by  law,  and  under 
the  order  of  said  court,  do  hereby  give,  grant,  bargain,  sell  and  convey 

unto  the  said the  real  estate  aforesaid, the  said  dower  estate, 

with  all  and  singular  the  appurtenances  thereunto  belonging. 

To  have  and  to  hold  the  same  unto  the  said  and  unto  

heirs  and  assigns  forever. 

In    testimony    whereof,    I,    as   ,    as   aforesaid,    hereunto    set   my 

hand,  at ,  this day  of  ,  A.  D.  19—. 

Signed  and  acknowledged  in  presence  of  . 


of 


The  State  of  Ohio, 

County,  ss: 

Before  me,  a  in  and  for  said  county,  personally  appeared  the 

above  named  ,  who  acknowledged  that  — he  did  sign  the  foregoing 

(ieed  as aforesaid,  and  that  the  same  is  h—  free  act  and  deed,  for 

the  uses  and  purposes  therein  mentioned. 

In  testimony  whereof,   I   hereunto   set  my  hand  and  official   seal,   at 
,  in  said  county,  Ohio,  this day  of  ,  A.  D.  19—. 


§  995.    Certificate  of  release  and  satisfaction  of  lien. 

Probate  Court,  N°- 

County,  Ohio.  Docket  — .     Page  — 

Petition  to  Sell  Real  Estate 

^,5    Journal  — .     Page  — 

Recorded  in  Record  — ,  page  — 

The  lien  ,  as  appears  of  record  in  the  office  of 

county,  Ohio,  to  wit:  record ,  page  — ,  is  released  and 


satisfied,  by  proceedings  in  the  above  entitled  case  in  said  court. 

^   Y)   i^ ,  Probate  Judge. 

R.  S.,  §  6145. 
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,^  996.    Certificate  of  release  of  mortgage. 
Probate  Court,  Ko.  


County,   Ohio.  Docket  — .     Page  — 

Petition   to  Sell  Real  Estate 

^'*-  •  Journal  — .     Page — 

Recorded  in  Record  — .     Page  — 
The  mortgage  given  by  to  and  recorded  in  book  


page ,  records  of  mortgages,  in  the  recorder's  office  of county, 

Ohio,  is  released  and  satisfied,  by  proceedings  in  the  above  entitled  case 

in  said  court,  ,  A.  D.  19—.  ,  Probate  Judge. 

R.  S.  §  6145. 

§  997.  Mortgage  deed — To  guardian,  administrator,  to  secure  de- 
ferred payments  of  purchase-money. 

Know  all  men  by  these  presents,  that  of  the  of  , 

county  of ,  and  state  of  Ohio,  in  consideration  of  the  sum  of 

dollars  to  ,   paid   by  ,   of  ,   of   the  of  , 

county  of  ,  and  state  of  ,  the  receipt  whereof  is  hereby  ac- 
knowledged, do  hereby  grant,  bargain,  sell  and  convey  to  the  said  , 

as  aforesaid,  — h —  heirs  and  assigns  forever,  the  following  real  estate, 

situated  in  the  county  of ,  in  the  state  of ,  and  in  the 

of  ,  and  bounded  and  described  as  follows:     . 

To  have  and  to  hold  said  premises,  with  all  the  privileges  and  appur- 
tenances  thereunto   belonging,   to   the   said   ,   as   aforesaid,   — h — 

heirs  and  assigns  forever.     And  the  said  ,  for  and  

heirs,   do   hereby   convenant   with   the   said   ,   as   aforesaid,   — h — 

heirs  and  assigns,  that  — h—  will  forever  warrant  and  defend  the  said 
premises,  with  the  appurtenances,  against  the  lawful  claims  of  all  per- 
sons whomsoever. 

Provided  always,  and  these  presents  are  upon  this  condition,  that  if  the 
said shall  pay,  or  cause  to  be  paid  to  — h — , certain  promis- 
sory notes  of  even  date  herewith  for  dollars  each,  with  interest 

thereon  from  date  till  paid  at  per  cent,  per  annum,  payable  an- 
nually;  one  of  said  notes  being  due  and  payable  after  date;   one 

of  said  notes  being  due  and  payable after  date;  ,  each  to  the 

order  of as of ,  and  being  given  to  secure  the  unpaid 

balance  of  the  purchase-money  of  said  premises. 

Then  these  presents  shall  be  void,  otherwise  to  be  and  remain  in  full 
force  and  virtue  in  law  forever . 

In  witness  whereof,  the  said  ha —  hereunto  set  hand — , 

this  day  of  ,  in  the  year  of  our  Lord  one  thousand  

hundred  (19 — ). 

Signed  and  acknowledged  in  presence  of  . 


i 
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The  State  of , 


County,  ss: 

Be  it  remembered,  that  on  this  day  of  ,  A.  D.  19 ,  be- 
fore me,  the  subscriber,  a in  and  for  said  county,  personally  came 

the  above  named  — ,  the  grantor—  in  the  foregoing  mortgage  deed, 

and  acknowledged  the  signing  of  the  same  to  be voluntary  act  and 

deed,  for  the  uses  and  purposes  therein  mentioned. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
affixed  my  official  seal,  on  the  day  and  year  last  aforesaid.  — . 


The  conditions  of  the  within   mortgage   having  been   complied   with, 

—  hereby  cancel  and  release  the  same,  this  day  of  ,  A.  D. 

19—.  '—1 


CHAPTER  XLI. 

COMPLETION    OF   DECEDENT'S    CONTRACTS FORMS. 

Section  Section 

998.  Form   of   petition    to   complete     999.  Entry    authorizing    completion 
contract.  of     contract,     execution     of 

deed. 

§  998.    Form  of  petition  to  complete  contract. 

Plaintiff  alleges  (aver  representive  capacity),  that  the  deceased, , 

during  his  life-time,  to  wit,  on  ,  19 — ,  entered  into  a  contract  with 

the  defendant, ,  by  which  it  was  agreed  that  the  said would 

purchase  from  said  deceased,  ,  the  following  described  real  estate, 

situate  in county,  Ohio,  to  wit:     (Description.) 

It  was  agreed  between  said  parties  that  said  purchase  and  sale  was  to 
be  made  upon  the  following  terms,  to  wit:     (Allege  terms.) 

The  said  defendant,  ,  is  ready  and  willing  to  carry  out  his  part 

of  said  contract,  and  plaintiff  believes  it  to  be  for  the  best  interest  of  the 
estate  that  said  contract  should  be  carried  out  and  completed. 

That  the  defendants  (naming  them)  are  the  heirs  at  law  (devisees), 
etc.  Plaintiff  therefore  asks  that  the  said  defendants  may  be  notified  of 
the  filing  of  this  petition  and  of  the  time  set  for  the  hearing,  and  that 
he  may  be  authorized  and  empowered  to  carry  out  and  complete  said  con- 
tract upon  the  terms  and  conditions  thereof  being  complied  with,  and  to 

deliver  to  the  defendant,  ,  a  good  and  sufficient  deed  for  the  said 

premises. 

g  999.  Entry  authorizing  completion  of  contract,  execution  of 
deed,  etc. 

Probate  Court,  ,  19—. 

County,  Ohio. 

Petition  to  Complete  Real  Estate  Contract.     Orders. 
of ,  plaintiff,  vs. et  al.,  defendants. 


This  day  this  cause  came  on  to  be  heard  upon  the  petition,  evidence 

and  testimony  ,  and  the  court  being  fully  advised  in  the  premises 

finds:  That  all  the  defendants  herein  have  been  duly  and  legally  served 
with  process  or  have  voluntarily  entered  their  appearance  herein,  and  are 
now  properly  before  the  court;  that  the  statements  and  allegations  in 
said  petition  are  true;  that  the  said did,  during  his  life-time,  enter 

(Hr>0) 


I 
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into  a  contract  with  the  said ,  by  which  it  was  agreed  that  he  would, 

for  the  consideration  of ,  sell  and  convey  to  said  ,  the  prem- 
ises in  the  petition  described. 

It  is  therefore  ordered  and  adjudged  by  the  court  that  the  said , 

aforesaid,  be  and  — he  is  hereby  authorized  and  empowered  to  complete 
and  carry  out  said  contract  according  to  its  terms  and  conditions,  and  to 

receive  from  the  said  ,  the  sum  of  dollars,  the  balance  due 

upon  said  contract,  as  the  purchase-money,  and  to  make,  execute  and  de- 
liver a  good  and  sufficient  deed  for  all  the  right,  title  and  interest  of  all 

the  defendant  heirs  at  law  of  the  said  ,  deceased,  in  and  to  the 

premises  described  in  the  petition  to  the  said  purchaser, . 

It  is  further  ordered  that  this  proceeding  be  recorded  in  the  records 
of  this  office,  and  that  said  plaintiff —  pay  the  costs  herein,  taxed  at 
$ ,  within  ten  days.  ,  Probate  Judge. 

R.  S.,  §§  5800,  5801,  6313,  6350d. 


CHAPTER  XLII. 


INSOLVENT   ESTATES FORMS. 


Section 

1000.  Representation  of  insolvency. 

1001.  Journal  entry — Orders  to  give 

notice  of  insolvency,  etc. 

1002.  Notice  of  insolvency. 

1003.  Report  in  insolvency. 


Section 

1004.  Journal  entry — Order  on  filing 

report. 

1005.  Journal  entry — Order  for  and 

on  distribution. 


§  1000.    Representation  of  insolvency. 
Probate  Court, 


No. 


County,  Ohio. 

In  the  matter  of  the  estate  of 


Representation  of  Insolvency, 
deceased. 


-,  deceased,  respectfully 


To  the  probate  judge  of  said  county: 

The  undersigned,  ,  of  the  estate  of  — 

represents  that  the  total  value  of  the  real  and  personal  estate  of  said  de- 
cedent is  about dollars;  that  the  costs  of  administration  and  other 

preferred  claims  against  said  estate  amount  to  dollars;   and  that 

the  balance  of  the  assets  applicable  to  the  payment  of  ordinary  claims 

will  not  exceed  dollars;  that  claims  against  said  estate  have  been 

presented  to  the  undersigned,  or  have  come  to  his  knowledge,  amount- 
ing to  dollars,  as  will  appear  by  the  following  schedule: 


Names  of  Creditors. 


Nature  of  Claim. 


Original 
Amount. 


Interest. 


Amount 
Now  Due. 


Wherefore,  the  undersigned  asks  that  said  estate  may  be  declared  proba- 
bly insolvent,  and  that  such  proceedings  may  be  had  in  the  premises  as 
are  authorized  by  law.  . 


19—. 


of 


deceased. 


The  State  of  Ohio, 

County,  ss: 

,  of  the  estate  of 


deceased,  being  duly  sworn,  says  that 


the  statements  in  the  foregoing  representation   are  true,  as  he  verily 
believes.  . 


(652) 
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Sworn  to  before  me  and   signed  in   my    presence,  this  day   of 

,  19 — .  ,  Probate  Judge. 


R.  S.,  §  6224. 

§  1001.    Journal  entry — Orders  to  give  notice  of  insolvency,  etc. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Insolvency.     Orders  to  Give  Notice,  etc. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day  ,  of  the  estate  of  ,  deceased,  appeared  in  open 

court  and  filed  h —  representation  of  insolvency  of  said  estate;  and  it 
appearing  to  the  court  from  such  representation,  that  the  real  and  personal 
estate  of  the  deceased  will  probably  be  insufficient  for  the  payment  of 
h —  debts,  it  is  ordered  that  said  estate  be  and  hereby  is  declared  probably 
insolvent,  and  the  court  not  deeming  it  necessary  to  appoint  commis- 
sioners, it  is  further  ordered  that  said proceed,  in  the  place  of  such 

commissioners,  to  receive  and  allow,  if  valid,  the  claims  of  creditors 
against  said  estate  and  to  return  to  the  court  a  list  of  all  the  claims  that 
shall  have  been     laid  before  h — ,  with  the  sum  allowed  by  h —  on  each 

claim.     It  is  further  ordered  that  said immediately  give  notice  to 

creditors  of  the  insolvency  of  said  estate,  and  to  present  their  claims  to 

h —  for  allowance  within  six  months,  by  causing  notice —  to  be . 

,  Probate  Judge. 


§  1002.    Notice  of  insolvency. 

Estate  of ,  deceased. 

On  the  day  of  ,  in  the  year  19 — ,  the  probate  court  of 

county,  declared  the  estate  of ,  deceased,  to  be  probably  in- 


solvent. Creditors  are,  therefore,  required  to  present  their  claims  to 
the  undersigned  for  allowance,  within  six  months  from  the  time  above 
mentioned,  or  they  will  not  be  entitled  to  payment. 

Dated  ,  19—.  • 

of  the  estate  of 

,  deceased. 

The  State  of  Ohio, 

County,  ss: 

Personally  appeared  before  me ,  and  made  solemn  oath  that  the 

notice,  a  copy  of  which  is  hereto  attached,  was  ^  posted  up  on  the  

day  of  ,  19 — ,  in  public  places  in  township,  where 

,  deceased,  last  dwelt.    .  • 

Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

,  19—.  • 


Printer's  fees,  $ .  • 

R.  S.,  §  6238. 

'  Or  in  such  other  manner  as  the  court  may  order,  in  which  case  make 
this  paragraph  read  accordingly,  by  writing  and  erasing,  as  facts  may 
require. 
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§  1003.    Report  in  insolvency. 
Probate  Court, 

County,  Ohio. 

In  the  matter  of  the  estate  of  - 


No. 


-,  deceased. 


To  the  probate  judge  of  said  county: 

The  undersigned  ,  of  the  estate  of 


deceased,  makes  re- 


port, that  he  gave  notice  in  due  form  of  law,  of  the  probable  insolvency 
of  said  estate,  and  that  after  carefully  examining  the  claims  against  said 
estate  presented  to  him  for  allowance,  he  has  made  disposition  of  the 
same,  as  follows: 


Names  of 
Creditors. 


Nature  of 
Claim. 


Amount  of 

Claim,  inc. 

Interest. 


Amount 
Allowed. 


Remarks. 


Respectfully  submitted  this 


The  State  of  Ohio, 

County,  ss: 


day  of 


19—. 


of  the  estate  of 


deceased. 


of  the  estate  of 


-,  deceased,  being  duly  sworn,  says  that  the 


statements  in  the  foregoing  report  are  true,  as  he  verily  believes. 


day  of 


Sworn  to  before  me  and   signed  in  my  presence,  this  — 
,  19 — .  ,  Probate  Judge. 


R.  S.,  §§  6224-6236. 

^;  1004.    Journal  entry- 
Probate  Court, 

County,  Ohio. 


-Order  on  filing  report. 


19- 


Insolvency.    Orders  on  Filing  Report. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day  came  ,  of  the  estate  of  ,  deceased,  and  returned 

and  filed  herein  a  list  of  all  the  claims  that  have  been  laid  before  h — , 
with  the  sum  allowed  by  h —  on  each  claim.  It  is  ordered  that  this  mat- 
ter be  continued  for  further  consideration  and  orders,  until  the  

day  of ,  19 — ,  at  —  o'clock  —  m.  ,  Probate  Judge. 


i 


^  1005.    Journal  entry — Order  for  and  on  distribution — Insolvency 
— Orders  for  distribution,  dividend,  etc. 

Probate  Court,  ,  19—. 

County,  Ohio.  Insolvency. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day  this  matter  came  on  further  to  be  heard,  and  it  appearing 
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to  the  court  that  thirty  days  have  expired  from  the  return  made  by , 

as of  said  ,  deceased,  of  the  list  of  debts  of  said  estate,  and 

no  exceptions  thereto  having  been  filed,  it  is  ordered  that  said  , 

after  deducting  from  the  assets  in  h —  hands  the  amount  necessary  to 

pay  the  costs  of  administration  that  may  yet  accrue,  estimated  at 

dollars,  pay  over  to  the  creditors,  whose  claims  have  been  allowed  under 

the  proceedings  in  insolvency,  amounting  to  the  sum  of  dollars, 

an  equal  portion  according  to  their  respective  claims,  of  the  balance  of 

the  assets  then  remaining;  such  balance  being  the  sum  of dollars; 

a  dividend  of per  cent,  is  therefore  declared  and  ordered  paid  out 

of  such  balance  accordingly.     It  is  further  ordered  that  said  make 

due  report  of  such  distribution  to  this  court. 

,   Probate  Judge. 

Orders  on  Distribution,  etc. 

Probate  Court,  ,  19 — . 

— County,  Ohio.  Insolvency.    Orders  on  Distribution. 

In  the  matter  of  the  estate  of ,  deceased. 

This  day  came  ,  of  ,  and  filed  h —  report  of  distribution 

made  to  the  persons  entitled  thereto,  of  the  balance  in  h —  hands,  as  re- 
quired by  the  order  of  distribution  heretofore  made.  Said  report  being 
proved  to  the  satisfaction  of  the  court,  and  verified  by  the  oath  of  said 

,  it  is  ordered  that  the  same  be  and  hereby  is  allowed  as  h —  final 

charge.     Said  ,  and  h —  sureties  are  therefore  forever  exonerated 

from  all  liability  under  such  order  of  distribution,  unless  h —  report  be 
impeached  for  fraud  or  manifest  error.  It  is  further  ordered  that  said 
report  and  this  proceeding  be  recorded  in  the  records  of  this  office,  and 

that  said  pay  the  costs  herein  taxed  at  $ within  ten  days. 

Costs  paid.  ,  Probate  Judge. 
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§  1006.    Administrator's  or  executor's  account. 

of  the  estate  of ,  deceased. 

In  account  with  said  estate.    Said ,  charges  h — self,  as  follows: 

To: 

Recapitulation. 

Total   amount  chargeable $ 

Total  amount  credited 

Balance  due  said ? 

Affidavit  to  Account. 
The  State  of  Ohio, 

County,  ss: 

I,  of  the  estate  of  ,  deceased,  do  make  solemn  oath  that 

the  within  account  is  in  all  respects  true  and  correct,  as  I  verily  believe. 


(656) 
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Sworn  to  before  me  and  signed  in  my  presence,  this  — 
,  A.  D.  19—.  ,  Probate  Judge. 


§   1007 
day  ol 


By 


-,  Deputy  Clerk. 


R.  S.,  §§  6175-6203. 


§  1007.    Statement  of  funds. 
Probate  Court, 

County,  Ohio. 

In  the  matter  of  the . 


The  following  is  a  full  itemized  statement  of  all  the  funds  of  the  estate 
of  said . 


Name  and 
P.  0.  Ad- 
dress of 
Debtor. 


Date. 


Nature  of 
Investm'nt 
and  Securi- 
ty Thereof. 


When 
Due. 

'C 
c 

Cm 

m 

O  fc- 

Indorsements. 

Date. 

Amount 

Amount 
Now  Due. 


Affidavit. 


do  make  solemn  oath  that  the  within 


The  State  of  Ohio, 

County,  ss: 

I, ,  of  the  estate  of  — 

is  a  full  itemized  statement  of  all  the  funds  of  the  estate  of  said  

under  my  control,  the  date  and  nature  of  their  investment  and  the  se- 
curity thereof,  and  the  rate  of  interest  or  income  accruing  thereon,  as  I 
verily  believe.  . 


day  of 


Sworn  to  before  me  and  signed  in  my  presence,  this 

,  19 — .  ,  Probate  Judge. 

— ,  Deputy  Clerk. 
R.  S.,  §§  6175,  6269,  as  am.  O.  L.,  vol. 


By — 

p.  345. 


§  1008.    Orders  on  filing  account,  to  advertise,  etc. 

Probate  Court,  ,  19—. 

County,  Ohio.  Orders  on  Filing  Account. 

In  the  matter  of  the  of  . 

This  day ,  as of ,  appeared  in  open  court  and  filed 

It  is  ordered  that  notice  thereof 
— ,  a  newspaper  of  this  county, 


h —  account,  duly  verified,  as  such 

be  published,  according  to  law,  in  the 

specifying  the  time  when  said  account  will  be  heard,  which  time  is  hereby 

fixed  for  the day  of ,  19 — ,  being  not  less  than  three  weeks 

after  such  publication;  and  this  cause  is  continued. 

,  Probate  Judge. 
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,^  1009.    Motion  for  citation  to  require  filing  of  account. 
Probate  Court,  Motion  for  Writ  of  Citation. 
County,  Ohio.  Orders  on  Filing  Account. 

In  the  matter  of  the  of  . 

The  State  of  Ohio,  on  application  of vs.  ,  of . 

Your  petitioner  represents  that  — he  is  one  of  the  of  , 

and  that  more  than  months  have  elapsed  since  ,  as  

of ,  and  that  the  said has  neglected  to  file  h account 

of  said ,  as  by  law  — he  is  required  to  do. 

The  relator,  therefore,  moves  the  court  for  a  writ  of  citation  against 

the  said  ,  and  that  such  proceedings  may  be  had   to  enforce  the 

filing  of  such  account  as  may  be  authorized  by  law.  . 


The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  the  statements  and  allegations  in 

the  foregoing  motion  contained,  are  true  as  — he  verily  believes. 


Sworn  to  before  me  and   signed  in   my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 


R.  S.,  §§  524,  6047.  6087,  6178,  6275,  6330. 

.^  1010.    Journal   entry — Orders   for   citation   and  fixing  time   of 
filing. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Motion  for  Citation.     Orders. 

In  the  matter  of  the  of  . 

This  day  appeared  in  open  court  and  filed  — h —  motion  for  a 

citation  to  issue  against ,  as of . 

And  it  appearing  to  the  court  that  said  motion  ought  to  be  granted, 

it  is  ordered   that  a  citation   issue  requiring  said  to  file  in  this 

court  — h account  as  such  ,  on  or  before  the day  of 

,  19 — ,  at  —  o'clock  —  M..  or  then  and  there  to  appear  and  show 

cause  why  an  attachment  should  not  issue  against  — h —  for  — h —  default; 

said  citation  to  be  served  upon  — h — ,  days  before  said  day,  and 

this  cause  is  continued.  ,  Probate  Judge. 

jj  1011,    Journal  entry — Notice  to  file  account. 

Probate  Court,  ,  19—. 

County,  Ohio.  Orders  for  Notice  to  File  Account. 

In  the  matter  of  the of . 


It  appearing  to  the  court  that  the  time  for  the  filing  of  the  ac- 
count of ,  as of ,  expired  on  the day  of , 

19 — .  it  is  therefore  ordered  that  notice  thereof  issue  to  said  direct- 
ing h —  to  file  the  same  at  once.  It  is  further  ordered  that  said  notice  be 
sent  by  mail  to  said  to  h —  P.  O.  address,  and  this  matter  is  con- 
tinued.                                                                              ,  Probate  Judge. 
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§  1012.    Notice  to  executor-administrator  to  file  account. 

Probate  Court,  ,  19 — . 

County,  Ohio. 

Mr.  : 

Your    account    as    executor-administrator    of    was    due    , 

19 — .    You  are  respectfully  requested  to  file  the  same  at  once. 

By  sections  5996,  6005  and  6175,  revised  statutes  of  Ohio,  every  executor 
or  administrator  is  required  to: 

"Render  his  account  of  his  administration,  upon  oath,  within  eighteen 
months  after  his  appointment,  and  in  like  manner  render  such  accounts 
every  twelve  mouths  thereafter,  and  also  at  such  other  times  as  may  be 
required  by  the  court,  until  the  estate  shall  be  wholly  settled."     And 

"Failing  so  to  do  for  thirty  days  after  he  shall  have  been  notified  of 
the  expiration  of  the  time  by  the  probate  judge,  he  shall  receive  no  allow- 
ance for  services." 

If  any  executor  or  administrator  shall  fail  to  render  his  accounts  as 
provided  by  law,  he  may  be  compelled  to  do  so,  as  in  case  of  failing  to 
file  an  inventory,  and  the  same  proceedings  may  be  had  to  attach  and  re- 
move him  and  to  appoint  a  successor. 

Witness  my  signature,  etc. 


Doc.  ,  page  .  By  . 

§  1013.    Affidavit  of  administrator  or  executor,  in  lieu  of  voucher. 

The  State  of  Ohio,  Probate  Court. 

County,  ss: 

Before  me,  judge  of  the  probate  court,  in  and  for  said  county,  personally 

appeared ,  of  the  estate  of ,  deceased,  who,  being  duly  sworn, 

on  h—  oath  says  that  on  the day  of ,  19—,  —he  paid  to 

the  sum  of  ($ ),  the  amount  of  — h —  claim —  against  said 

estate.  • 


Sworn  to  before  me  and   signed   in  my  presence,  this  day  of 

^  19 — .  ,  Probate  Judge. 


R.  S.,  §§  6184. 

§  1014.    Notice  of  settlement  of  accounts. 

Probate  Court, 

County,  Ohio. 

Notice  is  hereby  given  that  the  following  accounts  have  been  filed  in 

said  court  for  settlement,  and  that  the  same  will  be  heard  on  ,  the 

day  of ,  19 — ,  to  wit:     . 

All  persons  interested  are  required  to  attend  such  settlement  and  make 
objections  thereto,  if  they  any  have. 

Any  person  interested  may  file  written  exceptions  to  said  accounts,  or 
any  item  thereof,  on  or  before  said  time  of  hearing,  and  at  that  time  fur- 
ther time  may  be  allowed,  for  cause,  to  file  such  exceptions. 

,  Probate  Judge. 
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The  State  of  Ohio, 

County,  ss: 

Personally  appeared  before  me, ,  and  made  solemn  oath  that  the 

notice,  a  copy  of  which  is  hereto  attached,  was  published  three  weeks 

at  least  before  the day  of ,  19 — ,  the  day  of  hearing  therein 

mentioned,  in  the  ,  a  newspaper  printed  and  of  general  circulation 

in  the  county  aforesaid. 

Sworn  to  before  me  and   signed  in  my  presence,  this  day  of 

,  A.  D.  19—.  . 


Printer's  fees,  $ . 

R.  S..  §§  6328,  6329,  6356,  6402. 

§  1015.    Exceptions  to  account. 

Probate  Court,  No. 

County,  Ohio. 

Exceptions  to  the  Account  of 

In  the  matter  of  the of . 


Now  comes  and  represents  to  the  court  that  — he  is  interested 

in  said as ,  and  — he  excepts  to  the account  of , 

of ,  filed  in  this  court, ,  19 — ,  in  this,  to  wit:     . 

R.  S.,  §§  6187,  6304,  6317,  6332,  6356,  6402. 

§  1016.    Notice  of  hearing  exceptions. 

Probate  Court,  No.  . 

County,  Ohio.  Exceptions  to  the of . 


In  the  matter  of  the  of  .  Notice  of  Hearing. 

To  : 

You  are  hereby  notified  that  on  the  day  of  ,  19 — ,  filed 

in  said  court,  exceptions  to  your  as  of  ,  and  that 

said  exceptions  will  be  for  hearing  before  said  court  on  the  day  of , 

19 — ,  at  —  o'clock  —  M. 

In  witness  whereof,  etc. 
The  State  of  Ohio,  Sheriff's  Return. 
County,  ss: 


Received  this  writ ,  19 — ,  at  —  o'clock  —  m.,  and  on  the 


day  of ,  19 — ,  I  served  the  same  by  delivering  a  true  copy  thereof 

personally  to  the  within  named  .  ,  Sheriff. 

The  State  of  Ohio,  Affidavit  of  Service. 

County,  ss: 

,  being  duly  sworn,  says  that  on  the day  of  ,  A.  D. 


19 — ,  he  served  the  within  notice  on  said  ,  within  named,  by  deliv- 
ering to  h —  personally  a  true  copy  thereof.  . 

Sworn   to  before  me  and   signed  in  my  presence,   this  day  of 

,  A.  D.  19—.  ,  Probate  Judge. 


661  FORMS.  §    1017 

§  1017.    Affidavit  on  final  settlement — No  property. 

The  State  of  Ohio,  Prohate  Court. 
County,  ss: 

I,  ,  of  the  estate  of ,  deceased,  do  make  solemn  oath  that 

no  money,  or  other  property  to  the  value  of  anything,  ever  came  into  my 
possession,  or  into  the  possession  of  any  other  person  for  me,  as  such 

;   that  there  is  no  property  of  any  kind  belonging  to  said  estate, 

either  in  expectancy  dependent  upon  the  settlement  of  the  estate  of  any 
deceased  person,  or  upon  the  execution  of  any  trust,  or  otherwise,  that 
will  come  into  my  hands  as  such ,  as  I  verily  believe . 

Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 


§  1018.    Journal  entry — Orders  on  settlement  of  account. 

Probate  Court,  ,  19 — . 

County,  Ohio.  No. , Account. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day  the account  of of  the  estate  of ,  deceased,. 

came  on  for  hearing  and  settlement,  due  notice  thereof  having  been  pub- 
lished according  to  law.  No  exceptions  having  been  filed  thereto,  and  no 
one  now  appearing  to  except  or  object  to  the  same,  and  the  court  having 
carefully  examined  said  account  and  the  vouchers  therewith,  and  all  mat- 
ters pertaining  thereto,  and  being  fully  advised  in  the  premises,  do  find 
the  same  to  be  in  all  respects  just  and  correct  and  in  conformity  to  law, 
it  is  ordered  that  the  same  be  and  hereby  is  approved,  allowed  and  con- 
firmed.   The  court  finds  that  more  than  thirty  days  have  elapsed  since  said 

• was  notified  of  the  expiration  of  the  time  to  file  said  account,  and 

that  such  delay  was  necessary  and  reasonable. 

It  is  ordered  that  said be  and  — he  is  allowed  the  sum  of 


dollars    ($ ),   for  payments  made,  not  exceeding  ten  dollars  each, 

for  which  no  vouchers  are  produced,  and  being  supported  by  h —  own 
oath  positively  to  the  fact  of  payment,  specifying  when  and  to  whom  made, 
said  oath  being  uncontradicted. 

It  is  ordered  that  said be  and  — he  is  allowed  the  sum  of 

dollars  ($ ),  as  a  credit,  being  a  just  and  reasonable  amount  ex- 
pended by  h —  for  a  tombstone  or  monument  for  said  decedent. 

It  is  ordered  that  said be  and  — he  is  allowed  the  sum  of 

dollars  ($ ),  as  a  credit,  being  a  just  and  reasonable  amount  paid  by 

h —  to  the  — cemetery,  as  a  perpetual  fund  for  caring  for  and  pre- 
serving the  lot  on  which  said  deceased  is  buried. 

It  is  ordered  that  said be  and  —he  is  allowed  the  sum  of 

dollars  ($—- ),  being  commissions  on  the  amount  collected  and  ac- 
counted for  by  h— ,  and  being  in  full  compensation  for  all  h—  ordinary 
services  rendered. 

It  is  ordered  that  said be  and  —he  is  allowed  the  sum  of 

dollars  ($ ),  for  actual  and  necessary  expenses,  which  sum  the  court 

considers  just  and  reasonable. 
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It  is  ordered  that  said  be  and  — he  is  allowed  the  sum  of 


dollars   ($ ),  for  extraordinary  services  not  required  of  h —  in  the 

common  course  of  h —  duty,  which  sum  the  court  considers  just  and 
reasonable. 

The  court  finds  said  account  duly  balanced,  and  said  estate  settled,  ac- 
cording to  law. 

The  court  finds  a  balance  of  dollars  ($ ),  due  said  

from  said  estate. 

The  court  finds  a  balance  of dollars  ($ ),  in  the  hands  of 

said due  said  estate,  which  amount  — he  is  ordered  to  pay  over  and 

distribute,  according  to  law  and  the  will  of  said ,  deceased. 

It  is  ordered  that  said  pay  the  costs  herein,  taxed  at  $ , 

within  ten  days.     Costs  paid. 

It  is  ordered  that  said  account  and  the  proceedings  herein  be  recorded 
in  the  records  of  this  office.  ,  Probate  Judge. 

R.  S.,  §§  5956,  6006.  6009.  6183.  6184,  6185,  6188,  6402. 

§  1019.    Account  of  final  distribution. 

,  of  the  estate  of — ,  deceased. 

In  account  with  said  estate. 

Said charges  h — self,  as  follows: 

Amount  found  due  estate  as  per  final  settlement  with  said  court, 

made  ,  19 —  | 

Paid  attorney  fees  preparing  this  account 

Paid   probate   judge's   fees,   on   this   account 

Balance  for  distribution $ 

Said  credits  h — self,  as  follows: 

Amount  paid  to  heirs  and  legatees,  as  per  distributive  order  of 

said  court,  made ,  19 — ,  viz:     To  

The  State  of  Ohio. 

County,  ss: 

of  the  estate  of ,  deceased,  being  sworn,  says  that  the  fore- 
going account  presents  a  true  and  complete  statement  of  the  final  distri- 
bution of  the  assets  of  said  estate,  as  required  by  the  order  of  this  court. 

as  — he  verily  believes;   and  said  asks  that  the  same  be  allowed 

as  h —  final  discharge,  and  ordered  by  the  court  to  be  recorded. 


Sworn  to  before  me  and   signed   in   my   presence,   this  day   of 

,  19 — .  ,  Probate  Judge. 

,  Deputy  Clerk. 

R.  S.,  §  6190. 

^  1020.    Journal  entry — Orders  on  final  distribution. 

Probate  Court.  ,  19 — . 

County.  Ohio.  Account  of  Final  Distribution.    Orders. 

In  the  matter  of  the  estate  of  ,  deceased. 

This  day  of  the  estate  of  ,  deceased,  appeared   in  open 
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court  and  presented  an  account  of  the  payments  made  and  of  the  delivery 
over  to  the  persons  entitled  thereto,  of  the  money  and  other  property  in 
h —  hands,  as  required  by  the  order  of  distribution  heretofore  made. 
Said  account  being  proved  to  the  satisfaction  of  the  court,  and  verified 

by  the  oath  of  said  ,  it  is  ordered  that  the  same  be  and  hereby  is 

allowed  as  h —  final  discharge.    Said and  h —  sureties  are  therefore 

forever  exonerated  from  all  liability  under  said  order  of  distribution,  un- 
less h —  account  be  impeached  for  fraud  or  manifest  error.  It  is  further 
ordered  that  said  account  and  this  proceeding  be  recorded  in  the  records 

of  this  office,  and  that  said  pay  the  costs  herein,  taxed  at  $ , 

within  ten  days.     Costs  paid.  ,  Probate  Judge. 

R.  S.,  §  6190. 

§  1021.  Petition  for  distribution  of  assets  in  kind  when  debts  are 
all  paid. 

Probate  Court,  No.  . 

County,  Ohio.  Petition. 

In  the  matter  of  the  estate  of  ,  deceased. 

To  the  honorable  judge  of  said  court: 

Your  petitioner  respectfully  represents  that  — he  is  the  duly  appointed 

and  qualified  of  the  estate  of  said  ,  deceased;   that  as  such 

— he  has  paid  all  the  debts  of  said  estate  ;   that  — he  has  in  h — 

possession  certain  ^ ,  belonging  to  said  estate,  described  as  follows: 

.  That  the  persons  entitled  to  the  proceeds  of  such  assets,  as  dis- 
tributees, assent  and  agree  to  have  the  same  distributed  and  paid  over, 
in  kind,  as  indicated  by  their  assent  and  agreement  in  writing,  hereto 
attached. 

Your  petitioner  therefore  asks  for  the  approval  and  order  of  the  court 
in  making  the  distribution  and  paying  over  of  said  assets,  in  kind,  to 
those  of  such  distributees  as  will  receive  the  same.     . 


The  State  of  Ohio, 
County,  ss: 


,  being  duly  sworn,  says  that  the  facts  stated  in  the  foregoing 

petition  are  true,  as  — he  verily  believes.  . 

Sworn  to  before  me  and   signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 

R.  S.,  §  6189. 

vj  1022.    Assent  and  agreement  of  distributees  to  distribution  of 
assets  in  kind. 
Probate  Court,  No.  . 


County,  Ohio.  Assent  and  Agreement. 

In  the  matter  of  the  estate  of ,  deceased. 

.  of  the  estate  of  ,  deceased,  having  represented  to 

"■  Notes,    bonds,    stocks,    claims,    or    other    rights    in    action     ( describe 
briefly.) 


§   1023 
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us  that  all  the  debts  of  said  decedent  are  paid,  and  — he  still  holds  cer- 
tain ' ,  to  wit:  ,  in  h —  hands  undisposed  of,  and  to  the  pro- 
ceeds of  which  we  are  entitled,  as  distributees,  we  hereby  assent  and  agree 
to  have  said  assets  distributed  and  paid  over,  in  kind,  to  such  of  us  as 
are  willing  to  take  the  same. 

Dated  this day  of  ,  19 — .  . 


§  1023.    Report  of  distribution  of  assets  in  kind. 
Probate  Court, 

County,  Ohio. 

In  the  matter  of  the  estate  of ,  deceased. 


No. 


Report. 


The  undersigned, 


of  the  estate  of 


-,  deceased,  respectfully 


reports  that  in  obedience  to  the  order  heretofore  issued  — he  has  made 
distribution  of  the  assets  of  said  estate  remaining  in  his  hands  as  such 

,  after  the  payment  of  the  debts  of  said  estate,  in  kind,  to  those  of 

the  distributees  as  were  willing  to  receive  the  same,  as  follows: 


Name  of  Distributee. 


Description  of  Assets. 


No.  of 
Voucher. 


Amount. 


Respectfully  submitted,  this  — 


day  of 


-,  19- 


of  the  estate  of 


-,  deceased. 


The  State  of  Ohio. 
County,  ss: 


,  being  duly  sworn,  says  that  the  foregoing  report  is  in  all  re- 
spects true  and   correct,  as  — he  verily   believes.  . 

Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

.  19 — .  ,  Probate  Judge. 

R.  S.,  §  6189. 


§  1024.    Journal  entry — Order  approving  distribution  of  assets  in 
kind. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Orders. 

In  the  matter  of  the  estate  of ,  deceased. 


This  day  came 


-,  of  the  estate  of 


-,  deceased,  and  made  and 


'  Notes,  bonds,  stocks,  claims,  or  other  rights  in  action  (describe  briefly). 
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filed  herein  h —  report  of  distribution  and  paying  over  of  the  assets  of  said 
estate,  in  kind,  to  such  of  the  distributees  as  were  willing  to  receive  the 
same.  And  it  appearing  to  the  court  that  said  report  is  in  all  respects 
correct,  and  that  such  distribution  has  been  made  according  to  law  and 
the  former  order  of  the  court,  it  is  ordered  that  the  proceedings  of  said 

be  and  the  same  hereby  are  approved.     And  it  is  further  ordered 

that  this  proceeding  be  recorded,  and  that  said pay  the  costs  herein, 

taxed  at  $ .  ,  Probate  Judge. 


CHAPTER  XLIV. 

APPOIKTMEXT    OF   GUARDIANS MINORS — FORMS. 

Section  Section 

1025.  Application    for    appointment     1029.   Notice  to  minor  to  choose  guar- 

of  guardian.  dian. 

1026.  Guardian's  bond.  1030.  Choice  of  guardian. 

1027.  Application  for  notice  to  minor     i031.  Journal  entry — Appointment  of 

to  choose.  guardian. 

1028.  Journal  entry — Order  for  no-     1032.  Journal  entry — Bond  approved. 

tice  to  minor  to  choose.  letters  issued. 

1033.  Letters  of  guardianship. 

^  1025.    Application  for  appointment  of  guardian. 
The  State  of  Ohio,  In  the  Probate  Court. 
County,  ss:              Application  for  Appointment  of  Guardian. 

In  the  matter  of  the  minor  heir —  of  ,  deceased. 

I.  ,  of  ,  hereby  make  application  for  the  guardianship  of 

,  aged years, ,  19 — ;  ,  aged  years, 

19 — ;  ,  aged  years,  ,  19 — ;  ,  aged  years 

,  19—;  ,  aged years, ,  19 — ;  ,  aged   

years,  ,  19 — ;  ,  aged  years,  ,  19 — ;  minor —  and 

heir —  of  ,  deceased,  and  being  duly  sworn,  say  that  said  minor 

,   resident —  of  county,   aforesaid,  and   that   the  condition 

situation  and  amount  of  all  the  property  of  said  minor  heir — ,  as  I  verily 

believe,    is   as   follows,   to   wit:      Personal    estate,   consisting   of   

amounting  to  dollars,  and  real  estate.  situate  in  

valued   at  dollars,  the  annual   rents  of  which  amount  to  

dollars. 

The  following  freeholders  are  offered  as  sureties:  . 


P.  O.  address.  . 

The  State  of  Ohio, 

County,  ss: 

,   being  first  duly   sworn,   says  the  foregoing  statement  is  true. 


as  — he  verily  believes. 


Sworn  to  before  me  and   signed   in   my   presence,  this  day  of 

.  19 — .  ,  Probate  Judge. 


R.  S..  §  0259. 

(GGG) 
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§  1026.    Guardian's  bond. 

Know  all  men  by  these  presents,  that  we,  ,  are  held  and  firmly 

bound  unto  the  state  of  Ohio,  in  the  sum  of  dollars,  for  the  pay- 
ment of  which  we  hereby  jointly  and  severally  bind  ourselves,  our  heirs, 
executors  and  administrators. 

Signed  by  us,  and  dated  at  ,  Ohio,  this  day  of  , 

A.  D.  19—. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the  above 

bound has  been  appointed  by  the  probate  court  of  county, 

Ohio,  guardian  of  the  person  and  estate  of ,  minor  child —  of , 

deceased,  late  of  ,  which  appointment  the  said  has  accepted. 

Now,  if  the   said  shall   faithfully   discharge  all   h —  duties  as 

such  guardian,  as  is  required  by  law,  then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force.  . 

Executed  in  the  presence  of  • 


This  bond  approved  in  open  court,  this  day  of  ,  19 — . 

,  Probate  Judge. 

The  State  of  Ohio, 

County,  ss: 

I,  ,  guardian  of  ,  minor — ,  do  solemnly  swear  and  affirm 

that  I  will  faithfully  and  honestly  discharge  the  duties  devolving  upon 

me  as  such  guardian,  as  I  will  answer  to  God.  . 

Sworn  to  before  me  and   signed  in  my  presence,  this  day  of 

^  A.  D.  19 — .  .  Probate  Judge. 


R.   S.,   §§   6259,  6260. 

§  1027.    Application  for  notice  to  minor  to  choose. 

Probate  Court,  No.  . 

County,  Ohio.  Appointment  of  Guardian. 

Application  for  Notice  to  Choose. 

In  the  matter  of  the  guardianship  of . 

To  the  said  probate  court: 

The   undersigned    respectfully   represents   that  is  a   minor,   of 

the  age  years,  on    the    day    of    ,  19—,  and 

child—  of ,  late  of  township,  county,  Ohio,  deceased, 

and  reside—  in  this  county,  that  a  guardian  of  said  minor—  is  necessary, 
and  that  —he—  ha—  failed  to  select  a  suitable  person  for  appointment, 
though  —he—  ha—  the  right  to  make  such  selection. 

The  undersigned  therefore  asks  that  a  notice  issue  to  said  minor—  to 
make  such  choice,  and  if  —he—  fail  to  do  so,  a  guardian  may  neverthe- 
less be  appointed. 

Dated  this  day  of  ,  19 — .  • 

The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  the  statements  in  the  foregoing 

application  are  true,  as  — he  verily  believes. 
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Sworn  to  before  me  and   signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 


R.  S..  §  6257. 

§  1028.    Journal  entry — Order  for  notice  to  minor  to  choose. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Appointment  of  Guardian. 

Order  for  Notice  to   Choose. 
In  the  matter  of  the  guardianship  of . 


This  day  appeared  in  open  court  and  made  application  for  a 

notice  to  issue  to  to  select  a  suitable  person  for  guardian.     And 

it  appearing  to  the  court  that  said  minor —  of  the  age,   giving 

— h —  the  right  to  make  such  selection,  and  that  a  guardian  is  necessary, 
it  is  therefore  ordered  that  notice  in  writing  be  given  said  minor —  to 

appear  before  this  court  on  or  before  the day  of  ,  19 — ,  at 

—  o'clock  —   M.,   and   make   such   choice,   or   the   court   will   appoint   a 
guardian  for  — h — ,  and  this  cause  is  continued. 


Probate  Judge. 


R.  S.,  §  6257. 


§  1029.    Notice  to  minor  to  choose  guardian. 
The  State  of  Ohio,  Probate  Court. 

County,   ss:  Appointment  of  Guardian. 

In  the  matter  of  the  guardianship  of .  Notice  to  Minor. 

To  : 

You  are  hereby  notified  that  on  the day  of ,  A.  D.  19 — ,  an 

application  for  the  appointment  of  a  guardian  of  your  person  and  estate 
was  filed  in  the  probate  court  of  county,  Ohio,  by  . 

You  are  therefore  required  to  appear  in   person   before  said  probate 

court,  at  the  court-house  in  ,  Ohio,  on  or  before  the  day  of 

,  19 — ,  at  —  o'clock  —  Jr.,  and  make  choice  of  some  suitable  person 

to  act  as  such  guardian,  or  the  court  will  appoint  a  guardian  for  you. 

In  testimony  whereof,  etc. 

The  State  of  Ohio,  Sheriffs  Return. 

County,  ss: 

Received  this  writ  ,  A.  D.  19 — ,  at  —  o'clock  —  m.,  and  on  the 

day  of  ,  19 — ,  I  served  the  same  by  delivering  a  true  copy 


thereof  personally  to  the  within  named  .  ,   Sheriff. 

The  State  of  Ohio, 

County,  ss: 

I,  ,  being  duly  sworn,  say,   that  on   the  day  of  


19 — ,  I  served  this  writ  by  delivering  a  copy  thereof  personally  to  the 

within  named:     . 

Sworn   to  before  me  and  signed  in   my  presence,  this day  of 

,  19 — .  ,  Probate  Judge. 
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§  1030.    Choice  of  guardian. 
Probate  Court,  No.  . 


County,  Ohio.  Appointment.    Choice  of  Guardian. 

In  the  matter  of  the  guardianship  of  . 


The  undersigned  hereby  malve —  choice  of  ,  of  ,  Ohio,  as 

guardian   of   — h —   person   and   estate,   and    respectfully    petition —   the 
court   to   appoint    said   as    such    guardian. 

In   witness   whereof   hereunto    subscribe   name — ,   this 

day  of ,  19—. 

,  aged years, ,  19 — ;  ,  aged years, , 

19 — ;  ,  aged  years, ,  19 — ;  ,  aged  years, 

,  19 — ; ,  aged years, ,  19 — . 

Witness: 


R.  S.,  §  6257. 

§  1031.  Journal  entry — Appointment  of  guardian — Order  for  bond. 

Probate  Court.  ,  19—. 

Appointment.     Order  for  Bond. 

In  the  matter  of  the  guardianship  of  ,  minors. 

This  day  appeared  in  open  court  and  made  application  to  be 

appointed   guardian  of  ,   and   the   court  being  satisfied  that   said 

is  a  minor  of  the  age  of  years,  ,  19 — ,  ,  and 

child—  of  ,  late  of  township,  county,  Ohio, 

deceased,  and  that  said  minor—  reside—  in  this  county;  and  the  said 
,  having,  in  open  court,  made  choice  of  said  as  — h —  guard- 
ian, which  choice  is  approved  by  the  court,  and  the  court  being  further 

satisfied  that  a  guardian  is  necessary,  and  that  said  is  a  suitable 

person  to  be  appointed,  and  — he —  having  filed  in  this  office  a  statement, 
duly  verified  by  h—  affidavit,  of  the  whole  estate  of  said  minor-,  and  the 
probable  value  thereof,  and  also  the  probable  annual  rents  of  said  minors' 

real  estate,  it  is  ordered  that  said be  appointed  such  guardian  upon 

giving  bond  with  sureties,  as  required  by  law,  in  the  sum  of  dol- 
lars; and  this  cause  is  continued.                             ,  Probate  Judge. 

§  1032.    Journal  entry — Bond  approved — Letters  issued. 


Probate  Court. 


19—. 


Appointment.     Bond  Approved.     Letters  Issued. 

In  the  matter  of  the  guardianship  of ,  minors. 

This  day  appeared  in  open  court,  accepted  the  appointment  as 

guardian  of and  gave  and  filed  herein  h—  bond  in  the  sum  of 

dollars,  conditioned  according  to  law,  with and ,  freeholders, 

as  sureties  thereon,  which  bond  is  approved  by  the  court.  Thereupon 
said  took  an  oath  that  —he  would  faithfully  and  honestly  dis- 
charge the  duties  devolving  upon  h—  as  such  guardian. 

It  is  therefore  ordered  that  letters  of  guardianship  issue  to  said , 
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that  this  proceeding  be  recorded,  and  that  said  guardian  pay  the  costs 
herein  taxed  at  % .  ,  Probate  Judge. 

^  1033.    Letters  of  guardianship. 
The  State  of  Ohio, 

County,  ss: 

To  all  to  whom  these  presents  may  come,  greeting: 

Know  ye,  that  the  honorable,  the  judge  of  the  probate  court  of  the 

county  of and  state  of  Ohio,  has  appointed,  and  by  these  presents 

does  appoint guardian  of  the  person  and  estate  of ,  child — 

of  ,  deceased,  hereby  granting  to  said  guardian  all  and  singular 

the  power  necessary  and  by  law  required,  to  enable  fully  to  do, 

act  and  perform  all  and  singular  the  duties  of  guardian  for  the  aforesaid 
minor —  according  to  the  statute  in  such  case  made  and  provided. 

In  testimony  whereof,  etc. 


CHAPTER  XT.V. 

APPOINTMENT    OF    GUARDIAN — IDIOT,    IISIBKCILE,    LUNATIC    OR    DRUNK- 
ARD— FORMS. 


Section 

1034.  Application  for  appointment  of 

guardian  for  idiot,  Imbecile, 
lunatic  or  drunkard. 

1035.  Notice  of  application,  to  next 

of  kin. 

1036.  Notice  of  application  to  alleged 

idiot,     imbecile,     lunatic     or 
drunkard. 

1037.  Entry — Fixing  time  of  hearing 

and  for  notice. 


Skction 

1038.  Entry  on  hearing,  finding  and 

judgment. 

1039.  Bond — Guardian  of   idiot,   im- 

becile, etc. 

1040.  Entry  of  appointment — Order 

for  bond. 

1041.  Entry — Bond     approved — Let- 

ters issued. 

1042.  Letters  of  guardianship  of  idi- 

ot, imbecile,  lunatic  or  drunk- 
ard. 


§  1034.    Application  for  appointment  of  guardian  for  idiot,  imbe- 
cile, lunatic  or  drunkard. 

The  State  of  Ohio, 

County,  ss:  Probate  Court. 

Appointment.     Application. 
In  the  matter  of  the  guardianship  of ,  an  alleged  . 


And  now  comes 


— ,  a  resident  of  said  county  of  ,  and  repre- 
sents to  said  court  that  one  ,  aged  years,  is  a  resident  of 

said  county,  and  has  a  legal  settlement  in  the  township  of therein, 

and  that  the  said  is  ,  and  by  reason  thereof  is  incapable  of 


taking  care  of  or  preserving  h- 
that  the  whole  estate  of  said  — 


property,  and  — he  further  represents 
—  is  as  follows,  to  wit: 


Personal  property  consisting  of 


—  of  the  probable  value  of  

dollars  and  real  estate  consisting  of of  the  probable  value  of 

dollars,   the   probable   annual   rents   of   which      amount  to   about  

dollars. 

The   following  named   persons  are   the  only  next  of  kin  of   the   said 
,  resident  of  said  county,  viz: 


Name. 


Degree  of  Kinship." 


(671) 


Post  Office  Address. 
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Your  petitioner  therefore  prays  that  a   guardian  of  the   person   and 

property  of  said  may  be  appointed,  and  — h —  further  asks  that 

the  court  fix  a  time  for  hearing  this  application,  and  that  notice  thereof 
be  given  to  the  above  named  persons  pursuant  to  law. 

,   Petitioner. 


P.  O.  address,  . 

The  State  of  Ohio, 

County,  ss: 

,  being  first  duly  sworn,  says  that  the  statements  contained  in 


the  foregoing  application  are  true  as  — he —  verily  believes. 

Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

,  A.  D.  19—.  ,  Probate  Judge. 

R.  S.,  §§  6302,  6317. 


§  1035.    Notice  of  application  to  next  of  kin. 

The  State  of  Ohio, 

County,  ss:  Probate  Court. 

To of  said  county,  greeting: 

You  are  hereby  commanded  to  notify ,  giving  at  least  three  days' 

notice,  that  on  the  day  of  ,  A.  D.  19 — ,  filed  in  the 

probate  court  of  the  county  of ,  in  said  state  of  Ohio,  an  application 

for  the  appointment  of  a  guardian  of  the  person  and  estate  of  the  said 

on  the  ground  that  — he  is and  thereby  incapable  of  taking 

care  of  or  preserving  h —  property,  and  that  said  application  has  been 

fixed  for  hearing  at  the  office  of  the  probate  judge  of  said  county,  in , 

Ohio,  on  the day  of ,  A.  D.  19 — ,  at  —  o'clock  —  m.,  at  which 

time  and  place  they  are  required  to  attend  said  hearing  and  show  cause, 
if  any,  why  such  appointment  should  not  be  made. 

Hereof  fail  not,  but  of  this  writ  make  due  service  and  return. 

Witness  my  hand,  etc. 

The  State  of  Ohio, 

County,  ss:  Sheriff's  Return. 

Received  this  writ  ,  A.  D.  19 — ,  at  —  o'clock  —  ii.,  and  on  the 

day  of  ,  19 — ,  I  served  the  same  by  delivering  a  true  copy 

thereof  personally  to  the  within  named  .  ,  Sheriff. 

The  State  of  Ohio, 

County,  ss:  Affidavit  of  Service. 

,  being  first  duly  sworn,  says  that  on  the  day  of  , 


A.  D.  19 — ,  he  served  the  within  notice  on  ,  within  named,  by  de- 
livering to  each  of  them  personally  a  true  copy  thereof,  and  on  the 

day  of J  A.  D.  19 — ,  he  served  said  notice  on  ,  within  named, 

by  leaving  a  true  copy  thereof  at  the  usual  place  of  residence  of  each  of 
them.  . 

Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

.  A.  D.  19—.  ,  Probate  Judge. 

R.  S.,  §§  6352,  6363,  7-18. 
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§  1036.    Notice  of  application  to  alleged  idiot,  imbecile,  lunatic  or 
drunkard. 
Probate  Court,  Application  for  Appointment  of  Guardian. 

County,  Ohio.  Notice  of  Hearing. 

In  tlie  matter  of  the  guardianship  of ,  an  alleged . 

To  : 

You  are  hereby  notified  that  an  application  was  filed  in  the  probate 

court  of county,  Ohio,  by on  the day  of ,  19 — , 

for  the  appointment  of  a  guardian  for  your  person  and  property.  Said 
application  is  made  on  the  ground  that  you  are  incapable  of  taking  care 

of  yourself  or  of  your  property,  by  reason  of  .     Said  application 

will  be  for  hearing  before  said  probate  court  in ,  Ohio,  on  the 

day  of ,  A.  D.  19 — ,  at  —  o'clock  —  m. 

You  will  then  and  there  appear  and  show  cause,  if  any,  why  such  ap- 
pointment should  not  be  made. 

Witness  my  hand,  etc. 

The  State  of  Ohio, 

County,   ss:  Sheriff's   Return. 

Received  this  writ  ,  A.  D.  19—,  at  —  o'clock  —  m.,  and  on  the 

day  of  ,  19 — ,  I  served  the  same  by  delivering  a  true  copy 


thereof  personally  to  the  within  named  .  ,  Sheriff. 

The  State  of  Ohio, 

County,  ss:  AflBdavit  of  Service. 


-,  being  first  duly  sworn,  says  that  on  the day  of 


A.  D.  19 — ,  he  served  the  within  notice  on  said  within  named,  by 

delivering  to  h —  personally  a  true  copy  thereof.  • 

Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

A.  D.  19 .  .  Probate  Judge. 

By  ,  Deputy  Clerk. 

This  notice  must  be  served  at  least  five,  but  not  more  than  ten  days, 
prior  to  the  time  when  the  application  will  be  heard  for  the  appointment 
of  a  guardian  if  applied  for  by  reason  of  intemperance  or  habitual  drunk- 
enness. 

R.  S.,  §§  6302,  6317,  6318. 


1037.    Entry  fixing  time  of  hearing  and  for  notice. 


Probate  Court. 


19—. 


Application  for  Appointment. 
Orders  for  Hearing  and  Notice. 

In  the  matter  of  the  guardianship  of ,  an  alleged . 

This  day  — appeared  in  open  court  and  filed  h —  application  for 

the  appointment  of  a  guardian  of ,  setting  forth  that  said is 

and  by  reason  thereof  incapable  of  taking  care  of  and  preserving 

h —  property. 

It  is  ordered  that ,  the day  of  ,  19—.  at  —  o'clock 
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—  M.,  be  and  hereby  is  fixed  as  the  time  of  hearing  said  application  be- 
fore this  court.     It  is  further  ordered  that  at  least days'  notice  be 

given  to  said  and  to  h —  next  of  kin  resident  of  this  county  to  at- 
tend at  said  time  and  place.  And  it  is  further  ordered  that  said  notice 
be  served  by  delivering  to  each  person  named  herein  a  copy  thereof,  or 
by  leaving  such  copy  at  — h —  usual  place  of  residence,  and  this  cause  is 
continued.  ,  Probate  Judge. 

§  1038.    Entry  on  hearing,  finding  and  judgment. 

Probate  Court.  ,  19—- 

County,  Ohio.  Application  for  Appointment. 

Orders.     Finding  and  Judgment. 

In  the  matter  of  the  guardianship  of ,  an  alleged . 

This  day  this  cause  came  on  to  be  heard  upon  the  application  filed 
herein  and  the  evidence,  notice  of  the  time  and  place  of  this  hearing 
having  been  duly  given  as  heretofore  ordered.  The  court  upon  satisfac- 
tory proof  finds  that  said  is  ,  and  by  reason  thereof  is  in- 
capable of  taking  care  of  and  preserving  h —  property,  that  — he  is  a 

resident  of  this  county,  having  a  legal  settlement  in township,  and 

that  a  guardian  is  necessary.  It  is  therefore  ordered  that  a  guardian  be 
appointed;    that  the  person   making  application  to  be  appointed   file    a 

verified  statement  of  the  whole  estate  of  said  ,  the  probable  value 

thereof  and  the  probable  annual  rents  of  the  real  estate.     It  is  ordered 

that  this  proceeding  be  recorded,  and  that  the  costs,  taxed  at  $ ,  be 

paid  out  of  the  property  of  said .  ,  Probate  Judge. 

§  1039.    Bond — Guardian  of  idiot,  imbecile,  lunatic  or  drunkard. 

Know  all  men  by  these  presents,  that  we,  ,  are  held  and  firmly 

bound  unto  the  state  of  Ohio,  in  the  sum  of  dollars,  for  the  pay- 
ment of  which  we  hereby  jointly  and  severally  bind  ourselves,  our  heirs, 
executors  and  administrators. 

Signed  by  us,  and  dated  at  ,  Ohio,  this  day  of  , 

A.  D.  19—. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the  above 

bound  has  been  appointed  by  the  probate  court  of  county, 

Ohio,  guardian  of  the  person  and  estate  of ,  residing  in town- 
ship, in  said  county,  which  appointment  the  said  has  accepted. 

Now.  if  the  said shall  faithfully  discharge  all  h —  duties  as  such 

guardian,  as  is  required  by  law,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force.  . 

Executed  in  the  presence  of  . 


This  bond  approved  in  open  court,  this day  of ,  19 — . 

,  Probate  Judge. 

The  State  of  Ohio, 

County,  ss: 

I, ,  guardian  of ,  do  solemnly  swear  and  affirm  that  I  will 
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faithfully  and  honestly  discharge  the  duties  devolving  upon  me  as  such 
guardian,  as  I  will  answer  to  God.  . 

Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

,  A.  D.  19—.  ,  Probate  Judge. 

R.  S.,  §§  6254,  6302,  6317. 

§  1040.    Entry  of  appointment — Order  for  bond. 

Probate  Court.  ,  19 — . 

Appointment.    Order  for  Bond. 

In  the  matter  of  the  guardianship  of . 

This  day  —  appeared  in  open  court  and  made  application  to  be 

appointed  guardian  of ,  and  the  court  being  satisfied  that  said 

is  of  the  age  of  years,  on  the  day  of  ,  19 — . 

and  resides  in  township,  in  this  county;  and  the  court  being  fur- 
ther satisfied  that  said  is  a  suitable  person  to  be  appointed;  and 

— he —  having  filed  in  this  office  a  statement,  duly  verified  by  h —  aflBdavit, 

of  the  whole  estate  of  said  ,  the  probable  value  thereof,  and  the 

probable  annual  rents  of  the  real  estate,  it  is  ordered  that  said be 

appointed  such  guardian  upon  giving  bond  with  sureties,  as  required  by 

law,  in  the  sum  of dollars;  and  this  cause  is  continued. 

,  Probate  Judge. 

§  1041.    Entry — Bond  approved — Letters  issued. 

Probate  Court.  ,  19 — . 

Appointment.    Orders.    Bond  Approved.    Letters  Issued. 

In  the  matter  of  the  guardianship  of . 

This  day  appeared  in  open  court,  accepted  the  appointment  as 

guardian  of  ,  and  gave  and  filed  herein  h —  bond  in  the  sum  of 

dollars,  conditioned,  according  to  law,  with , and ,  free- 
holders, as  sureties  thereon,  which  bond  is  approved  by  the  court.  There- 
upon, said  took  an  oath  that  — he  would  faithfully  and  honestly 

discharge  the  duties  devolving  upon  h —  as  such  guardian. 

It  is  therefore  ordered  that  letters  of  guardianship  issue  to  said , 

that  this  proceeding  be  recorded,  and  that  said  guardian  pay  the  costs 
herein,  taxed  at  $ .  ,  Probate  Judge. 

§  1042.    Letters  of  guardianship — Guardian  of  idiot,  imbecile,  luna- 
tic or  drunkard. 
The  State  of  Ohio, 

County,  ss: 

To  all  to  whom  these  presents  may  come,  greeting: 

Know  ye,  that  the  honorable,  the  judge  of  the  probate  court  of  the 

county  of ,  and  State  of  Ohio,  has  appointed,  and  by  these  presents, 

does  appoint guardian  of  the  person  and  estate  of ,  residing 

in  township,  in  said  county,  hereby  granting  to  said  guardian  all 

and  singular  the  power  necessary,  and  by  law  required,  to  enable  
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fully  to  do,  act  and  perform  all  and  singular  the  duties  as  guardian,  as 
aforesaid,  according  to  the  statute  in  such  case  made  and  provided. 

In  testimony  whereof,   I  have  hereunto  affixed  my  signature  and  the 

seal  of  said  probate  court,  at ,  Ohio,  this day  of ,  Anno 

Domini  one  thousand  nine  hundred  and  . 


-,  Judge  of  said  Probate  Court. 


CHAPTER  XLVI. 


GUARDIAN  S   INVENTORY — FORMS. 


Section 

1043.  Guardian's  inventory. 

1044.  Guardian's  account. 

1045.  Notice  to  guardian  to  file  in- 

ventory. 


Section 

1046.  Notice  to  guardian  to  file  ac- 

count. 

1047.  Journal  entry — Orders  on  set- 

tlement    of     guardian's     or 
trustee's  account. 


§  1043.    Guardian's  inventory. 

Inventory  of  the  real  and  personal  estate,  within  the  value  of  the  same, 

and  the  value  of  the  yearly  rent  of  the  real  estate  belonging  to  , 

minor  child —  of ,  deceased. 


Description  of  Personal  Estate  and  Value  thereof. 

Value. 

Dolls. 

Cts. 

Recapitulation. 

Total  value  of  personal  estate ? 

Total  value  of  real  estate 

Yearly  rent  of  real  estate 

The  State  of  Ohio, 

County,  ^s: 

,  guardian  of ,  being  duly  sworn,  says  that  the  foregoing  is 

a  full  inventory  of  the  real  and  personal  estate  of  said  ward—,  with  the 
value  of  the  same,  and  the  value  of  the  yearly  rent  of  said  real  estate,  ac- 
cording to  the  best  of knowledge.  • 

Sworn  to  before  me  and   signed  in  my  presence,  this  day  of 

^   J)   ;i^9 ,  Probate  Judge. 

By .  Deputy  Clerk. 

R.  S.,  §§  6269,  6304,  6317. 

(677) 
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§  1044.    Guardian's  account. 

,  guardian  of  . 

account.    In  account  with  h —  ward — . 


Said  guardian  charges  h — self,  as  follows: 

Recapitulation. 

Total  amount  chargeable 

Total  amount  credited 

Balance  due  said  


The  State  of  Ohio,  Affidavit  to  Account. 

County,  ss: 

I,  ,  guardian  of ,  do  make  solemn  oath  that  the  within  is 

a  true  and  correct  account  of  said  guardianship,  as  I  verily  believe. 


Sworn  to  before  me  and   signed  in  my  presence,  this  day  of 

A.  D.  19—.  ,  Probate  Judge. 

By  ,  Deputy  Clerk. 

§  1045.    Notice  to  guardian  to  file  inventory. 

Probate  Court,  ,  19 — . 

County,  Ohio. 

Mr.  : 

You  are  hereby  notified  that  the  time  for  filing  your  inventory  as 
guardian  of ,  expired  on  the day  of ,  19 — . 

You  are  respectfully  requested  to  file  the  same  at  once. 

By  section  6269  of  the  revised  statutes  of  Ohio,  it  is  required  of 
guardians:  "To  make  out  and  file,  within  three  months  after  his  appoint- 
ment, a  full  inventory,  verified  by  oath,  of  the  real  and  persojial  estate  of 
his  ward,  with  the  value  of  the  same,  and  the  value  of  the  yearly  rent  of 
the  real  estate,  and  failing  so  to  do  for  thirty  days  after  he  shall  have  been 
notified  of  the  expiration  of  the  time  by  the  probate  judge,  said  probate 
judge  shall  remove  him  and  appoint  a  successor." 

Section  6275  provides  that:  "It  shall  be  the  duty  of  the  court,  by  which 
any  guardian  has  been  or  may  be  appointed,  to  enforce  the  return,  at  the 
prescribed  times,  of  all  inventories  and  accounts  required  to  be  filed  in 
such  court  by  such  guardian." 

Witness  my  signature,  etc. 

§  1046.    Notice  to  guardian  to  file  account. 

Probate  Court,  ,  19 — . 

County,  Ohio. 

Mr.  : 

Your  account  as  guardian  of was  due  ,  19 — .  You  are  re- 
spectfully requested  to  file  the  same  at  once. 

By  section  6269  of  the  revised  statutes  of  Ohio,  it  is  required  of 
guardians:     "To  render,  on  oath  to  the  proper  court,  an  account  of  the 
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receipts  and  expenditures  of  sucli  guardian,  verified  by  vouchers  or  proof, 
once  in  every  two  years,  or  oftener,  upon  the  order  of  the  court,  and  fail- 
ing so  to  do  for  thirty  days  after  he  shall  have  befen  notified  of  the 
expiration  of  the  time  by  the  probate  judge,  he  shall  receive  no  allowance 
for  services." 

Section  6275  provides  that:  "It  shall  be  the  duty  of  the  court,  by  which 
any  guardian  has  been  or  may  be  appointed,  to  enforce  the  return,  at 
the  prescribed  times,  of  all  inventories  and  accounts  required  to  be  filed 
in  such  court  by  such  guardian." 

If  any  guardian  shall  fail  to  render  his  account,  as  provided  by  law, 
he  may  be  removed  and  a  successor  appointed. 

Witness  my  signature,  etc.,  this day  of ,  19 — . 

,  Probate  Judge. 

Doc.  ,  page  .  By  ,  Deputy  Clerk. 

§  1047.  Journal  entry — Orders  on  settlement  of  guardian's  or 
trustee's  account. 

Probate  Court,  ,  19—. 

County,  Ohio.  No. .  Account. 

In  the  matter  of  the  guardianship  of . 


This  day  the account  of ,  guardian  of ,  came  on  for 

hearing  and  settlement,  due  notice  thereof  having  been  published,  accord- 
ing to  law.  No  exceptions  having  been  filed  thereto,  and  no  one  now  ap- 
pearing to  except  or  object  to  the  same,  and  the  court  having  carefully  ex- 
amined said  account  and  the  vouchers  therewith  and  all  matters  pertain- 
ing thereto,  and  being  fully  advised  in  the  premises,  do  find  the  same 
to  be  in  all  respects  just  and  correct  and  in  conformity  to  law. 

It  is  ordered  that  the  same  be  and  hereby  is  approved,  allowed  and 
confirmed.  The  court  finds  that  more  than  thirty  days  have  elapsed  since 
said  guardian  was  notified  of  the  expiration  of  the  time  to  file  said  ac- 
count, and  that  such  delay  was  necessary  and  reasonable,  it  is  ordered 

that   said   guardian  be  and  —he  is  allowed  the  sum  of  dollars 

($ ),  being  the  amount  of  h —  reasonable  expenses  incurred  in  the 

execution  of  h —  trust. 

It  is  ordered  that  said  guardian  be  and  —he  is  allowed  the  sum  of 

dollars  ($ ),  as  compensation  for  h —  services,  which  amount 

the  court  deems  reasonable. 

The  court  finds  said  account  duly  balanced,  and  said  guardianship 
settled  according  to  law. 

The  court  finds  a  balance  of dollars  ($ ),  due  said  guardian 

from  said  ward — . 

The  court  finds  a  balance  of dollars  (? ),  in  the  hands  of 

said  guardian  due  said  ward—,  which  amount  —he  is  ordered  to  pay  over, 
according  to  law. 

It  is  ordered  that  said  guardian  pay  the  costs  herein,  taxed  at  $ , 

within  ten  days.     Costs  paid. 

It  is  ordered  that  said  account  and  the  proceedings  herein  be  recorded 
in  the  records  of  this  office.  .  Probate  Judge. 

R.  S.,  §§  6269,  6288,  6328,  6329,  6330,  6333,  6402. 


CHAPTER  XLYII. 

guardian's    sale    of   real    estate — FORMS. 

Section  Section 

1048.  Guardian's  petition  to  sell  real     1052.  Entry — Order  to  appraise  and 

estate.  sell. 

1049.  Entry  fixing  time  of  hearing     1053.  Entry — Orders  on   hearing  of 

and  for  notice.  appraisement  and  sale. 

1050.  Order  for  notice.  1054.  Order  of  sale. 

1051.  Guardian's    bond    in    proceed-     1055.  Entry  confirming  sale. 

ings  to  sell  real  estate.  1056.  Guardian's  deed — Public  sale. 

1057.  Guardian's  deed — Private  sale. 

§  1048.    Guardian's  petition  to  sell  real  estate. 

Probate  Court,  No.  . 

County,  Ohio.  Petition  to  Sell  Real  Estate.     Petition. 

,  guardian  of ,  plaintiff — ,  vs.  his  said  ward — ,  ,  de- 
fendants. 

The  plaintiff  represents  that  — he  is  the  duly  appointed  and  qualified 

guardian  of ,  of  the  age  of years,  on  the day  of , 

19 — ,  and  residing  with ,  at . 

That  said   ward —  the  owner   in   fee   simple   of   the   following 

described  real  estate,  situated  in  the  county  of ,  state  of  Ohio,  and  in 

the of ,  to  wit: 

Said  real  estate  is  worth  annually  dollars;   that  said  plaintiff 

has  received rents  from the  real  estate  of  his  ward — .* 

That  the  sale  of  said  real  estate . 

The  plaintiff  therefore  prays  that  said may  be  made  defendant — 

to  this  petition,  and  notified  of  the  pendency  hereof,  according  to  law, 

,  and  that  plaintiff  may  be  ordered  to  sell  said  real  estate  for  the 

reasons  and  purposes  hereinbefore  proposed,  and  for  other  proper  relief. 

,  Guardian. 

The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  he  is  the  plaintiff  mentioned  in  the 

foregoing  petition,  and  that  the  facts  stated  therein  are  true,  as  he  verily 
believes.  . 


Sworn  to  before  me  and   signed   in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 
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§  1049.    Entry  fixing  time  of  hearing  and  for  notice. 

Probate  Court,  ,  19—. 

County,  Ohio. 

Petition  to  Sell  Real  Estate.     Order  for  Notice. 
,  guardian  of  ,  plaintiff,  vs.  h —  wards  et  al.,  defendants. 


This  day ,  guardian  of  ,  appeared  in  open  court  and  filed 

h —  petition,  duly  verified,  asking  for  the  sale  of  real  estate  therein 
described,  belonging  to  h —  said  ward — . . 

It  is  ordered  that  the  time  of  hearing  said  petition  be  and  hereby  is 
fixed  for  the  day  of  ,  19 — ,  at  —  o'clock  —  m. 

It  is  further  ordered  that  said  guardian  cause  notice  thereof,  and  of  the 

filing  and  demand  of  said  petition,  to  be  given  to  said ,  defendants.. 

in  writing,  to  be  served  upon  them  personally,  and  by  leaving  copies 
thereof  at  the  usual  place  of  residence  of  each  of  those  who  can  not  be 

served  personally,  days  before  said  day  of  hearing,  and  this  cause 

is  continued.  ,  Probate  Judge. 

R.  S.,  §  6282. 

§  1050.    Order  for  notice. 

Petition  by  Guardian  for  Sale  of  Real  Estate. 
Probate  Court, 


County,  Ohio.  No.  . 

Petition  to  Sell  Real  Estate. 
Order   for   Notice. 

,  guardian  of et  al.,  plaintiff—,  against  h—  ward—  et  al., 

defendant — . 

To ,  guardian: 

You  are  hereby  ordered  to  give  notice  to  ,  your  ward—,  and 

-,  defendant — ,  to  your  petition,  this  day  filed  in  said  probate  court, 


for  the  sale  of  the  following  described  real  estate  of  said  ward—,  of  the 
filing  and  demand  of  said  petition  and  the  time  when  the  same  will  be 
heard;  such  notice  to  be  given  at  least days  before  the  time  here- 
after named  for  said  hearing. 

The  real  estate  so  asked  to  be  sold  is  described  as  follows,  to  wit: 


Said  petition  will  be  for  hearing  before  said  probate  court,  at  the  office 
of  the  judge  of  said  court,  in  ,  Ohio,  on  ,  the  day  of 


,  A.  D.  19 — ,  at  -r-  o'clock  ^-  m. 

You  v/ill  make  due  service  and  return  of  this  order. 

Witness  my  hand  and  the  seal  of  said  court,  at .  this day 

of ,  A.  D.  19—.  .  Judge  of  the  Probate  Court. 

By  ,  Deputy  Clerk. 

Return  of  Service. 

Received  this  order  the day  of .  A.  D.  19-.  and  thereupon 

served  the  said  ,  each  personally,  by  copy,  with  the  notice  therein 
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required  to  be  given,  wliich  notice  so  served,  with  proof  of  service,  is  here- 
with returned,  marked  'A,"  and  made  a  part  of  this  report. 

,  Guardian. 

R.  S.,  §§  6282  to  6406. 

§  1051.    Guardian's  bond — In  proceedings  to  sell  real  estate. 

Know  all  men  by  these  presents,  that  we,  ,  are  held  and  firmly 

bound  unto  the  state  of  Ohio,  in  the  sum  of  — ■■ dollars,  for  the  pay- 
ment of  which  we  hereby  jointly  and  severally  bind  ourselves,  our  heirs, 
executors  and  administrators. 

Signed  by  us,  and  dated  at  ,  Ohio,  this  day  of  ,  A. 

D.  19—. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the  above 

bound  was  heretofore  duly  appointed  and  qualified  by  the  probate 

court  of county,  Ohio,  guardian  of . 

And  whereas,  the  said  ,  as  such  guardian,  has  filed  a  petition  in 

said  probate  court,  asking  an  order  for  the  sale  of  certain  real  estate  of 
said  ward — ,  described  in  said  petition,  which,  under  proceedings  in  said 
court  duly  had,  has  been  appraised  at  the  sum  of  dollars. 

And  whereas,  said  court,  on  the  day  of  ,  19 — ,  made  an 

order  requiring  said  guardian  to  execute  a  bond  according  to  the  statute 
in  such  cases  made  and  provided. 

Now,  if  the  said ,  as  guardian  aforesaid,  shall  faithfully  discharge 

— h —  duties  as  such  guardian,  and  faithfully  pay  over  and  account  for 
all  moneys  arising  from  the  sale  of  said  real  estate,  according  to  law, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force. 

Executed  in  the  presence  of  . 


This  bond  approved  in  open  court,  this  day  of  ,  19 — . 

,  Probate  Judge. 

R.  S.,  §  6285. 

^5  1052.    Entry — Order  to  appraise  and  sell. 

This  cause    coming    on    to    be    heard    upon    the    petition    of    . 

guardian  of ,  a  minor — ,  for  the  sale  of  real  estate,  described  therein, 

and  it  appearing  to  the  court  that  due  and  proper  notice,  according  to 
law  and  the  order  of  this  court,  has  been  given  to  the  said  minor — ,  and 
to  the  defendants,  and  that,  as  alleged  in  said  petition,  it  is  necessary  to 
sell  said  real  estate  of  said  minor —  for  (Here  designate  purpose  for  which 
lands  sold),  it  is  therefore  ordered  by  the  court  that  said  property,  de- 

.scribed  in  the  petition,  be  appraised  by ,  who  are  hereby  appointed 

for  that  purpose,  who  are  freeholders  and  not  of  kin  to  the  plaintiff — ; 
and  that  when  said  premises  are  so  appraised,  that  the  said ,  guard- 
ian, proceed  to  advertise  said  property  for  sale  at  public  auction,  at  (Desig- 
nate place),  by  publication  for  four  consecutive  weeks  in  some  newspaper 
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of  general  circulation  in  the  county,  and  that  said  guardian  thereupon 
proceed  to  offer  and  sell  said  premises  in  accordance  with  said  notice  and 
this  order,  at  not  less  than  two-thirds  of  the  appraised  value  thereof,  upon 
the  following  terms,  viz.,  (Terms) ;  said  deferred  payments  to  bear  inter- 
est and  be  secured  by  mortgage  upon  the  premises,  etc. 

§  1053.    Entry — Orders  on  hearing  of  appraisement,  and  sale. 

Probate  Court,  .  19 — • 

County,   Ohio.  Petition  to  Sell  Real  Estate. 

Order  of  Appraisement,  etc. 
-,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 


This  day  this  cause  came  on  to  be  heard  upon  the  petition,  evidence 

and  testimony ,  and  the  court  being  fully  advised  in  the  premises 

finds:  That  all  the  defendants  herein  have  been  duly  and  legally  notified 
of  the  pendency  and  prayer  of  the  petition,  and  are  now  properly  before 
the  court;   that  the  statements  and  allegations  in  said  petition  are  true. 

^  That  said  ,  widow —  of  ,  deceased,  is  entitled  to  dower  in 

said  real  estate;  that  said  widow —  by  h—  answer  herein,  waives  the  as- 
signment of  dower  in  said  premises  by  metes  and  bounds,  or  in  rents  and 
profits,  and  consents  to  the  sale  of  said  premises  free  from  h—  dower  es- 
tate therein,  and  the  court  being  satisfied  that  the  real  estate  described 

in  the  petition  ought  to  be  sold  as  prayed  for  = ,  it  is  ordered  that 

and  ,  judicious  freeholders  of  the  county,  and  not  of  kin  to 

the  petitioner,  be  and  they  hereby  are  appointed  to  appraise  said  lands 

3 at  their  fair  cash  value, '  free  from  the  dower  estate  of  said . 

therein. 

It  is  further  ordered  that  said  appraisers  be  sworn,  as  required  by  law, 
and  afterward,  upon  actual  view,  perform  the  duties  required  of  them, 
and  make  return  of  their  proceedings  in  writing  to  this  court,  on  or  be- 
fore the  day  of  ,  19 — ,  and  this  cause  is  continue(j. 

,  Probate  Judge. 

§  1054.    Order  of  sale. 
The  State  of  Ohio,  Probate  Court. 

County,  ss: 

To  ,  guardian  of ,  greeting: 

In  obedience  to  an  order  and  decree  of  the  probate  court,  within  and 

'  If  there  is  no  dower  estate  in  the  premises,  omit  the  matter  relating  to 
dower. 

'  If  the  land,  or  a  part  thereof,  is  to  be  subdivided,  here  insert:  "And 
it  further  appearing  to  the  court  that  it  will  be  to  the  advantage  of  all 
parties  in  interest  to  have  the  real  estate  (first,  second,  etc.),  de- 
scribed in  the  petition  to  be  subdivided  or  laid  out  into  town  lots,  it  is 
ordered  that  the  petitioner  be  and  —he  hereby  is  authorized  to  have  a 
survey  and  plat  thereof  made  for  that  purpose." 

^  "As  a  whole,"  or  "in  parcels." 
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for  said  county,  made  this  day,  in  a  certain  cause,  wherein  you,  as  guardian 
of  ,  are  plaintiff — ,  and  et  al.,  are  defendants,  you  are  com- 
manded to  proceed,  according  to  law,  to  sell  at  sale,  for  not  less 

than  the  appraised   value   thereof,   the   dower  of  , 

widow  of ,  deceased,  the  following  described  premises,  to  wit: 


Said  sale  to  be the and  to  be  upon  the  following  terms: 

.    The  deferred  payments  to  be  secured  by  mortgage  on  the  premises 

and  to  bear  interest  from  the  day  of  sale,  payable  annually. 

You  will  make  return  of  your  proceedings  to  this  court  forthwith  upon 
execution  of  this  order. 

Witness  my  signature  and  the  seal  of  said  probate  court,  at  , 

Ohio,  this day  of ,  A.  D.  19—.  ,  Probate  Judge. 

To  the  probate  court  of  county,  Ohio:  Return. 

In  obedience  to  the  foregoing  order,  I  have  caused  the  same  to  be  duly 
executed,  as  will  fully  appear  by  the  proceedings  hereto  attached. 

Dated  the day  of ,  19 — .  . 


Report  of  Sale. 
(When  Sold  at  Public  Sale.) 
In   obedience  to  the  within  order,   I   duly  advertised  the   real  estate, 
therein  described  for  sale,  in  the ,  a  newspaper  printed  and  of  gen- 
eral circulation  in  county,  Ohio,  where  said  real  estate  is  situate, 

for  at  least  consecutive  weeks  prior  to  the  day  of  , 

19 — ,  the  day  of  sale  therein  mentioned;   stating  in  the  notice,  the  time, 

place  and  terms  of  sale,  and  on  said  day  at  the  hour  of o'clock  — 

M.,  I  attended the and  offered  said  real  estate  for  sale, 

the  dower  estate  of  therein,  when  bid  to  pay  for  the  same 

the  suq;i  of dollars,  which,  being  the  highest  and  best  bid  that  was 

offered,  and  being two-thirds  the  appraised  value  of  said  premises, 

I  then  and  there  sold  the  same  to for  that  sum.  . 


Dated  the  day  of  ,  A.  D.  19 — . 

Report  of  Sale. 
(When  Sold  at  Private  Sale.) 

In  obedience  to  the  within  order,  I  sold  said  premises  on  the  

day  of  ,  A.  D.  19—,  to  for  the  sum  of  dollars,  said 

sum  being the  appraised  value  of  the  same.  . 


Dated  the  day  of  ,  A.  D.  19 — . 

The  State  of  Ohio, 
County,  ss: 

The  above  named  ,  being  duly  sworn,  say —  that  the  sale  above 

reported  has  been  made  after  diligent  endeavor  to  obtain  the  best  price 
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for  said  property,  and  that  said  sale  is  for  the  highest  price  — he —  could 
get  for  said  property.  . 


Sworn  to  before  me  and  signed  in  my  presence,  this day   of 

,  A.  D.  19 — .  ,  Probate  Judge. 


§  1055.    Entry  confirming  sale. 

This  day  this  cause  came  on  to  be  heard  upon  the  return  of  the  order 

of  sale  by  ,  guardian  of  ,  a  minor — ,  and  the  motion  of  said 

guardian  to  confirm  the  same.  The  court,  upon  careful  examination  and 
consideration  of  said  return  and  the  proceedings  of  said  guardian,  under 
said  order  of  sale,  and  finding  the  same  in  all  respects  I'egular  and  in 
conformity  to  the  law  and  the  orders  of  this  court,  the  same  is  hereby  ap- 
proved and  confirmed.     It  is  also  further  ordered  that  the  said  , 

as    guardian    of   ,    execute   and    deliver   to    the    purchaser    

a  good  and  sufBcient  deed  for  the  premises  described  in  the  petition  and 

the  order  of  sale,  whenever  the  said  has  complied  with  all  the 

terms  of  said  sale. 


§  1056.    Guardian's  deed — Public  sale. 

Know  all  men  by  these  presents,  that  whereas,  on  the  day  of 

19 — ,  was  duly  appointed  as  guardian  of  by  the 


probate  court  of county,  Ohio,  and  afterwards,  to  wit,  on  the 

day  of  ,  19 — ,  said  guardian  filed  — h —  certain  petition  and  then 

and  thereby  commenced  an  action  in  the  probate  court  of  county, 

Ohio,  against  ,  and  numbered  on  the  docket  of  said  court  as  case 

No.  ,  praying,  among  other  things,  for  an  order  of  sale  of  certain 

real  estate,  therein  mentioned  and  hereinafter  described. 

And  whereas,  such  proceedings  were  had  in  said  action,  that  on  the 

day  of ,  19 — ,  said  court,  finding  the  allegations  of  the  ^ti- 

tion  true,  and  that  said  real  estate  ought  to  be  sold,  as  prayed  for  in  said 

petition,  ordered  that  the  same  be  appraised,  and  on  the day  of 

^  19_^  said  court  further  ordered  that  said  guardian  proceed,  ac- 
cording to  law,  to  sell  the  said  real  estate  at  public  sale  for  not  less  than 
two-thirds  the  appraised  value  thereof. 

And  on  the  same  day,  in  pursuance  of  said  order  and  judgment,  an 
order  of  sale,  with  said  real  estate  therein  described,  was  issued  out  of 
said  court,  under  the  seal  thereof,  to  the  said ,  as ,  as  afore- 
said, directed,  commanding  — h—  to  execute  the  said  order,  and  of  the 
same,  together  with  — h—  proceedings  thereon,  to  make  due  return. 

And  whereas,  said ,  having  caused  said  premises  to  be  appraised, 

and  the  report  of  such  appraisement  to  be  filed  in  said  probate  court,  and 

having  on  the  day  of  ,  19—   returned  said  order  of  sale  to 

said  court  as  commanded,  with  — h—  proceedings  thereon,  stating  in 
substance  that  in  obedience  to  said  order  —he—  duly  advertised  the  real 
estate,  therein  described,  for  sale  for consecutive  weeks  before  the 
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day  of  sale,  in  the .  a  newspaper  printed  and  of  general  circulation 

in  said  county,  Ohio,  stating  in  said  notice  the  time,  place  and 

terms  of  said  sale,  and  on  the day  of ,  19 — ,  — he —  attended 

the  and  at  the  hour  of o'clock  —  m.,  — he —  offered 

said  real  estate  (hereinafter  described),  for  sale,  when bid  to  pay 

for  the  same  the  sum  of dollars,  which,  being  the  highest  and  best 

bid  that  was  offered,  and  being  two-thirds  the  appraised  value  of 

said  premises.  — h —  then  and  there  sold  the  same  to  said  for  that 

sum. 

And  whereas,  on  the day  of ,  19 — ,  the  said  court  having 

examined  the  proceedings  of  the  said  ,  aforesaid,  under  said  order 

of  sale,  and  it  appearing  to  the  court  that  said  sale  was  in  all  respects 
legally  made,  ordered  that  the  same  be  approved  and  confirmed,  and  that 

said  should  execute  and  deliver  a  proper  deed  to  the  purchaser  of 

the  real  estate  so  sold. 

All  of  which  will  more  fully  appear  by  the  records  of  said  court,  to 
which  reference  is  here  made. 

Now,  therefore.   I,  the  said  ,  guardian  of  ,  aforesaid,  by 

virtue  of  said  judgment,  order  of  sale,  sale  and  contirmation,  and  of  the 
statute  in  such  cases  made  and  provided,  and  of  the  powers  vested  in 

and  for  and  in  consideration  of  the  premises,  and  the  sum  of 

dollars   ($ ),  paid,  or  secured  to  be  paid  to  by  said  , 

the  receipt  whereof  is  hereby  acknowledged,  do  hereby  grant,  bargain, 

sell  and  convey  to  the  said  ,  — h —  heirs  and  assigns  forever,  the 

following  real  estate,  situated  in  the  county  of  ,  in  the  state  of 

,  and  in  the ,  and  bounded  and  described  as  follows: 


To  have  and  to  hold  said  premises,  with  all  the  privileges  and  appur- 
tenances thereto  belonging,  to  the  said  ,  — h —  heirs  and  assigns 

fom^er,  as  fully  and  completely  as  I,  the  said ,  as  such  guardian,  by 

virtue  of  said  judgment,  order  of  sale,  sale  and  confirmation,  and  of  the 
statute  made  and  provided  for  such  cases,  might  or  should  sell  and  con- 
vey the  same. 

In  witness  whereof,  the  said  ,  as  such  ,  ha —  hereunto  set 

— h —  hand — ,  this day  of ,  A.  D.  19 — .  

Signed  and  acknowledged  in  presence  of  


of 


The  State  of  Ohio, 

County,  ss: 

Be  it  remembered,  that  on  this day  of ,  A.  D.  19 — ,  before 

me,  the  subscriber,  a ,  in  and  for  said  county,  personally  came  the 

above  named  ,  as  of  ,  the  grantor —  in  the  foregoing 
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deed,  and  acknowledged  the  signing  of  the  same  to  be  — h —  voluntary  act 

and  deed  as  such ,  for  the  uses  and  purposes  therein  mentioned. 

In  testimony  whereof,  etc.  ■'. 


§  1057.    Guardian's  deed — Private  sale. 

Know  all  men  by  these  presents,  that,  whereas,  on  the  day  of 

,  19 — ,  was  duly  appointed  as  guardian  of by  the  probate  court 


of county,  Ohio,  and  afterwards,  to  wit,  on  the day  of , 

19 — ,  said  guardian  filed  — h —  certain  petition  and  then  and  thereby  com- 
menced an  action  in  the  probate  court  of  county,  Ohio,  against 

,  and  numbered  on  the  docket  of  said  court  as  case  No. ,  pray- 
ing, among  other  things,  for  an  order  of  sale  of  certain  real  estate  therein 
mentioned  and  hereinafter  described. 

And  whereas,  such  proceedings  were  had  in  said  action,  that  on  the 

day  of  ,  19 — ,  said  court  finding  the  allegations  of  the  peti- 
tion true,  and  that  said  real  estate  ought  to  be  sold,  as  prayed  for  in  said 

petition,  ordered  that  the  same  be  appraised,  and  on  the day  of 

,  19 — ,  said  court  further  ordei'ed  that  said  guardian  proceed,  ac- 
cording to  law,  to  sell  the  said  real  estate  at  private  sale  for  not  less  than 
the  appraised  value  thereof. 

And  on  the  same  day,  in  pursuance  of  said  order  and  judgment,  an 
order  of  sale,  with  said  real  estate  therein  described,  was  issued  out  of 
said  court,  under  the  seal  thereof,  to  the  said ,  as ,  as  afore- 
said, directed,  commanding  — h —  to  execute  the  said  order,  and  of  the 
same,  together  with  — h —  proceedings  thereon,  to  make  due  return. 

And  whereas,  said ,  having  caused  said  premises  to  be  appi'aised, 

and  the  report  of  such  appraisement  to  be  filed  in  said  probate  court,  and 

having,  on  the  day  of ,  19 — ,  returned  said  order  of  sale  to 

said  court  as  commanded,  with  — h —  proceedings  thereon,  stating  in  sub- 
stance that  in  obedience  to  said  order,  — h —  sold  said  premises  on  the 

day  of  ,  19 — ,  to  for  the  sum  of  dollars,  said 

sum  being the  appraised  value  of  the  same;  said  sale  being  made 

after  diligent  endeavor  to  obtain  the  best  price  for  said  property,  and  for 
the  highest  price  — h —  could  get  therefor. 

And  whereas,  on  the day  of ,  19 — ,  the  said  court  having 

examined  the  proceedings  of  the  said ,  aforesaid,  under  said  order 

of  sale,  and  it  appearing  to  the  court  that  said  sale  was  in  all  respects 
legally  made,  ordered  that  the  same  be  approved  and  confirmed,  and  that 

said  should  execute  and  deliver  a  proper  deed  to  the  purchaser  of 

the  real  estate  so  sold. 

All  of  which  will  more  fully  appear  by  the  records  of  said  court,  to 
which  reference  is  here  made. 

Now,  therefore,   I,  the  said  ,  guardian  of  ,  aforesaid,  by 

virtue  of  said  judgment,  order  of  sale,  sale  and  confirmation,  and  of  the 
statute  in  such  cases  made  and  provided,  and  of  the  powers  vested  in 
■ ,  and  for  and  in  consideration  of  the  premises  and  the  sum  of 
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dollars  (% ),  paid,  or  secured  to  be  paid  to  ,  by  said  , 

the  receipt  whereof  is  hereby  acknowledged,  do  hereby  grant,  bargain,  sell 
and  convey  to  the  said  ,  — h —  heirs  and  assigns  forever,  the  fol- 
lowing real  estate,  situated  in  the  county  of ,  in  the  state  of , 

and  in  the  ,  and  bounded  and  described  as  follows: 


To  have  and  to  hold  said  premises,  with  all  the  privileges  and  appur- 
tenances thereto  belonging,  to  the  said ,  — h —  heirs  and  assigns  for- 
ever, as  fully  and  completely  as  I,  the  said  ,  as  such  guardian,  by 

virtue  of  said  judgment,  order  of  sale,  sale  and  confirmation,  and  of  the 
statute  made  and  provided  for  such  cases,  might  or  should  sell  and  con- 
vey the  same. 

In  witness  whereof,  the  said  ,  as  such  ,  ha —  hereunto  set 

— h —  hand — ,  this day  of ,  A.  D.  19 — .  

Signed  and  acknowledged  in  presence  of  

•  of 


CHAPTER  XLVIII. 

LEASE    OF    REAL    ESTATE    BY   GUARDIAN    FOR   OIL   AND   GAS    PURPOSES — 

FORMS. 

Section  Section 

1058.  Guardian's    petition    to    lease     1060.  Notice  to  defendants. 

real   estate   for   oil   and   gas     1061.  Entry  authorizing  lease, 
purposes.  1062.  Authority  to  lease  for  oil  and 

1059.  Entry  on  petition  to  lease  for  gas  purposes. 

oil  and  gas,  orders  as  to  no-     1063.  Entry  of  confirmation, 
tice  of  hearing. 

§  1058.    Guardian's  petition  to  lease  real  estate  for  oil  and  gas 
purposes. 

Probate  Court,  No.  . 

The  State  of  Ohio,  Lease  of  Real  Estate.    Petition. 
County,  ss: 

,   guardian   of  ,   plaintiff — ,   vs.   his   said   ward — ,  , 

defendant — . 

The   plaintiff   represents  that  — he  is  the   duly  appointed  and   quali- 
fied guardian  of ,  of  the  age  of years,  on  the  day  of 

,  19 — ,  and  residing  with  ,  at  . 

That  said  ward —  the  owner —  in  fee  simple  of  the  following  described 

real  estate,  situated  in  the  county  of  ,  state  of  Ohio,  and  in  the 

of  ,  to  wit: 


It  is  proposed  to  lease  said  real  estate  for  petroleum  oil  and  natural 
gas  purposes  for  a  period  of  time  not  exceeding  ten  years. 

A  copy  of  the  proposed  lease,  containing  a  particular  and  detailed  state- 
ment of  the  terms,  time  and  conditions  of  the  same  is  hereto  attached, 
marked  exhibit  "A." 

Said  real  estate  is  worth  annually,  dollars  for  farming  pur- 
poses, but  for  oil  and  gas  purposes  the  net  annual  value  thereof  to  said 
ward —  will  be  about  dollars. 

That  to  so  lease  said  real  estate  for  oil  and  gas  purposes  will  be  for 
the  best  interests  of  said  ward — . 

The  plaintiff  therefore  prays  that  said may  be  made  defendant— 

OHIO  PROBATE  LAW — 44  (OOy  ) 
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to  this  petition,  and  notified  of  the  pendency  hereof,  according  to  law, 

,  and  that  plaintiff  may  be  authorized  to  lease  said  real  estate  for 

the  reasons  and  purposes  hereinbefore  proposed,  for  a  period  of  time  not 
exceeding  ten  years,  and  for  other  proper  relief. 

,  Guardian  of  . 

The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  — he  is  the  plaintiff  mentioned  in  the 

foregoing  petition,  and  that  the  facts  stated  therein  are  true,  as  — he 
verily  believes.  . 


Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 


O.  L.,  vol.  87,  p.  162. 

§  1059.    Entry  on  petition  to  lease  for  oil  and  g-as — Orders  as  to 
notice  of  hearing. 

Probate  Court,  ,  19—. 

County,  Ohio.  No. . 

Petition  for  Authority  to  Lease.     Orders  as  to  Notice. 

,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 

This  day,  ,  guardian  of  ,  appeared  in  open  court  and  filed 

h —  petition,  duly  verified  for  authority,  to  lease  the  premises  therein  de- 
scribed, for  petroleum  oil  or  natural  gas  purposes.  It  is  ordered  that 
notice  of  the  filing  of  said  petition,  and  its  object  and  purport,  and  of  the 
time  of  hearing  the  same  in  this  court,  be  given  said  wards  and  all  other 

defendants.     It  is  ordered   that  the  day  of  ,   19 — , 

at  o'clock  —  M.,  be  and  hereby  is  fixed  as  said  time  of  hearing. 

And  it  is  further  ordered  that  said  notice  be  given  in  writing,  personally, 
and  by  leaving  copies  thereof  at  the  usual  place  of  residence  of  each  of 

those  who  can  not  be  served  personally,  at  least  days  before  said 

time  of  hearing,  and  this  cause  is  continued.    .     And  it  is  further 

ordered  that  such  lease,  when  so  made  by  said  guardian,  shall  be  by  h — 
reported  to  this  court  for  approval  and  confirmation,  and  this  cause  is 
continued.  ,   Probate   Judge. 


§  1060.    Notice  to  defendants. 

The  State  of  Ohio, 

County,  ss: 

To  : 

You  are  hereby  notified  that  on  the  day  of  ,  A.  D.  19 — , 

the  undersigned,  as  guardian,  filed  in  the  probate  court  of county, 

Ohio,  a  petition,  the  object  and  prayer  of  which  is  to  procure  said  court 
to  authorize  said  guardian  to  lease  for  petroleum  oil  and  natural  gas  pur- 
poses, for  a  period  of  time  not  exceeding  ten  years,  real  estate  of  the 
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said  ,  situated  in  the  county  of ,  in  the  state  of  Ohio,  and  In 

the  ,  and  described  as  follows,  to  wit: 


Said  petition  will  be  for  hearing  by  said  court,  on  the  day  of 

-,  A.  D.  19 — ,  at o'clock  —  m.,  at  which  time,  unless  you  show 


cause  to  the  contrary,  authority  will  be  asked,  as  prayed  for  in  said  peti 
tion. 

Dated  this  day  of  ,  A.  D.  19—.  . 

Guardian  of  ,  et  al. 

The  State  of  Ohio, 

County,  ss: 

I, ,  being  duly  sworn,  say  that  on  the day  of ,  19 — , 

I  served  this  writ  by  delivering  a  true  copy  thereof  personally  to  the  fol- 
lowing named  persons,  to  wit: 


Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 


The  State  of  Ohio,  Sheriff's  Return. 
County,  ss. 

Received  this  writ,  ,  A.  D.  19 — ,  at o'clock  —  m.,  and  on 

the  day  of  ,  19 — ,  I  served  the  same  by  delivering  a  true 

copy  thereof  personally  to  the  within  named  — .         ,  Sheriff. 

R.  S.,  §  6301-6311,  4. 

§  1061.    Entry  authorizing  lease. 

Probate  Court,  .  19—- 

County,   Ohio.  No.   . 

Petition  for  Authority  to  Lease. 
Orders. 

,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 

This  day  this  cause  came  on  for  hearing  upon  the  petition  filed  herein 
by  said  guardian,  for  authority  to  lease  the  premises,  therein  described, 
for  petroleum  oil  or  natural  gas  purposes,  and  it  appearing  that  due  and 
proper  notice  has  been  given  to  the  said  ward,  and  all  other  defendants, 
according  to  law,  and  the  order  of  this  court;  and  the  court  being  satisfied 
from  the  evidence  adduced  that  it  will  be  for  the  best  interests  of  said 
ward  to  lease  said  real  estate  for  the  purposes  aforesaid,  does  grant  the 

prayer  of  said  petition.     It  is  therefore  ordered  that  the  said  ,  as 

such  guardian,  be  and  he  is  hereby  authorized  to  make  a  lease  of  said 
premises  upon  the  following  terms,  covenants,  and  conditions  and  stipula- 
tions, to  wit: 


And   it   is   further   ordered   that   such   lease,   when   so   made   by   said 
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guardian,  shall  be,  by  him,  reported  to  this  court  for  approval  and  con- 
firmation, and  this  cause  is  continued. 

jj  1062.    Authority  to  lease  for  oil  and  gas  purposes. 

The  State  of  Ohio,  Probate  Court. 

County,  Ohio,  ss: 

To  ,  greeting: 

In  obedience  to  an  order  and  decree  of  the  probate  court,  within  and 
tor  said  county,  made  this  day,  in  a  certain  cause,  wherein  you,  as 
guardian  of ,  are  plaintiff — ,  and  your  said  ward —  et  al.,  are  defend- 
ants, you  are  authorized  to  proceed,  according  to  law,  to  lease  for  pe- 
troleum oil  and  natural  gas  purposes,  the  following  described  premises, 
to  wit: 


Said  lease  to  be  upon  the  terms  and  conditions  substantially  as  pre- 
bcribed  in  the  petition  filed  in  this  case  as  per  exhibit  "A,"  and  the 
order  of  this  court. 

You  will  make  return  of  your  proceedings  to  this  court  forthwith  upon 
execution  of  lease,  with  correct  copy  of  same  for  approval  and  confirma- 
tion. 

Witness  my  signature  and  the  seal  of  said  probate  court,  at  , 

Ohio,  this day  of ,  A.  D.  19 — .  ,  Probate  Judge. 

Return. 
To  the  probate  court  of county,  Ohio: 

In  obedience  to  the  foregoing  order,  I  have  duly  executed -a  lease  on 
the  above  described  premises,  of  which  an  exact  copy,  marked  exhibit 
"B,"  is  hereto  attached,  and  hereby  submit  the  same  to  this  court  for 
approval  and  confirmation. 

Dated   the   day   of  ,   19—.  . 


O.  L.,  vol.  87,  p.  162. 

§  1063.    Entry  of  confirmation. 

Probate  Court,  ,  19 — . 

Approval  and  Confirmation  of  Lease  for  Oil  and  Gas  Purposes. 

In  the  matter  of  guardianship  of . 

This  day  this  cause  came  on  further  to  be  heard  upon  return  of  said 
guardian  of  his  proceedings  and  lease  under  the  order  of  this  court.  The 
court,  after  having  carefully  examined  said  return,  with  copy  of  lease, 
and  being  satisfied  that  such  lease  has  in  all  respects  been  legally  made 
and  is  in  conformity  to  law  and  the  order  of  this  court,  the  court  doth 

hereby  approve  and  confirm  the  same,  and  order  that  the  said  ,  as 

guardian,  deliver  to  ,  the  said  lease  so  approved  and   confirmed. 

It   is   further   ordered   that  this   proceeding   be   recorded   and    that   said 

guardian  pay  the  costs  herein,  taxed  at  | ,  within  ten  days. 

,  Probate  Judge. 


CHAPTER  XLIX. 


PROCEEDINGS  TO  BORROW  MONEY  AND  TO  MAKE  REPAIRS — FORMS. 


Section 

1064.  Guardian's  petition  to  borrow 

money  and  mortgage  real  es- 
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1065.  Journal  entry — Fixing  time  of 
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of  loan. 
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of  freeholders  as  to   repairs 
and  improvements. 
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holders. 

1075.  Writ  to  guardian  to  execute  or- 

der and  report  terms  of  loan. 


1064.    Guardian's  petition  to  borrow  money  and  mortgage  real 


No. 


estate. 

Probate  Court, 

County,  Ohio. 

Petition  to  Borrow  Money  and  Mortgage  Real  Estate.    Petition. 
,  guardian  of  ,  plaintiff—,  vs.  h —  ward —  and  ,  de- 
fendants. 

The  plaintiff—  represents  that  —he  is  the  duly  appointed  and  qualified 
guardian  of ,  of  the  age  of years  on  the day  of , 


19 — ,  and  residing  at . 

The  following  are  the  names  and  residences  of  the  next  of  kin  of  said 
ward —  residing  in  this  state,  to  wit: 


That  said  ward — 


—  the  owner —  in  fee  simple  of  the  following  de- 
scribed real  estate,  situated  in  the  county  of ,  state  of  Ohio,  and  in 

the of ,  to  wit:  . 

That  the  following  is  the  nature  and  amount  of  the  encumbrances  upon 
said  real  estate  ,  described  above,  showing  when  the  same  became. 


(693) 
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or  will  become  due,  and  the  rate  of  interest  thereon,  together  with  the 
names  and  residences  of  all  persons  holding  such  liens,  to  wit: 


That  the  following  is  the  amount  and  character  of  all  valid  debts  due 
from  said  ward — ,  to  whom  due.  when  the  same  became  or  will  become  due, 
and  the  rate  of  interest  thereon,  to  wit: 


That  the  following  is  the  character  of  repairs  and  improvements  pro- 
posed to  be  made  upon  said  real  estate  and  the  necessity  therefor: 


That  the  amount  required  for  said  repairs  and  improvements  is 


dollars.    That  the  income  from  said  real  estate  is  .    The  following 

is  a  statement  of  said  ward's  personal  property  and  the  income  there- 
from: 


That  the  amount  probably  necessary  to  maintain  said  ward 


The  plaintiff  therefore  prays  that  said  ward —  and  said  may 

be  made  parties  defendant  to  this  petition,  that  they  be  notified  of  the 
pendency  and  prayer  hereof  in  such  way  as  the  court  shall  direct,  and 

that  — he  may  be  authorized  to  borrow  the  sum  of  dollars  to  pay 

such  mortgage,  debts,  legacies  and  judgments,  and  such  additional  sum 
as  the  court  shall  deem  necessary  to  make  said  repairs  and  improvements 
on  said  real  estate,  and  to  mortgage  so  much  of  said  ward's  lands  as  may 
be  necessary  to  secure  such  loan,  and  for  other  proper  relief. 


Guardian  of 


The  State  of  Ohio, 
County,  ss: 

,  guardian,  the  plaintiff  named  in  the  foregoing  petition,  being 

duly  sworn,  says  that  — he  believes  the  facts  stated  in  said  petition  are 
true.  . 

Sworn  to  before  me  and   signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 

R.  S.,  §  6301a,  b,  c,  d,  e. 

§  1065.    Journal  entry — Fixing  time  of  hearing  and  for  notice. 

Probate  Court,  ,  19—. 

County,  Ohio. 

Petition  to  Borrow  Money  and  Mortgage  Real  Estate.     Order  for  Notice. 

,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 

This  day  ,  guardian  of  ,  appeared  in  open  court  and  filed 
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h —  petition,  duly  verified,  praying  for  authority  to  borrow  money  and  to 
mortgage  real  estate,  therein  described,  belonging  to  h —  said  ward — . 
It  is  ordered  that  the  time  of  hearing  said  petition  be  and  hereby  is  fixed 

for  the  day  of  ,  19 — ,  at  o'clock  —  m. 

It  is  further  ordered  that  said  guardian  cause  notice  thereof,  and  of 
the  filing  and  demand  of  said  petition,  to  be  given  to  said  ,  de- 
fendants, in  writing,  to  be  served  upon  them  personally,  and  by  leaving 
copies  thereof  at  the  usual  place  of  residence  of  each  of  those  who  can 

not  be  served  personally,  days  before  said  day  of  hearing,  and 

this  cause  is  continued.  ,  Probate  Judge. 


§  1066.    Notice  to  defendants. 

The  State  of  Ohio, 

County,  ss: 

To : 

You  are  hereby  notified  that  on  the  day  of  ,  A.  D.  19 — , 

the  undersigned,  as  guardian,  filed  in  the  probate  court  of county, 

Ohio,  a  petition,  the  object  and  prayer  of  which  is  that  — he  may  be  author- 
ized by  said  court  to  borrow  money  and  mortgage  real  estate  belonging 

to  the  said  ,  situated  in  the  county  of  ,  in  the  state  of  Ohio, 

and  in  the  ,  and  described  as  follows,  to  wit: 


Said  petition  will  be  for  hearing  by  said  court,  on  the  day  of 

,  A.  D.  19 — ,  at o'clock  —  m.,  at  which  time,  unless  you  show 


cause  to  the  contrary,  an  order  will  be  asked  as  prayed  for  in  said  peti- 
tion. 

Dated  this  day  of  ,  A.  D.  19—.  . 

Guardian  of  et  al. 

The  State  of  Ohio, 

County,  ss: 

I,  ,  being  duly  sworn,  say  that  on  the day  of ,  19 — , 

I  served  this  writ  by  delivering  a  true  copy  thereof  personally  to  the  fol- 
lowing named  persons,  to  wit: 


Sworn  to  before  me  and  signed  in  my  presence,  this  day  of 

^  IQ ,  Probate  Judge. 


The  State  of  Ohio,  Sheriff's  Return. 

County,  ss: 

Received  this  writ,  ,  A.  D.  19—   at o'clock  —  m..  and  on 

the  day  of  ,  19—,  I  served  the  same  by  delivering  a  true 

copy  thereof  personally  to  the  within  named  . 

,  Sheriff. 

R.  S.,  §  6301c,  6282. 
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§  1067.    Report  of  guardian  as  to  terms  of  loan. 

Report. 
Probate  Court,  Petition  to  Borrow  Money  and  Mortgage 

County,  Ohio.  Real  Estate. 

Report  as  to  Terms  of  Loan. 

,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 

In  obedience  to  the  order  of  said  court,  the  copy  of  which  is  herewith 
returned,  I  have  made  full  and  diligent  inquiry  and  find  that  the  best 
terms  obtainable  in  making  the  loan  on  behalf  of  my  said  ward —  are  as 
follows:      . 

Dated  this day  of ,  19 — .  ,  Guardian. 

The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  the  statements  in  the  foregoing 


report  are  true  as  — he  verily  believes.  . 

Sworn  to  before  me  and   signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 


R.  S.,  §  6301d,  e. 

§  1068.    Journal  entry — Confirming  and  authorizing  loan. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Petition  to  Borrow  Money  and  Mortgage 

Real  Estate.     Orders. 

,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 

This  day  this  cause  came  on  to  be  heard  on  the  report  of  said  , 


guardian,  of  the  rate  of  interest  and  time  for  which  — he  can  borrow  the 
amount  heretofore  found  necessary  to  be  borrowed.  And  the  court,  having 
carefully  examined  said  report,  finds  the  terms  proposed  satisfactory  to 
the  court.  It  is  ordered  that  the  same  be  accepted,  and  is  hereby  con- 
firmed, and  said  guardian  is  authorized  and  ordered  as  such  guardian  to 
execute  a  note  or  notes  for  said  amount,  and  to  execute  a  mortgage  on  the 
lands  designated  in  the  former  order  herein.  It  is  further  ordered  that 
this  proceeding  be  recorded  and  that  said  guardian  pay  the  costs  herein 
taxed  at  $ within  ten  days.  ,  Probate  Judge. 

§  1069.    Journal  entry — Orders  on  hearing  as  to  amount  of  loan, 
etc. 
Probate  Court,  ,  19 — . 

County,  Ohio.  Petition  to  Borrow  Money  and  Mortgage 

Real  Estate. 
Order  as  to  Amount  of  Loan,  etc. 

,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 

This  day  this  cause  came  on  to  be  heard  upon  the  petition,  evidence  and 

testimony and  the  court,  being  fully  advised  in  the  premises,  finds: 

That  all  the  defendants  herein  have  been  duly  and  legally  notified  of  the 
pendency  and  prayer  of  the  petition   and   are  now   properly   before  the 
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court.  And  that  the  statements  and  allegations  in  said  petition  are  true. 
And  it  appearing  to  the  court  to  be  for  the  best  interest  of  the  estate  of 
said  ward —  that  the  prayer  of  the  petition  be  granted,  the  court  hereby 

fixes  the  amount  necessary  to  be  borrowed,  at  the  sum  of  dollars, 

and  directs  that  the  following  described  lands  of  said  ward —  be  encum- 
bered by  mortgage  to  secure  the  same,  to  wit:     . 

And  it  is  ordered  that  said  guardian  be  and  — he  is  hereby  directed  to 
ascertain  and  report  to  the  court  the  rate  of  interest  and  time  for  which 
— he  can  borrow  said  amount  so  found  necessary  to  be  borrowed,  and  this 
cause  is  continued.  ,  Probate  Judge. 

R.  S.,  6301d. 

§  1070.  Writ  to  guardian  to  execute  order  and  report  terms  of 
loan. 

The  State  of  Ohio, 

County,  ss:  Probate  Court. 

To  ,  guardian  of  : 

In  obedience  to  an  order  and  decree  of  said  court,  made  this  day  in  a 
certain  cause  wherein  you,  as  such  guardian,  are  plaintiff,  and  your  said 
ward —  et  al.  are  defendants,  a  true  copy  of  which  is  hereto  attached,  you 
are  directed  to  ascertain  the  rate  of  intei'est  and  time  for  which  you  can 

borrow  the  sum  of  dollars,  by  mortgaging  the  real  estate  therein 

described,  to  secure  the  same. 

You  will  make  due  report  thereof  to  this  court  forthwith  upon  the 
execution  of  said  order. 

Witness  my  signature  and  seal  of  said  probate  court,  at  ,  Ohio, 

this day  of  ,  19—.  ,  Probate  Judge. 

§  1071.    Journal  entry  on  hearing  to  investigate  as  to  repairs  and 

improvements,  etc. 

Probate  Court,  •  ^^     • 

County,  Ohio.  Petition  to  Borrow  Money  and  Mortgage 

Real  Estate. 
Orders  to  Investigate  as  to  Repairs  and  Improvements,  etc. 

,  guardian  of ,  plaintiff—,  vs.  h—  ward—  et  al.,  defendants. 

This  day  this  cause  came  on  to  be  heard  upon  the  petition,  evidence  and 

testimony ,  and  the  court,  being  fully  advised  in  the  premises,  finds: 

That  all  the  defendants  herein  have  been  duly  and  legally  notified  of  the 
pendency  and  prayer  of  the  petition  and  are  now  properly  before  the 
court.     And  that  the  statements  and  allegations  in  said  petition  are  true. 

It  is  therefore  ordered  that , and ,  three  disinterested 

freeholders,  be  and  they  hereby  are  appointed  to  fully  investigate  the  ques- 
tion as  to  the  necessity  for  and  the  advisability  of  making  the  repairs  and 
improvements  asked  for  in  said  petition,  and  the  probable  cost  thereof; 
and  it  is  further  ordered  that  said  freeholders  first  take  an  oath  to  truly 
and  impartially  discharge  their  duties,  and  that  they  make  report  of  their 
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proceedings  in  writing  to  tbis  court,  on  or  before  tbe day  of , 


19 — ,  and  this  cause  is  continued.  ,  Probate  Judge. 

R.  S..  §  C301b. 

§  1072.    Writ  to  guardian  to  execute  order  to  investigate  as  to  re- 
pairs and  improvements. 
The  Slate  of  Ohio, 

Countj',  ss:  Probate  Court. 

To ,  guardian  of : 


In  obedience  to  an  order  and  decree  of  said  court,  made  this  day  in  a 
certain  cause  wherein  you,  as  such  guardian,  are  plaintiff,  and  your  said 
ward —  et  al.  are  defendants,  a  true  copy  of  which  is  hereto  attached,  you 
will  have  the  freeholders  named  therein,  after  being  duly  sworn,  make  a 
full  investigation  as  to  the  necessity  for  and  the  advisability  of  making 
the  repairs  and  improvements  asked  for  in  your  petition,  a  copy  of  which 
is  also  hereto  attached,  and  the  probable  cost  thereof,  and  to  make  due 
report.  • 

You  will  make  return  of  your  proceedings  to  this  court  forthwith  upon 
the  execution  of  said  order. 

Witness  my  signature  and  seal  of  said  probate  court,  at  ,  Ohio, 

this day  of  ,  19 — .  ,  Probate  Judge. 

^  1073.  Return  by  guardian  and  report  of  freeholders  as  to  repaiis 
and  improvements. 

Return. 

Petition  to  Borrow  Money  and  Mortgage 
Real  Estate. 

,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 

To  the  probate  court  of county,  Ohio: 

In  obedience  to  the  order  made  in  the  above  entitled  case,  I  have 
caused  the  same  to  be  duly  executed,  as  will  fully  appear  by  the  proceed- 
ings hereto  attached. 

Dated  the  day  of  ,  19 — .  . 

The  State  of  Ohio, 

County,  ss:  Oath  of  Freeholders. 

We,  the  undersigned  disinterested  freeholders,  do  make  solemn  oath 
that  we  will  truly  and  impartially  perform  the  duties  required  of  us  in 
pursuance  of  the  order  of  the  probate  court  of county,  Ohio. 


Sworn  to  before  me  and  signed  in  my  presence  this day  of 

19—.  — 


Report  of  Freeholders. 

To  the  probate  court  of county.  Ohio: 

In  obedience  to  the  order  of  said  court,  after  being  first  duly  sworn, 
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we  fully  investigated  the  question  as  to  the  necessity  for  and  the  ad- 
visability of  malving  the  repairs  and  improvements  asked  for  in  the  peti- 
tion, and  the  probable  cost  thereof  (a  copy  of  which  petition  and  of  said 
order    is   herewith    returned),    and   we    respectfully    make   the   following 

report:     . 

Given  under  our  hands,  this day  of 19 — .  . 


§  1074.    Journal  entry  on  report  of  freeholders. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Petition  to  Borrow  Money  and  Mortgage 

Real  Estate. 
Orders  on  Report  of  Freeholders  as  to  Amount  of  Loan,  etc. 
,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 


This  day  this  cause  came  on  further  to  be  heard  upon  the  report  of  the 
freeholders  heretofore  appointed  herein.  And  it  appearing  to  the  court 
to  be  for  the  best  interest  of  the  estate  of  said  ward —  that  the  prayer  of 
the  petition  be  granted,  the  court  hereby  fixes  the  amount  necessary  to 
be  so  borrowed,  to  be  the  sum  of dollars,  and  directs  that  the  fol- 
lowing described  lands  of  said  ward —  be  encumbered  by   mortgage   to 

secure  the  same,  to  wit:     .     And  it  is  ordered  that  said  guardian 

be  and  — he  is  hereby  directed  to  ascertain  and  report  to  the  court  the 
rate  of  interest  and  time  for  which  — he  can  borrow  said  amount  so  found 
necessary  to  be  borrowed,  and  this  cause  is  continued. 

,  Probate  Judge. 

R.  S.,  §  6301b,  c,  d. 

§  1075.    Writ  to  guardian  to  execute  order  and  report  terms  of 

loan. 

The  State  of  Ohio, 

County,  ss:  Probate  Court. 


To  ,  guardian  of  : 

In  obedience  to  an  order  and  decree  of  said  court,  made  this  day  in  a 
certain  cause  wherein  you,  as  such  guardian,  are  plaintiff,  and  your  said 
ward —  et  al.  are  defendants,  a  true  copy  of  which  is  hereto  attached,  you 
are  directed  to  ascertain  the  rate  of  interest  and  time  for  which  you  can 

borrow  the  sum  of  dollars,  by  mortgaging  the  real  estate  therein 

described,  to  secure  the  same. 

You  will  make  due  report  thereof  to  this  court  forthwith  upon  the 
execution  of  said  order. 

Witness  my  signature  and  seal  of  said  probate  court  at  ,  Ohio, 

this  day  of  ,  19—.  ,  Probate  Judge. 


CHAPTER  L. 

LEASE    AND    IMPROVEMEXT    OF    REAL    ESTATE    BY    GUARDIAN — FORMS'. 

Section  Section 

1076.  Petition  to  lease  and  improve     1081.  Return  by  guardian  and  report 

real  estate.  of  freeholders  as  to  improve- 

1077.  Entry   fixing  time  of  hearing  ments  and  lease. 

and  for  notice.  1082.  Entry  orders  on  final  hearing. 

1078.  Notice  to  defendants.  1083.  Writ  to  guardian  to  execute  or- 

1079.  Entry    on    hearing,    to    view  der  and  to  make  report. 

premises  and  report  as  to  im-     1084.  Report  of  guardian  as  to  lease 
provements  and  lease.  and  improvements  made. 

1080.  Writ  to  guardian  to  execute  or-     1085.  Entry  orders  confirming  lease 

der  to  view  premises  and  re-  and  improvements  made. 

port  as  to  improvements  and 

lease. 

§  1076.    Petition  to  lease  and  improve  real  estate  and  journal  entry 
— Orders  fixing  time  of  hearing  and  for  notice. 

Probate  Court,  No.  . 

County,  Ohio.  Petition  to  Lease  and  Improve  Real 

Estate.     Petition. 


,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 

The  plaintiff —  represents  that  — he  is  the  duly  appointed  and  qualified 

guardian  of ,  of  the  age  of years  on  the day  of , 

19 — ,  and  residing  at  . 

That  said  ward — , the  owner —  in  fee  simple  of  the  following  de- 
scribed real  estate,  situated  in  the  county  of ,  state  of  Ohio,  and  in 

the of ,  to  wit:  . 

Plaintiff  further  says  that  h —  said   ward —  h —  other  property  and 

effects,  as  follows:     .     That  the  income  of  said  ward —  is  , 

and  — h —  expenses  amount  to . 

Plaintiff  further  says  that  it  will  be  to  the  advantage  of  h —  said  ward — 

to  lease  said  real  estate  for  the  term  of years,  and  that  such  lease 

Is  necessary  to  improve  said  real  estate  and  to  increase  its  rents,  as  such 
increase  is  needed  for  the  support  and  education  of  h —  ward — ,  to  pay 
— h —  liabilities,  the  liens  on  said  real  estate,  and  the  claims  against 
— h —  estate,  and  that  by  such  lease  a  sale  of  real  estate  for  these  pur- 
poses may  be  prevented. 
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The  following  is  a  detailed  statement  of  the  improvements  proposed: 


The  following  are  the  liabilities,  in  detail,  of  said  ward—  to  be  provided 
for,  to  wit:  . 

And  the  following  expenses,  in  detail,  of  support  and  education  of  said 
ward —  are  also  to  be  provided  for,  to  wit:  . 

The  annual  rent  of  said  real  estate,  as  it  now  is,  amounts  to  


dollars;  and  the  probable  increase  of  rent,  if  said  improvements  are  made, 
will  be  dollars  per  annum. 

The  means  intended  to  be  used  in  making  the  improvements  are:  . 

Plaintiff  further  says  that  it  is  proposed  to  lease  said  real  estate  for 
years,  upon  the  following  terms:     . 


The  plaintiff  therefore  prays  that  said  ward —  and  said  may  be 

made  parties  defendant  to  this  petition,  that  they  be  notified  of  the 
pendency  and  prayer  hereof  according  to  law,  and  that  — he  may  be  au- 
thorized to  make  the  said  lease  on  such  terms  and  in  such  manner  as  the 
court  shall  think  proper  in  order  that  said  real  estate  may  be  improved 
as  aforesaid,  and  for  other  proper  relief. 

,  guardian  of  . 

The  State  of  Ohio, 

County,  ss: 

,  guardian,  the  plaintiff  named  in  the  foregoing  petition,  being 


duly  sworn,  says  that  — he  believes  the  facts  stated  in  said  petition  are 

true.  . 

Sworn  to  before  me  and  signed  in  my  presence  this day  of , 


19 — .  ,  Probate  Judge. 

R.  S.,  §§  6296,  6297,  6298. 

§  1077.    Entry — Fixing  time  of  hearing  and  for  notice. 

Probate  Court,  ,  19 — . 

County,  Ohio.  Petition  to  Lease  and  Improve  Real  Estate. 

Order  for  Notice. 
,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 


This  day  ,  guardian  of  ,  appeared  in  open  court  and  filed 

h —  petition  duly  verified,  praying  for  authority  to  lease  and  to  improve 
real  estate  therein  described,  belonging  to  h —  said  ward — .     It  is  ordered 

that  the  time  of  hearing  said  petition  be  and  hereby  is  fixed  for  the 

day  of ,  19 — ,  at  —  o'clock  —  m. 

It  is  further  ordered  that  said  guardian  cause  notice  thereof,  and  of 
the  filing  and  demand  of  said  petition,  to  be  given  to  said ,  defend- 
ants, in  writing,  to  be  served  upon  them  personally,  or  by  leaving  a  copy 
thereof  at  the  usual  place  of  residence  of  each  of  those  who  can  not  be 

served  personally, days  before  said  day  of  hearing,  and  this  cause 

is  continued.  .  Probate  Judge. 
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§  1078.    Notice  to  defendants. 

The  State  of  Ohio. 

County,  ss: 

To : 

You  are  hereby  notified  that  on  the  day  of  ,  A.  D.  19 — , 

the  undersigned,  as  guardian,  filed  in  the  probate  court  of county, 

Ohio,  a  petition,  the  object  and  prayer  of  which  is  to  procure  said  court 

to  authorize  the  lease  and  improvement  of  real  estate  of  the  said  , 

situated  in  the  county  of ,  in  the  state  of  Ohio,  and  in  the  , 

and   described  as  follows,  to  wit:     

Said  petition  will  be  for  hearing  by  said  court,  on  the  day  of 

,  A.  D.  19 — ,  at  —  o'clock  —  m.,  at  which  time  an  order  will  be 


asked,  as  prayed  for  in  said  petition. 

Dated  this  day  of  — -. ,  A.  D.  19—. 

,  guardian  of et  al. 

The  State  of  Ohio, 

County,  ss: 

I,  ,  being  duly  sworn,  say,  that  on  the  day  of  


19 — .  I  served  this  writ  by  delivering  a  true  copy  thereof  personally  to 

the  following  named  persons,  to  wit:     .  . 

Sworn  to  before  me  and  signed  in  my  presence  this day  of , 


19 — .  ,  Probate  Judge. 

The  State  of  Ohio, 

County,  ss:  Sheriff's  Return. 

Received  this  writ ,  19 — ,  at  —  o'clock  —  m.,  and  on  the  


day  of  ,  19 — ,  1  served  the  same  by  delivering  a  true  copy  thereof 

personally  to  the  within  named  .  ,   Sheriff. 

R.  S.,  §§  6282,  6298. 

ij  1079.    Entry — On  hearing  to  view  premises  and  report  as  to  im- 
provements and  lease. 

Probate  Court,  ,  19—. 

County,  Ohio.        Petition  to  Lease  and  Improve  Real  Estate. 

Orders  to  View  Premises  and  Report  as  to 
Improvements   and   Lease. 

,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 

This  day  this  cause  came  on  to  be  heard  upon  the  petition,  evidence 

and  testimony  and  the  court,  being  fully  advised  in  the  premises, 

finds:  That  all  the  defendants  herein  have  been  duly  and  legally  no- 
tified of  the  pendency  and  prayer  of  the  petition  and  are  now  properly 
before  the  court.  And  that  the  statements  and  aHegations  in  said  petition 
are  true.  It  is  therefore  ordered  that , and ,  three  dis- 
interested freeholders  of  the  county  in  which  the  real  estate  is  situate,  who 
are  not  of  kin  to  the  petitioner,  be  and  they  hereby  are  appointed  to  view 
the  premises  and  report  under  oath  their  opinion  of  the  probable  cost  of 
the  improvements  proposed,   whether  the  same  and   the  proposed  lease 
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would  be  for  the  best  interest  of  said  ward — ,  and  if  so,  upon  what  terms 
the  lease  should  be  made;  and  it  is  further  ordered  that  said  freeholders 
first  take  an  oath  to  truly  and  impartially  discharge  their  duties,  and  that 
they  make  report  of  their  proceedings  in  writing  to  this  court,  on  or  be- 
fore the  day  of  ,  19 — ,  at  —  o'clock  —  si.,  being  the  time 

hereby  fixed  for  the  final  hearing  of  the  case,  and  to  which  time  this 
cause  is  continued. 
R.  S.,  §§  6298. 

§  1080.    Writ  to  guardian  to  execute  order  to  view  premises  and 
report  as  to  improvements  and  lease. 

The  State  of  Ohio, 

County,  ss:  Probate  Court. 

To ,  guardian  of : 


In  obedience  to  an  order  and  decree  of  said  court,  made  this  day  in  a 
certain  cause  wherein  you,  as  such  guardian,  are  plaintiff,  and  your  said 
ward —  et  al.  are  defendants,  a  true  copy  of  which  is  hereto  attached,  you 
will  have  the  freeholders  named  therein,  after  being  duly  sworn,  view 
the  premises  and  report  their  opinion  of  the  probable  cost  of  the  improve- 
ments proposed  in  your  petition,  a  copy  of  which  is  also  hereto  attached, 
and  whether  the  same  and  the  proposed  lease  would  be  for  the  best  in- 
terest of  your  ward — ,  and  if  so,  upon  what  terms  the  lease  should  be 
made. 

You  will  make  return  of  your  proceedings  to  this  court  forthwith  upon 
the  execution  of  said  order. 

Witness  my  signature  and  seal  of  said  probate  court,  at  ,  Ohio, 

this day  of  ,  19—.  ,  Probate  .Judge. 

§  1081.  Return  by  guardian  and  report  of  freeholders  as  to  im- 
provements and  lease. 

Return. 
Petition  to  Lease  and  Improve  Real  Estate. 

,  guardian  of ,  plaintiff—,  vs.  h—  ward—  et  al.,  defendants. 

To  the  probate  court  of —  county,  Ohio: 

In  obedience  to  the  order  made  in  the  above  entitled  case,  I  have  caused 
the  same  to  be  duly  executed,  as  will  fully  appear  by  the  proceedings 
hereto  attached. 

Dated  the day  of ,  19—.  • 

The  State  of  Ohio, 

County,  ss:  Oath  of  Freeholders. 

We,  the  undersigned  disinterested  freeholders,  do  make  solemn  oath 
that  we  will  truly  and  impartially  perform  the  duties  required  of  us  in 
pursuance  of  the  order  of  the  probate  court  of county,  Ohio. 
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Sworn  to  before  rue  and  signed  in  my  presence  this day  of , 

19—.  . 


Report  of  Freeholders. 
To  the  probate  court  of county,  Ohio: 

In  obedience  to  the  order  of  said  court,  after  being  first  duly  sworn,  we 
viewed  the  premises  described  in  the  petition  (a  copy  of  which  petition 
and  of  said  order  is  herewith  returned),  and  we  respectfully  report  that 
in  our  opinion  the  probable  cost  of  the  improvements  proposed  will  be 

dollars;   that  the  same,  and  the  proposed  lease  would  be 

for  the  best  interest  of  said  ward,  and  that  said  lease  should  be 

made  upon  the  following  terms:     . 

Given  under  our  hands,  this day  of ,  19 — .  . 


R.  S.,  §§  6298,  6299. 

§  1082.  Entiy — Orders  on  final  hearing  authorizing  lease,  etc., 
and  writ  to  guardian. 

Probate  Court.  ,  19 — . 

County.  Ohio.  Petition  to  Lease  and  Improve  Real  Estate. 

Orders  on  Final  Hearing  Authorizing  Lease,  etc. 

,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 

This  day  this  cause  came  on  for  final  hearing,  and  the  freeholders 
heretofore  appointed  herein,  having  reported  in  favor  of  the  lease,  and 
the  court  being  of  opinion  that  it  will  be  of  advantage  to  said  ward —  to 
improve  and  lease  the  real  estate,  and  that  such  lease  is  necessary  to 
secure  the  improvements  and  increase  the  rents,  and  that  such  increase 
is  needed  for  the  support  and  education  of  said  ward — ,  to  pay  — h —  lia- 
bilities, liens  and  claims  against  — h —  estate;  and  that  by  such  lease 
a  sale  of  real  estate  for  these  purposes  may  be  prevented.  It  is  ordered 
that  said  guardian  be  and  — he  hereby  is  authorized  to  make  said  lease 

in  the  manner  and  on  the  terms  following:     .     And  it  is  further 

ordered  that  said  guardian  report  to  the  court  his  proceedings  under  this 
order  without  unnecessary  delay,  and  this  cause  is  continued. 

,  Probate  Judge. 

R.  S..  §  6299. 

§  1083.    Writ  to  guardian  to  execute  order  and  to  make  report. 

The  State  of  Ohio, 

County,  ss:  Probate  Court. 

To  ,  guardian  of : 


In  obedience  to  an  order  and  decree  of  said  court,  made  this  day  in  a 
certain  cause  wherein  you,  as  such  guardian,  are  plaintiff,  and  your  said 
ward —  et  al.  are  defendants,  a  true  copy  of  which  is  hereto  attached,  you 
are  authorized  to  lease  the  real  estate,  described  in  your  petition  on  the 
terms  and  in  the  manner  as  set  forth  in  said  order. 
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You  will  make  due  report  thereof  to  this  court,  forthwith  upon  the 
execution  of  said  order. 

Witness  my  signature  and  the  seal  of  said  probate  court,  at  , 

Ohio,  this day  of ,  19 — .  ,  Probate  Judge. 

§  1084.    Report  of  guardian  as  to  lease  and  improvements  made. 
Probate  Court,  Report. 

County,  Ohio.  Petition  to  Lease  and  Improve  Real  Estate. 

Report  as  to  Lease  and  Impi'ovements  Made. 

,  guardian  of ,  plaintiff — ,  vs.  h —  ward —  et  al.,  defendants. 

As  authorized  by  the  order  of  said  court,  the  copy  of  which  is  herewith 

returned,  I  have  made  the  lease  of  said  real  estate  to on  the  terms 

and  in  the  manner  following,  to  wit:     .     I  have  also  improved  said 

real  estate  at  a  cost  of dollars,  in  the  following  manner:     . 

Dated  this day  of ,  19 — .  ,  Guardian. 

The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  the  statements  in  the  foregoing 


report  are  true  as  — he  verily  believes.  . 

Sworn  to  before  me  and  signed  in  my  presence  this day  of , 

19 — .  ,  Probate  Judge. 

R.  S.,  §§  6296  to  6301. 

§  1085.    Entry — Orders  confirming  lease  and  improvements  made. 

Probate  Court.  .  19 — • 

County,  Ohio.         Petition  to  Lease  and  Improve  Real  Estate. 

Orders, 
guardian  of ,  plaintiff,  vs.  h —  ward —  et  al.,  defendants. 


This  day  this  cause  came  on  to  be  heard,  upon  the  report  of  said 


guardian,  of  the  terms  and  manner  of  the  lease  and  improvements  made 
as  authorized  by  the  former  order  of  the  court.  And  the  court,  having 
carefully  examined  said  report,  and  being  satisfied  that  said  lease  and 
improvements  have  in  all  respects  been  regularly  and  legally  made,  it  is 
ordered  that  the  same  be  and  hereby  are  approved  and  confirmed.  It  is 
further  ordered  that  this  proceeding  be  recorded,  and  that  said  guardian 

pay  the  costs  herein  taxed  at  ? within  ten  days. 

,  Probate  Judge. 
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CHAPTER  LI. 

INVESTMENTS   BY   GUARDIANS — FORMS. 

Section  Section 

1086.  Petition  to  invest  in  productive     1088.  Notice  of  hearing. 

real  estate.  1089.  Entry  approving  investment. 

1087.  Entry  ordering  notice. 

§  1086.    Petition  to  invest  in  productive  real  estate. 

Probate  Court,  No.  . 

County,  Ohio.         Petition  to  Invest  in  Productive  Real  Estate. 

Petition. 

In  the  matter  of  the  guardianship  of  . 

To  the  probate  court  of  said  county: 

The  undersigned  respectfully  represents  that  he  is  the  duly  appointed 
and  qualified  guardian  of  . 

That  there  is  now  in  h —  hands  for  investment  the  sum  of  dol- 
lars ($ ). 

Your  petitioner  believes  it  would  be  to  the  interest  of  h —  said  ward — 

to  invest  the  sum  of  dollars  ($ )  in  the  following  described 

productive  real  estate,  situated  in  the  state  of  Ohio,  county  of ,  and 

in  the  of  ,  to  wit:     . 

Said  real  estate  produces  annually  the  sum  of dollars  ($ ). 

Your  petitioner  therefore  prays  for  the  consent  and  approbation  of  the 
court  in  making  the  investment  aforesaid  as  is  provided  for  by  law. 

Respectfully  submitted,  ,  guardian  of  . 

The  State  of  Ohio, 
County,  ss: 

,  being  duly  sworn,  says  that  the  statements  and  allegations  in 

the  foregoing  petition  are  true  as  he  verily  believes.  . 

Sworn  to  before  me  and  signed  in  my  presence  this day  of , 

19 — .  ,  Probate  Judge. 

R.  S..  §  6269. 

§  1087.    Entry  ordering  notice. 

Probate  Court,  .  19 — . 

County,  Ohio.         Petition  to  Invest  in  Productive  Real  Estate. 

Order  for  Hearing  and  Notice. 
In  the  matter  of  the  guardianship  of  . 


This  day  ,  guardian  of  ,  appeared  in  open  court  and  filed 
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h —  petition  praying  for  the  consent  and  approbation  of  tlie  court  in 
making  investment  in  certain  productive  real  estate  therein  described. 

It  is  ordered  that  the  day  of  ,  19 — ,  at  —  o'clock  —  m., 

be  and  hereby  is  fixed  as  the  time  when  said  petition  will  be  heard.  And 
it  is  further  ordered  that  notice  thereof  be  given  to  said  ward —  in  writ- 
ing personally,  days  before  said  day  of  hearing,  and  this  cause  is 

continued.  ,  Probate  Judge. 

R.  S.,  §  6269. 

§  1088.    Notice  of  hearing. 

Probate  Court,  No.  . 

County,  Ohio.         Petition  to  Invest  in  Productive  Real  Estate. 

Notice. 

In  the  matter  of  the  guardianship  of  . 

To  : 


You  are  hereby  notified  that  on  the day  of ,  19 — ,  , 

as  your  guardian,  filed  in  said  probate  court  h —  petition  praying  for  the 

consent  and  approbation  of  said  court  to  invest  the  sum  of dollars 

in  certain  productive  real  estate  described  in  said  petition.     Said  petition 

will  be  for  hearing  before  said  court  on  the day  of ,  19 — ,  at 

—  o'clock  —  M. 

In  witness  whereof,  etc. 

The  State  of  Ohio, 

County,  ss:  Sheriff's  Return. 

Received  this  writ ,  A.  D.  19—,  at  —  o'clock  —  m.,  and  pursuant 

to  its  command  . 

The  State  of  Ohio, 

County,  ss: 

I, ,  being  duly  sworn,  say  that  on  the day  of ,  19 — , 

I  served  this  writ  by  delivering  a  copy  thereof  personally  to  each  of  the 
following  named  persons,  to  wit:     .  • 

Sworn  to  before  me  and  signed  in  my  presence  this day  of , 

j^    j3    12 ,  Probate  Judge. 

R.  S.,  §  6269. 

§  1089.    Entry  approving  investment. 

Probate  Court,  '  ^^~- 

County,  Ohio.  Petition  to  Invest  in  Productive  Real  Estate. 

Order  Approving  Investment,  etc. 


In  the  matter  of  the  guardianship  of 


This  day  this  cause  came  on  to  be  heard,  upon  the  petition,  evidence 
and  testimony,  and  the  court,  being  fully  advised  in  the  premises,  finds 
that  the  statements  in  said  petition  are  true,  and  that  it  is  to  the  interest 
of  said  ward—  to  make  the  investment  in  the  productive  real  estate  as 
set  forth  and  described  in  said  petition.  The  court  does  therefore  con- 
sent to  and  approve  the  same.     It  is  ordered  that  this  proceeding  be  re- 
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corded  and  that  said  guardian  pay  the  costs  herein  taxed  at  % within 

ten  days.  ,  Probate  Judge. 

The  State  of  Ohio. 
County,  ss: 

I,  ,  judge  of  the  probate  court,  within  and  for  said  county,  do 

hereby  certify  that  the  foregoing  is  a  true  copy  of  the  journal  entries, 

orders  made  on  the  petition  of ,  as  guardian  of ,  to  invest  in 

productive  real  estate,  as  the  same  appear  upon  the  records  of  said  court, 
to  wit:     Journal  No.  ,  page . 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal 

of  said  court,  at ,  Ohio,  this day  of ,  A.  D.  19 — . 

,  Probate  Judge. 


CHAPTER  LII. 

TEEMINATION    OF   GUARDIANSHIP — FORMS. 

Section  Section 

1090.  Petition    to    terminate    guar-     1091.  Notice  of  hearing  petition, 
dianship. 

§  1090.    Petition  to  terminate  guardianship. 
Probate  Court,  No. . 


County,  Ohio.  Petition, 

In  the  matter  of  the  guardianship  of  . 

To  the  honorable  judge  of  said  court: 

Your  petitioner  respectfully  represents  that  was  on  the  

day  of  ,  19 — ,  appointed  by  said  court  guardian  of  ,  an  al- 
leged ^ ,  and  is  still  acting  as  such  guardian. 

That* .  •    :i"''*^ 

Your  petitioner  therefore  prays  that  an  order  be  made  that  said 
guardianship  and  the  relation  of  guardian  and'  ward  terminate,  and  that 
said  ward  be  restored  to  the  full  control  of  h —  property,  as  before  the  ap- 
pointment. 

Dated  this  day  of  ,  19—.  ,  Petitioner. 

The  State  of  Ohio, 

County,  ss: 

,  being  duly  sworn,  says  that  the  facts  stated  in  the  foregoing 


petition  are  true  as  — he  verily  believes.  • 

Sworn  to  before  me  and  signed  in  my  presence  this day  of , 

19 .  ,  Probate  Judge. 

R.  S.,  §§  6316,  6319. 

§  1091.    Notice  of  hearing  petition. 

Probate  Court,  No.  . 

County,  Ohio.  Petition  to  Terminate  Guardianship. 

Notice  of  Hearing. 

In  the  matter  of  the  guardianship  of  . 

To ,  guardian  of ,  and  to ,  on  whose  application  the 

appointment  was  made. 

You  are  hereby  notified  that  on  the day  of ,  19—,  

^  Idiot,  imbecile,  lunatic  or  drunkard. 

2  "Said  is  restored  to  reason,"  or  "the  letters  of  guardianship 

were  improperly  issued,"  or  "the  necessity  for  such  guardian  no  longer 
exists."  ' 

(709) 
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filed  in  said  court  h —  petition  praying  that  an  order  be  made  that  said 
guardianship  and  the  relation  of  guardian  and  ward  terminate,  and  that 
said  ward  be  restored  to  the  full  control  of  h —  property,  as  before  the 
appointment. 

Said  petition  will  be  for  hearing  before  said  court  on  the  day 

of ,  19 — ,  at  —  o'clock  —  m. 

In  witness  whereof,  etc. 

The  State  of  Ohio, 

County,  ss:  Sheriff's  Return. 

Received  this  writ  ,  A.  D.  19 — ,  at  —  o'clock  —  m.,  and  on  the 

day  of  ,  19 — ,  I  served  the  same  by  delivering  a  true  copy 


thereof  personally  to  each  of  the  within  named  . 

,   Sheriff. 

The  State  of  Ohio, 

County,  ss:  Affidavit  of  Service. 


,  being  first  duly  sworn,  says  that  on  the  day  of  , 

A.  D.  19 — ,  he  served  the  within  notice  on  said  ,  within  named,  by 

delivering  to  each  of  them  personally  a  true  copy  thereof.  . 


Sworn  to  before  me  and  signed  in  my  presence  this day  of 


A.  D.  19 — .  ,  Probate  Judge. 

By  ,  Deputy  Clerk. 

R.  S.,  §§  6316,  6319. 
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^  1092.    Application  for  appointment  of  trustee. 

The  State  of  Ohio. 

County,  ss:  Probate  Court 

Application  for  Appointment  of  Trustee. 
In  the  matter  of  the  trusteeship  of 


I. of ,  hereby  make  application  to  be  appointed  trustee  oT 

and,  being  duly  sworn,  say —  that  the  condition,  situation 


and  amount  of  all  the  property  of  said  trust  estate,  as  I  verily  believe,  is  as 

follows,    to    wit:     Personal  estate,    consisting    of   ,    amounting    to 

dollars,  and  real  estate  situate  in  ,  valued  at  

dollars,  the  annual  rents  of  which  amount  to dollars,  . 

.     P.  O.  . 

The  State  of  Ohio, 

County,  ss: 

,  being  first  duly  sworn,  says  the  foregoing  statement  is  true, 

as  — he —  verily  believes. 


Sworn  to  before  me.  and  signed  in  my  presence,  this day  of  , 

-j^g ,  Probate  Judge. 

^  Here  insert  as  the  case  may  be. 
Trustees  for  Non-Resident  Minors,  Idiots,  Lunatics  or  Imbeciles, 
§§  6320,  6321,  6322. 

"A  minor,  an  idiot,  lunatic  or  imbecile,  of  the  age  of  years  on 

the  day  of  ,  19—.  and  resides  in  county,  and   has 

property  in  this  county. 

Trustee  of  Insolvent  Debtor.     §§  6335  to  6340. 

'. the  assignee   (.or  former  trustee),  has  died,  resigned  or  been 

removed." 
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sj  1093.    Trustee's  bond. 
Know  all  men  by  these  presents: 

That  we,  ,  are  held  and  firmly  bound  unto  the  state  of  Ohio,  in 

the  just  and  full  sum  of  dollars,  for  the  payment  of  which  sum 

well  and  truly  to  be  made  we  jointly  and  severally  bind  ourselves,  our 
heirs,  executors  and  administrators  and  each  of  them  firmly  by  these 
presents. 

Signed  by  us  this day  of ,  A.  D.  19^,  at ,  Ohio. 

The  condition  of  this  obligation  is  such  that  whereas,  on  the  

day  of  ,  A.  D.  19 — ,  the  probate  court  of  the  county  of  ,  in 

the  state  of  Ohio,  appointed  trustee  of ' . 

Now  if  the  said  ,  as  such  trustee  of  the  said  ,  shall  well 

and  truly  do,  perform  and  discharge  with  fidelity  all  and  singular  the 
duties  which  he  as  such  trustee  ought  to  do,  perform  and  discharge,  and 
act  in  all  things  as  required  by  law  and  faithfully  account  for  all  money 
and  funds  that  may  come  into  his  hands  as  such  trustee,  then  this  obliga- 
tion shall  be  void;  otherwise  the  same  shall  be  and  remain  in  full  force 
and  virtue. 

Executed  in  presence  of  . 


This  bond  approved  in  open  court,  this day  of ,  19 — . 

,  Probate  Judge. 

The  State  of  Ohio, 

County,  ss: 

I,  ,  trustee  of  ,  do  solemnly  swear  that  I  will  faithfully 

and  honestly  discharge  the  duties  devolving  upon  me  as  such  trustee,  as 

I  will  answer  to  God.  . 

Sworn  to  before  me  and   signed  in  my  presence,  this  day  of 

,  A.  D.  19—.  ,  Probate  Judge. 

^  "A  minor,  an   idiot,   lunatic  or  imbecile  residing  in  county. 

,  having  property  in  this  county,"  or  " ,  an  insolvent  debtor, 

,  the  assignee  (or  former  trustee)  having  died,  resigned  or  been  re- 


moved." 


§  1094.    Entry — Appointment  of  trustee. 

Probate  Court,  ,  19 — . 

County,   Ohio.                          Appointment.  Order   for   Bond. 

In  the  matter  of  the  trusteeship  of . 


This   day  appeared   in   open   court  and   made  application    (by 

petition  filed  herein)   for  the  appointment  of  a  trustee  of  ' ,  and  it 

appearing  to  the  court  that ,  and  the  court  being  satisfied  that  a 

trustee  is  necessary,  and  that Is  a  suitable  person  to  be  appointed; 

and  — he —  having  filed  in  this  office  a  statement,  duly  verified  by  h — 
affidavit,  of  the  whole  estate,  and  the  probable  value  thereof,  and  also  the 
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probable  rents  of  the  real  estate.  It  is  ordered  that  said  be  ap- 
pointed such  trustee  ■' *  upon  giving  bond  with  sureties  as  required 

by  law,  in  the  sum  of  dollars;  and  this  cause  is  continued. 

,  Probate  Judge. 

Testamentary  Trustees.     §§  5981  to  5990. 

'"The  trust  created  by  (item  —  of)  the  will  of  ,  deceased,"  or, 

"to  carry  into  effect  the  trust  created  by  the  will  of ,  deceased." 

=  "Said  will  was  duly  admitted  to  probate  (or  record)  in  this  court  on 
the day  of ,  19 — ,"  "said  will  was  made  in  the  state  or  terri- 
tory of ,  and  relates  to  lands  situated  in  this  county,"  "and 

was  appointed  such  trustee  in  said  will,"  or,  "that  no  trustee  is  named 
in  said  will,"  x)r,  " ,  the  trustee  appointed  in  said  will,  has  died,  de- 
clined to  accept,   resigned,  become  incapacitated   or  been   removed,"   or, 

" was  named  in  said  will  as  trustee,  and  by  an  authenticated  copy 

of  — h —  appointment,  that  — he —  ha —  been  duly  appointed  trustee  to 

execute  the  said  trust  by  the court  of ,  according  to  the  laws 

of  the  state  or  territory  of ." 

^  If  no  bond  is  required,  add,  "and  it  further  appearing  that  by  the 
terms  of  said  will,  said  testat —  expressed  a  wish  that  said  trustee  may 
execute  the  trust  without  giving  bond,  the  court  hereby  grants  permission 
to  said  trustee  to  execute  the  trust  without  bond." 

*  If  no  bond  is  required,  erase  the  words  relating  to  the  bond. 
Trustees  for  Non-Resident  Minors,  Idiots,  Lunatics  or  Imbeciles. 
§§  6320,  6321,  6322. 

^  Said  is  a  minor,  an  idiot,  lunatic  or  imbecile,  of  the  age  of 

years  on  the  day  of  ,  19 — ,  and  resides  in  

county, ,  and  has  property  in  this  county. 

Trustee  of  Insolvent  Debtor.     §§   6335  to  6340. 

2" ,  the  assignee    (or  the  former  trustee)    has  died,  resigned  or 

been  removed." 

§  1095.    Entry — Bond  approved. 

Probate  Court,  >  ^^     • 

County,  Ohio.  Appointment.     Bond  Approved. 

Letters  Issued. 


In  the  matter  of  the  trusteeship  of  . 

This  day appeared  in  open  court,  accepted  the  appointment  as 

trustee  of '  and  gave  and  filed  herein  h—  bond  in  the  sum  of 

dollars,  conditioned  according  to  law,  with and ,  freeholders, 

as  sureties  thereon,  which  bond  is  approved  by  the  court. 

It  is  therefore  ordered  that  letters  of  trusteeship  issue  to  said  , 

that  this  proceeding  be  recorded,  and  that  said  trustee  pay  the  costs 
herein  taxed  at  $ . Probate  Judge. 

*  If  no  bond  is  required,  erase  the  words  relating  to  the  bond. 
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si  1096.    Letters  of  authority  to  trustee. 
The  State  of  Ohio, 

County,  ss: 

To  all  to  whom  these  presents  may  come,  greeting: 

Know  ye,  that  the  honorable  the  judge  of  the  probate  court  of  the 

county  of and  state  of  Ohio,  has  appointed  and  by  these  presents 

does  appoint  trustee  of  ,  hereby  granting  to  said  trustee — 

all  and   singular   the  power  necessary,   and   by   law   required,   to  enable 

fully  to  do,  act  and  perform  all  and  singular  the  duties  of  trustee — 

as  aforesaid  according  to  the  statute  in  such  cases  made  and  provided. 

In  testimony  whereof,  etc. 

^  1097.    Application  for  appointment  of  testamentary  trustee. 

The  State  of  Ohio, 

County,  ss:  Probate  Court. 

Application  for  Appointment  of  Trustee. 

In  the  matter  of  the  trust  created  by  the  will  of  ,  de- 
ceased. 

I,  of  ,  hereby  make  application  to  be  appointed  trustee  - 

the  trust  created  by ' the  will  of  ,  deceased,' , 

and,  being  duly  sworn,  say —  that  the  condition,  situation  and  amount  of 
all  the  property  of  said  trust  estate,  as  I  verily  believe,  is  as  follows,  to 

wit:     Personal  estate,  consisting  of  ,  amounting  to  dollars, 

and  real  estate  situate  in  ,  valued  at dollars,  the  an- 
nual rents  of  which  amount  to dollars  . 

.     P.  0.  . 

The  State  of  Ohio, 

County,  ss: 

,  being  first  duly  sworn,  says  the  foregoing  statement  is  true,  as 


-he —  verily  believes.  . 

Sworn  to  before  me,  and  signed  in  my  presence,  this  day  of 

,  19 — .  ,  Probate  Judge. 


R.  S.,  §§  5981  to  5990. 

'  Here  may  be  inserted  "Item  =-  of." 

^  Here  may  be  inserted  "of"  or  "to  carry  into  effect." 

'Here  may  be  inserted  "Said  will  was  duly  admitted  to  probate   (or 

record)  in  this  court,  on  the day  of ,  19 — ."     "Said  will  was 

made  in  the  state  or  territory  of  and  relates  to  lands  situated  in 

this  county,"  "and  was  appointed  such  trustee  in  said   will,"  or, 

"that  no  trustee  is  named  in  said  will,"  or,  " ,  the  trustee  appointed 

in  said  will,  has  died,  declined  to  accept,  resigned,  become  incapacitated 

or  been  removed,"  or,  " was  named  in  said  will  as  trustee,  and  by 

an  authenticated  copy  of  — h —  appointment,  that  • — he —  ha —  been  duly 

appointed  trustee  to  execute  the  said  trust  by  the  court  of  • 

according  to  the  laws  of  the  state  or  territory  of  ." 
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§  1098.    Bond  of  testamentary  trustee. 
Know  all  men  by  these  presents: 

That  we,  ,  are  held  and  firmly  bound  unto  the  state  of  Ohio,  in 

the  just  and  full  sum  of  dollars,  for  the  payment  of  which  sum 

well  and  truly  to  be  made  we  jointly  and  severally  bind  ourselves,  our 
heirs,  executors  and  administrators,  and  each  of  them  firmly  by  these 
presents. 

Signed  by  us  this day  of ,  A.  D.  19—,  at ,  Ohio. 

The  condition  of  this  obligation  is  such  that  whereas,  on  the  

day  of  ,  A.  D.  19 — ,  the  probate  court  of  the  county  of  ,  in 

the  state  of  Ohio,  appointed  trustee- the  trust  created  by' 

the  will  of ,  late  of ,  deceased. 

Now  if  the  said ,  as  such  trustee,  shall  well  and  truly  do,  perform 

and  discharge  with  fidelity,  all  and  singular  the  duties  which  he,  as  such 
trustee,  ought  to  do,  perform  and  discharge,  and  act  in  all  things  as  re- 
quired by  law  and  faithfully  account  for  all  money  and  funds  that  may 
come  into  his  hands  as  such  trustee,  then  this  obligation  shall  be  void, 
otherwise  the  same  shall  be  and  remain  in  full  force  and  virtue. 

Executed  in  presence  of  . 


This  bond  approved  in  open  court,  this day  of  ,  19 — . 

,   Probate  Judge. 

The  State  of  Ohio, 

County,  ss: 

I,  ,  trustee  of  the  trust  created  by ' the  will  of  ,  de- 
ceased, do  solemnly  swear  that  I  will  faithfully  and  honestly  discharge 
the  duties  devolving  upon  me  as  such  trustee,  as  I  will  answer  to  God. 


Sworn  to  before  me  and  signed  in  my  presence,  this day  of 


A.  D.  19 — .  ,  Probate  Judge. 

§  1099.    Letters  of  authority  to  testamentary  trustee. 

The  State  of  Ohio, 

County,  ss: 

To  all  to  whom  these  presents  may  come,  greeting: 

Know  ye,  that  the  honorable  the  judge  of  the  probate  court  of  the 

county  of  and  state  of  Ohio,  has  appointed  and  by  these  presents 

does  appoint  trustee  ,  the  trust  created  by  the  will 

of  ,  late  of  ,  deceased,  hereby  granting  to  said  trustee —  all 

and  singular  the  power  necessary,  and  by  law  required,  to  enable  

*  Here  may  be  inserted  "Item  of." 

-  Here  may  be  inserted  "of"  or  "to  carry  into  effect." 
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fully  to  do,  act  and  perform  all  and  singular  the  duties  of  trustee —  as 
aforesaid  according  to  the  statute  in  such  cases  made  and  provided. 
In  testimony  whereof,  etc. 

The  State  of  Ohio, 

County,  ss: 

I, ,  judge  and  ex-officio  clerk  of  the  probate  court,  within  and  for 

said  county  and  state,  do  hereby  certify  that  the  foregoing  is  a  true  and 
correct  copy  of  the  original  letters  of  authority  granted  in  the  premises 
by  said  court,  and  remaining  on  file  and  of  record  therein. 

Witness  my  hand  and  the  seal  of  said  court,  at ,  Ohio,  this 

day  of ,  19—. 

,  Judge  and  Ex-Officio  Clerk  of  said   Court. 
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ACCOVKT— Continued. 
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ACCOUNT  OF  EXECUTOR  OR  ADMINISTRATOR,  FORMS, 
administrator's  or  executor's  account,  1006. 
statement  of  funds,  1007. 
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ADMINISTRATION, 

necessity  for,  238. 
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See  Executors  and  Admixistkators. 
ADMINISTRATOR'S   OR  EXECUTOR'S  CLAIMS,   FORMS, 

in  full,  934-938. 
ADOPTED  CHILDREN, 
inherit,  how,  65. 

descent  upon  their  death,  66. 
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of  sale  of  personalty,  370. 

AFFIDAVIT, 

for  private,  sale,  764. 

ALIEN, 

power  to  inherit,  61. 

ALIENATION, 

perpetual,  93. 

relaxation  of  power,  93. 

ALLOWANCE  TO  WIDOW, 

See  Widow. 

ANCESTOR, 

defined,  38. 
ANCESTRAL  PROPERTY, 

See  Descent. 

in  full,  44. 

effect  of  partition,  quitclaim  exchange,  etc.,  50. 
funds  arising  from  sale  of,  52. 
ANCILLARY  ADMINISTRATION, 

nature  of,  and  when  may  be  had,  253. 
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ANNUITY  TABLES, 
generally.  690-1. 
their  use  as  evidence,  690-3. 
form,  690-5. 

present  value  table,  690-6. 
ANTE-NUPTIAL   CONTRACTS, 
explained  in  full,  209,  210. 
APPEALS, 

from  refusal  to  probate  will,  142. 
taken,  when,  759. 

bond,  when  required,  760. 
transcript,   761. 

proceedings  in  common  pleas,  762. 
APPLICATION, 

for  appointment  of  administrator  of  guardian,  616. 
APPOINTMENT   OF   ADMINISTRATORS   OR   EXECUTORS, 

See  Executors  and  Administrators,  Appointment,  etc. 
APPOINTMENT  AND  QUALIFICATION, 

of  executors  and  administrators,  in  full,  237  to  265. 
For  detail,  see  Executors  and  Administrators,  Appointment  and  Quali- 
fication. 
APPRAISEMENT, 

See  Inventory  and  Appraisement. 
when  dispensed  with,  365. 
in  real  estate  sales,  429-431. 
when  dower  not  assigned,  429. 
selection  of  appraisers,  432. 

vacancy,  how  filled,  433. 
certificate  and  view,  432. 
manner,  mode,  434. 

when  several  tracts,  434. 
may  be  set  aside,  434. 
APPRAISERS, 

to  make  inventory  and  appraisement,   337. 
oath,  339. 
ASSETS, 

to  be  collected  in  what  time,  468. 
affidavit  for  extension  of  time,  469,  470,  471. 

when   further  time   not  allowed,   470. 
oflace  ceases,  when,  472. 
discharge  of  debt  in  will,  473. 
how,  474. 
mortgaged  premises  as  personal,  475. 
redemption,  476. 

executor  or  administrator  may  foreclose,  477. 
executor  may  compound  debt,  478. 
property  deemed,  343. 
reclaimed  after  two  years,  509. 
money  received  under  arrangement  to  save  lands  from  sale,  509. 
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ATTESTATION, 

of  will,  in  full,  108,  109. 

ATTORNEYS, 

power  to  employ,  286. 
personal  liability  for  fees,  287. 

AUDITOR, 

monthly  statement  by  court  to,  351. 

AUTHENTICATED  COPIES, 

of  foreign  wills,  145,  149. 

B 

BASTARD, 

law  of  inheritance  as  to,  in  full,  62,  63. 

BLIND  PERSONS, 

capacity  to  make  wills,  98. 

rules  governing  execution  by,  98. 
BOND, 

See  Sureties,  Executors  and  Administbatobs,  Appointment 

AND   Qualification. 
of  executors  and  administrators,  295-309. 

duty  of  court  in  taking,  295. 

irregularities  in  taking,  effect,  296. 

breach  of  conditions,  298. 

actions  on,  298. 
who  may  sue  on,  302-307. 

creditor  may  sue  on,  when,  303. 

when  suit  may  be  brought  on,  302. 

petition  in  action  on,  303. 

legatee  or  distributee  may  sue,  when,  304. 

court  may  authorize  suit  to  be  brought,  when,  305. 

suit  by  succeeding  administrator,  or  co-executor,  306. 

in  what  court  brought,  307. 

allowance  of  claim  prima  facie  evidence,  308. 
contest  of  claim,  how,  308. 

defense  that  may  be  made,  309. 
of  executor,  257. 

when  residuary  legatee,  258. 

does  not  discharge  realty  of  lien,  259. 
separate  or  joint,  when,  260. 
sureties,  requirements,  260. 

liability  of,  261.     See  Sureties. 
of  administrator,  262. 
filed  and  approved  by  whom,  753. 
forms  of  new  and  additional.     See  next  head. 

OHIO  probate  law — 46 
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BONDS,  NEW  AND  ADDITIONAL,  FORMS, 
petition  for  new  or  additional  bond,  944. 
journal  entry,  orders  for  notice,  etc.,  945. 
notice  of  hearing  for  new  or  additional  bond,  946. 
journal  entries,  orders  on  hearing  petition  for  new  or  additional 

bond,  on  giving  bond,  etc.,  947. 
order  approving  bond,  948. 
order  of  removal,  etc.,  bond  not  given,  949. 
executor's  bond,  new  or  additional,  950. 
administrator's  bond,  new  or  additional,  951. 

C 

CAPACITY, 

to  make  will,  98. 

See  Testamentaky  Capacity. 
mental,  to  make  will,  98. 

CHOICE, 

by  minor,  615. 

CITATION, 

to  file  account,  570. 

CLAIMS,   PRESENTATION  AND  ALLOWANCE, 
notice  of  appointment,  479. 

sets  statute  running,  479. 
what  should  be  presented,  480. 
formal   presentation,   481. 
authentication  of,  482. 
strict  proof  waived,  483. 
what   constitutes   allowance,   484. 

indorsement,  484. 
allowance  not  conclusive  of  validity,  485. 
what  constitutes  a  rejection,  486. 
rejection  at  instance  of  heir  or  creditor,  487. 
limitation  of  action  on  rejected  claim,  488. 

allegations  in,  489. 
second  allowance  by  administrator  de  bonis  non,  489. 
waiver,  489. 
due  executor  or  administrator,  490. 

procedure  on  presentation,  491,  492. 
exceptions,  appeal,  etc.,  492. 
arbitration  of  doubtful,  in  full,  493,  494,  495,  496. 
estate  of  joint  debtor,  497,  498. 

does  not  affect  surety,  498. 
claims,  suits  on,  see  also  Actions. 

by  creditor  against  executor  or  administrator,  when,  500. 
not  until  after  eighteen  months,  when,  500. 
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CLAIMS,  PRESENTATION  AND  ALLOWANCE— Con^intted. 
statute  does  not  apply  to  what,  500. 
for  money  paid  before  discovery  of  will,  500. 
claims  previously  barred  remain  barred,  522. 
costs,   528. 

of     administrator     or     executor,     forms     for  procedure     on.     In 
full,  934-938. 
CODE, 

of  common  pleas  governs,  when,  763. 

COMMISSION, 

to  take  testimony,  134. 

COMPENSATION, 

of  administrator  or  executor,  583. 
extraordinary,  584. 
not  subject  to  attachment,  585. 

COMPLETION  OF  DECEDENTS'  CONTRACTS, 

See  Contracts  of  Decedents. 
enforcement  of,  in  full,  467-1,  467-6. 
form  of  petition  for,  998. 
entry  authorizing,  999. 

COMPOUNDING, 

debt,  when,  478. 

CONCEALMENT  OP  ASSETS, 
procedure  in  full,  355-363. 

CONCURRENT   JURISDICTION, 

of  probate  court  with  common  pleas,  6. 
conflict  between,  7. 

CONFLICT, 

in  appointment  of  administrators  or  executors,  241. 
of  jurisdiction,  7. 

CONSANGUINITY, 
defined,  31. 

collateral  and  lineal,  32,  33. 
degrees  computed,  how,  34. 
descent,  when  descendants  of  equal,  57. 

CONSTRUCTION, 

of  foreign  will  made,  96. 

CONSTITUTION, 

statute  against  perpetual  alienation,  93. 

CONTEST, 

duty  of  judge  on,  of  will,  143. 
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CONSTRUCTION  AND  OPERATION  OF  WILLS, 
what  probate  court  has  to  do  with,  164. 
general  discussion,  165. 
rule  for  construing  language,  165. 
intention  to  govern,  166. 

can  not  override  positive  rules  of  law,  166. 

how  gathered,  166. 

when  words  technical,  166. 

words  construed,  how,  166. 
whole  will  construed  together,  167. 
surrounding   circumstances   considered,   169. 
testator  not  presumed  to  die  intestate,  169,  172. 
inconsistent  clauses,  how  considered,  170. 
Jarman's  rules,  171. 

after-acquired  propertj'  to  pass,  when,  172. 
devisee's  property  devised  to  another,  election,  173. 

equity  may  compel  election,  173. 
common-law  doctrine  as  to  lapsed  devise  or  legacy,  174. 

legislative  provision  as  to,  174. 
undevised  real  estate  to  pay  debts,  when,  176. 
contribution  when  devised  property  taken  to  pay  debts,  177. 
whole  estate  liable  for  debts,  178. 

contribution  by  child  born  after  execution  of  will,  179. 
rule  when  those  bound  to  contribute  insolvent,  180. 
sale  of  lands  aliened  by  devisee  to  pay  debts,  181. 
when  executor  directed  to  sell  land  fails,  who  may  act,  182. 
perpetuities  in,  how  considered,  183. 

how  construed,  184. 
devise  for  life  limited  to  heirs,  185. 
rule  in  Shelley's  case,  186. 

words  of  perpetuity  to  pass  estate  of  inheritance,  187. 
devise  conveys  all  estate  of  devisor,  when,  187. 

words  held  to  have  this  effect,  187. 
devise  of  dividend  carries  stock,  187. 
devise  of  rents,  when  passes  land,  187. 
words,  "heirs  of  her  body,"  how  construed,  187. 

construed  to  read  children,  187. 

what  words  will  pass,  187. 
estate  of  freehold  by  will,  when,  187. 

English  and  American  rule  as  to,  187. 

technical  meaning  of  "heirs,"  abrogated  to  carry  out  intention,  187. 
rigid  rules  as  to  deeds  not  applicable  to  wills,  187. 
words  passing  life  estate,  187. 

may  be  enlarged  into  fee  when,  187. 
instances  of,  187. 
forms  of  devises  passed,  188. 
forms  of  devises  passing  estates  in  remainder,  189. 
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{.References  are  to  Sections.'] 
CONSTRUCTION  AND  OPERATION  OF  WlI.hS— Continued. 
description  of  beneficiary,  190. 
word  "heirs"  means  what,  190. 

inflexible  in  meaning,  190. 

excludes  husband,  190. 
words  taken  in  primary  sense,  190,  p.  145. 

"sons  and  daughters"  not  inclusive  of  grandchildren,  190. 

"children,"  "sons,"  etc.,  "now  living,"  190. 

"legitimate  heirs,"  190. 
lawful  issue,  190. 

provision  prescribing  penalty  against  contest,  190. 
testator  can  not  absolve  lands  from  payment  of  debts,  190. 
conditions  in  restraint  of  alienation  or  marriage,  193. 
rights  of  purchaser  without  knowledge  of  foreign  will,  194. 

statute  as  to,  194. 

contest  of,  194. 
when  will  void  for  uncertainty,  195. 
will  governed  by  what  law,   196. 

law  in  force  at  testator's  death,  196. 

CONTRACTS  OF  DECEDENT, 

enforcement  of,  467-1,  467-6. 
action  to  complete,  467-1. 
must  be  valid,  467-2. 
where  petition  filed,  467-3. 

service,  467-3. 

parties,  467-4. 
heirs  may  enforce,  467-5. 
court  may  order  conveyance,  467-6. 
form  of  petition  for  completion,  998. 

entry,  999. 

CONTRIBUTION, 

when  devised  property  taken  to  pay  debts,  177. 
by  child  born  after  execution  of  will,  170. 
when  those  bound  to,  are  insolvent,  180. 

CONVERSION, 

equitable  conversion,  52. 

funds  arising  from  sale  of  lands,  52. 

COSTS, 

in  real  estate  sales,  427. 

of  administration,  what  are,  533. 

how  paid,  533. 

CROPS, 

power  to  gather,  336. 

CROSS-EXAMINATION, 

of  witnesses  to  will,  131,  132. 
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D 

DEBTS. 

What  are,  see  Sale  of  Real  Estate. 
estate  in  heirs,  liable  for,  536. 
actions  against  heirs  for,  after  settlement  of  estate,  536-542. 

See,  also.  Payment  of  Debts. 
compounding,  when,  478. 
discharged  in  will,  473. 
how,  474. 
DEED, 

in  sale  of  real  estate,  459-462. 
executors,  460. 
covenants  in,  461. 

DEPOSITIONS, 

used  in  probate  court  when,  756. 

DESCENT, 

defined,  36. 

the  modes  of,  19. 

the  English  common  law  of,  20. 

the  canons  of,  21-27. 

ordinance  of  1787  as  to,  28. 

statutory  rules  as  to,  29. 

subject  to  legislative  control,  30. 
consanguinity  defined,  31. 
patricide,  effect  on,  35. 

heir,  ancestor,  next  of  kin,  defined,  37,  38,  39. 
law  of  what  place  governs,  40,  96. 
laws  in  force  at  death,  41. 
property,  how  passes,  42. 

classes  of  estates,  43. 

ancestral  estates,  44. 

non-ancestral,  45. 
different  statutes  as  to,  how  construed,  46. 
recitals  in  deed,  effect,  47. 
legal  title  controls,  48. 
considerations  in  deciding  course  of,  49. 
effect  of  partition,  quitclaims,  etc.,  50. 
conveyance  for  purpose  of  breaking,  51. 
funds  arising  from  sale  of,  52. 
of  property  from  widow  taking  in  fee,  54. 
when  realty  passes  to  children  of  former  husband  or  wife,  55. 

when  to  escheat,  55. 
to  children,  how,  56. 
when  descendants  of  equal  degree,  57. 
when  children  and  heirs  of  deceased  children  are  living,  58. 
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DESCENT — Continued, 
per  stirpes,  58. 

an  expectancy  not  subject  to,  59. 
by  forfeiture,  waste,  failure  to  pay  tax,  60. 
power  of  aliens  to  inherit,  61. 
bastards,  62,  63. 
posthumous  children,  64. 
adopted  children  inherit  how,  65. 

descent  upon  death  of,  66. 
designation  of  an  heir,  67. 
of  permanent  leaseholds,  68. 
of  partnership  property,  in  full,  69,  70. 

DESPERATE  CLAIMS, 

how  disposed  of,  371,  372. 
notice  of  application  to  sell,  372. 
compounding,  372. 
forms,  see  next  head. 

DESPERATE  CLAIMS,  FORMS, 

petition  to  dispose  of  desperate  claims,  921. 

journal    entry — orders    on    filing   petition    to    dispose    of   desperate 

claims,  922. 
notice  of  application  to  dispose  of  desperate  claims,  923. 
order  of  public  sale,  desperate  claims,  924. 
journal  entry— orders  approving  and  confirming  sale  of  desperate 

claims,  925. 
notice  of  public  sale  of  desperate  claims,  926. 
journal  entry— orders  to  dispose  of  desperate  claims,  927. 
report  of  disposition  of  desperate  claims,  928. 
journal  entry— orders  approving  and  confirming  report.  929. 

DESTROYED  WILLS, 

See  Spoliated  Wills. 

DESTRUCTION, 

of  subsequent  will,  effect,  124. 

DEVISE, 

lapsed,  174. 

residuary  legatee,  175. 

DEVOLUTION, 

of  property,  modes,  92. 

DISCOVERY  OF  WILL, 

effect  on  claims  paid  before,  500. 

DISTRIBUTION, 

of  personal  property,  76. 
common  law  as  to,  77. 
law  of  place  governing,  78. 
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DISTRIBUTION— CoHhMued. 
policy  of  insurance,  78. 
right  vests,  when,   79. 
how  distributed,  80. 
rules  of  descent  applicable,  81. 
rights  of  widow  or  widower,  82. 
escheat  of,  83. 

when  neither  wife  nor  child  survives,  84. 
money  in  death  by  wrongful  act,  85. 
advancements,  see  Advaxcemexts. 
scope  of  court's  order  of,  586. 
in  kind,  587. 
account  of,  588. 

unclaimed  money  remaining  on,  589. 
how  paid  owner,  590. 
safe-keeping  of  evidences  of  title,  590. 
order  of,  how  enforced,  591. 
procedure  to  enforce,  591-596. 
service,  592. 
hearing,  etc.,  593. 
parties,  594.  597. 

may  be  sent  to  common  pleas,  595,  596,  598. 
where  commenced,  599. 

DOWER, 

assignment  of,  in  full,  444-446. 

See  Sale  of  Real  Estate. 
origin  and  history,  197. 
with  us,  198. 
kinds,  197,  207. 
changes  in  Ohio,  199. 
things  requisite  to  title  to,  200. 

marriage,  and  kind,  201. 

seizin,  202. 
contingent  right  of,  nature,  203. 
right  to,  upon  death,  204. 

unassigned,  may  be  reached  by  creditors,  205. 
not  barred  by  judicial  sale  under  lien,  when,  206. 
barred  by  jointure  in  full,  207. 

conveyance  in  lieu  of,  208. 
partnership  property,  211. 

character  of  property,  211. 
of  what  estates  endowed,  212. 

the  statute  explained,  212. 
of  what  not  endowed,  213. 
in  lands  devoted  to  public  uses,  214. 
In  lands  fraudulently  conveyed,  215. 
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DOWER— Continued. 

right  of,  as  against  unpaid  purchase-money,  216,  219. 

in  surplus,  216. 
of  divorced  wife,  217. 

when  alimony  allowed,  217. 
release  in  mortgage,  effect  and  right  of  widow,  218. 
effect  upon,  by  not  being  made  a  party,  219. 
right,  how  relinquished,  220. 

by  grant,  220. 
may  be  assigned  by  parties,  221. 

approval  of  probate  judge  required,  221. 

E 

ELECTION, 

by  devisee  whose  property  devised  to  another,  173. 

ELECTION  OF  WIDOW, 

right  of  deceased  consort,  222. 

when  to  be  made,  222. 

citation  to  make,  222. 
petition  to  have  will  construed,  222. 
how  made,  duty  of  court  as  to,  223. 
effect  of,  223. 

right  to  remain  in  mansion  house,  223. 
to  year's  allowance,  223,  224. 
when  unable  to  appear,  how  made,  225. 
when  non-residents,  225. 
of  an  insane  or  imbecile,  how  made,  226. 
time  in  which  to  make,  begins  when,  227. 
appearance  without  service  and  declining  to  act,  effect,  227. 
widow  estopped  from  denying  election,  when,  228. 

may  it  be  made  otherwise  than  formally,  228. 
duty  of  judge  to  advise,  229,  230. 
to  take  personal  property,  367. 

when  there  is  testate  and  intestate  property,  230,  232. 
effect  of  limitation  on  marriage  by  will  as  to,  231. 
will  bar  dower  in  what  case,  232. 

not  entitled  to  both  dower  and  provisions  under  will,  232. 
effect  on  ante-nuptial  debt  of  husband,  233. 
where  no  provision  is  made  in  will,  234. 
death  before  probate  of  will,  235. 
release  by,  inures  to  whose  benefit,  236. 
forms,  see  Election  of  Widow,  Forms. 

ELECTION  OF  WIDOW,  FORMS, 
entry  ordering  citation,  822. 
citation  to  make,  823. 
form  for  making,  824. 


730  INDEX. 

[References  are  to  Sections.'\ 
ELECTION  OF  WIDOW,  FORMS— Continued, 
entry  of,  827. 
application  for  commission,  826. 

entry  ordering,  827. 

form  of  commission,  827. 

commissioner's  report,   829. 

form  of,  taken  by  commissioner,  830. 

entry  on  return  of,  831. 
application  of,  of  unsound  mind,  833. 

report  of  commissioner,  835. 

entry  of  election,  836. 

ELIGIBILITY  AND  QUALIFICATION, 

of  persons  for  appointment  of  administrators,  248. 
of  persons  for  executors,  243. 

EMBEZZLEMENT, 

of  assets,  355. 

procedure,  in  full,  355-363. 

EMBLEMENTS, 

what  are,  335. 
when  assets,  334. 

EQUITABLE  INTERESTS, 
may  be  sold,  387,  388. 

EQUITABLE  ESTATE, 

may  be  sold  by  administrator,  387,  388. 
defined,  389. 

EQUITY, 

power  of  probate  courts,  in  full,  10,  11. 
may  compel  election  by  devisee,  when,  173. 

ERROR, 

from  probate  of  will,  141. 

ESCHEAT, 

when  property  to,  55. 
statutes  as  to,  71-75. 
of  personal  property,  83. 

EVIDENCE, 

rules  where  person  suing  in  representative  capacity,  773. 
when  adverse  party  stands  in  representative  capacity,  774,  775. 
to  prevent  frauds  and  perjuries,  776. 
when  residuary  legatee,  777. 
disqualified  party  must  be  party  to  record,  779. 

several  parties,  780. 
when  executor  or  administrator,  781. 
may  waive  privilege,  781. 


INDEX.  731 

IBeferences  are  to  Sections.] 
EVIDENCE — Continued. 

when  guardian,  782. 

partner  or  joint  contractor,  as  to  admissions,  783. 

when  claim  founded  on  book  account,  784. 
of  witness  who  has  orally  testified  and  died,  784a. 
when  validity  of  deed,  will  or  codicil  involved,  785. 
presumption  in  favor  of  or  against  administrators,  787. 

as  to  admission  of  wards,  788. 
for  or  against  administrators  generally,  789. 

admissions,  789. 

EXAMINATION, 

of  witnesses  to  will,  131,  132. 

EXCEPTIONS, 

to  account,  578,  581. 

to  bond  of  guardian,  619. 

EXECUTION. 

against  executor  or  administrator,  527,  529. 

EXECUTORS  AND  ADMINISTRATORS— APPOINTMENT  AND  QUALI- 
FICATION, 

kinds  of,  237. 

necessity  for  administration,  238. 

granted  by  what  court,  239. 
appointment  when  intestate  from  other  state  or  country,  240. 
conflict  of  jurisdiction  in  appointment,  241. 

of  domestic  intestate  estates,  241. 

of  non-resident  estates,  241. 
to  whom  letters  testamentary  may  issue,  242. 

statute  mandatory,  242. 

who  "legally  competent,"  242,  243. 

what  disqualifies,  243. 
of  administrator  with  will  annexed,  244. 
administrator  during  minority  of  executor,  245. 
power  of  executor  before  appointment,  246. 
letters  of  administration  may  be  granted  to  whom,  247. 

who  first  entitled  to,  247. 

eligibility  and  qualification,  in  full,  248. 

when  creditor  or  other  person  may  be  appointed,  249. 
marriage  does  not  disqualify,  250. 
application  for  appointment,  requirements,  251. 

to  be  made  within  what  time,  252. 
ancillary  administrators,  253. 
when  decedent  not  resident  of  state,  254. 

special  administrator  appointed,  when,  255. 

bond  of,  256. 
administrator  de  honis  non,  when  appointed,  256. 
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executor's  bond,  requirements  as  to,  257. 
when  executor  is  residuary  legatee,  258. 
does  not  discharge  lien  on  real  estate,  259. 
separate  or  joint  bond  taken,  when,  260. 
sureties  to  be  resident  of  state,  260. 
qualification  of  sureties,  260a. 
liability  on  joint  or  separate  bonds,  261. 
administrator's  bond,  its  conditions,  262. 
discovery  of  will  after  administration  granted,  263. 
limitation  for  granting  original  administration,  264. 
notice  of  appointment,  265. 
forms,  see  next  heading. 

EXECUTORS  AND  ADMINISTRATORS— APPOINTMENT  AND  QUALI- 
FICATION, FORMS, 

application  for  administration  and  for  citation  to  take  or  renounce, 

837. 
entry  ordering  citation  to  take  or  renounce  administration,  838. 
citation  to  take  or  renounce  administration,  839. 
declination  of  administration,  840. 
application  for  letters  of  administration,  841. 
application  for  appointment  of  appraisers,  842. 
administrator's  bond,  843. 
entries  of  appointment  of  administrator,  844. 
administrator's  letters,  845. 

application  for  letters  of  administration  de  bonis  non,  846. 
administrator's  bond,  de  bojiis  non,  847. 
entries  of  appointment  of  administrator  de  bonis  non,  848. 
letters  of  administration  de  bonis  non,  849. 
application  for  appointment  of  special  administrator,  850. 
bond  of  special  administrator,  851. 
entry  of  appointment  of  special  administrator,  852. 
letters  of  special  administration,  853. 
citation  to  executor  to  accept  or  refuse  the  trust,  854. 
application  for  letters  testamentary,  855. 
executor's  bond,  856. 

entries  of  appointment  of  executors,  857. 
letters  testamentary,  858. 

bond  of  executor,  when  residuary  legatee,  859. 

application  for  letters  of  administration  with  the  will  annexed,  860. 
administrator's  bond,  with  the  will  annexed,  861. 
entry  of  appointment  of  administrator,  with  the  will  annexed,  862. 
letters  of  administration  with  the  will  annexed,  863. 
application   for  letters  of  administration   de   bonis  non,  with   will 

annexed,  864. 
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administrator's  bond  de  bonis  non,  with  will  annexed,  865. 
entry  of  appointment  of  administrator  de  b07iis  non,  with  the  will  an- 
nexed, 866. 
administrator's  letters  de  bonis  non,  with  the  will  annexed,  867. 
notice  of  appointment,  868. 

EXECUTORS  AND  ADMINISTRATORS— CLAIM,  FORMS, 

petition  for  allowance  of  claim  by  administrator  or  executor,  934. 

journal  entry  ordering  notice  of  claim  of  administrator  or  executor 
against  estate,  935. 

order  for  notice  of  claim  of  administrator  or  executor  against  es- 
tate, 936. 

notice  of  claim  of  administrator  or  executor  against  estate,  937. 

orders  on  hearing,  claim  allowed,  etc.,  938. 

EXECUTORS  AND  ADMINISTRATORS— POWERS  AND  DUTIES, 
power  of  executor  before  letters  issue,  246,  282. 
of  administrator  de  bonis  non,  281. 

liability  of  deceased  administrator,  281. 
executor  of  executor  can  not  administer  estate,  283. 
power  during  contest,  284. 
power  to  continue  business,  285. 
power  to  employ  counsel,  286. 

personal  liability  for,  287. 
care  required  of,  287. 
personally  liable  for  what  acts,  288. 

for  bad  faith,  288. 
liability  for  torts,  289. 
EXECUTORS     AND     ADMINISTRATORS— RESIGNATION     AND     RE- 
MOVAL, 

powers  continue  until  estate  settled,  271. 
method  for  termination,  272. 
resignation,  272,  273. 
death  of,  272. 
discovery  of  will,  272. 
causes  for  removal,  272,  274. 

procedure  to  obtain,  275. 
appeal  or  error  from,  276. 
appointment  not  vacated  when  will  set  aside,  276. 
jurisdiction  over,  not  lost  by  resignation,  278. 
validity  of  acts  of  former  executor  or  administrator,  279. 

EXECUTORY  DEVISE, 
defined,  188. 
forms  of,  188. 

remainders  upheld  by  way  of,  189. 
instances  of,  189. 
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F 
FACT, 

questions  of,  how  determined,  752. 

FEES, 

of  witnesses,  etc.,  757. 

FOREIGN  EXECUTORS  AND  ADMINISTRATORS, 
may  be  sued,  when,  266. 
provisions  of  law  apply  to,  267. 
proceeded  against,  how,  268. 
required  to  secure  distributees,  when,  269. 
must  indemnify  sureties,  when,  269. 
may  prosecute  suits,  when,  270. 
sale  of  realty  by,  463-465. 

FOREIGN  WARDS, 

guardians  of,  647. 

FOREIGN  WILLS, 

what  is  a,  144,  147. 
record  of,  145. 

effect  of  absence  of  within  the  limitation,  145. 
authenticated  copies  of,  how  admitted,  145,  146,  147. 

proceedings  in,  146. 

admission  to  record,  147. 
effect,  148. 
powers  of  executors  or  administrators  under,  149. 
forms,  see  next  head. 

FOREIGN  WILLS,  FORMS, 

of  application  to  admit  authenticated  copy,  815. 
entry,  816. 

FORMS, 

See  PAKTICULA.R  Headings. 
FRAUD, 

See  Account. 

FRAUDULENT  CONVEYANCES, 

lands  which  are,  may  be  sold,  387,  390. 

FRAUDULENTLY  CONVEYED  LANDS, 
dower  in,  215. 

FUNERAL  EXPENSES, 
what  are,  532. 
payment  of,  532. 
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G 
GUARDIAN  AD  LITEM, 
appointment,  413. 

can  not  waive  service,  413. 
answer  of,  415. 

GUARDIANS,  APPOINTMENT, 
defined,  601. 
kinds,  602. 
infants,  defined,  603. 
how  appointed,  604. 

appointment  dependent  on  residence,  605. 
jurisdiction  attaches,  when,  607. 
collateral  attaclc  of,  608. 
of  person  and  estate,  609. 
of  person  appointed,  when,  610. 

duty  of,  611. 
when  court  will  regard  contract  of  parents  as  to  religious  train- 
ing, 612. 
who  ineligible  to,  613. 
marriage  of  female,  614. 
when  minor  may  choose,  615. 
application  for  appointment,  616. 
bond,  requirements  as  to,  617. 

when  of  person,  618. 

exceptions  to,  619. 

informality  in,  effect,   620. 

when  two  wards,  621. 
when  qualified,  623. 

appointment  of  new,  without  removing  old,  623. 
testamentary,  624-626. 

appointment  in  will,  624,  625. 

bond  of,  626. 
forms,  see  next  head. 

petition  to  terminate,  1090. 

notice  of  hearing,  1091. 

GUARDIANS,  APPOINTMENT,  FORMS, 

application  for  appointment  of  guardian  for  idiot,  imbecile,  lunatic 
or  drunkard,  1034. 

notice  of  application,  to  next  of  kin,  1035. 

notice  of  application  to  alleged  idiot,  imbecile,  lunatic  or  drunk- 
ard, 1036. 

entry,  fixing  time  of  hearing  and  for  notice,  1037. 

entry  on  hearing,  finding  and  judgment,  1038. 

bond,  guardian  of  idiot,  imbecile,  etc.,  1039. 

entry  of  appointment,  order  for  bond,  1040. 

entry,  bond  approved,  letters  issued,  1041. 

letters  of  guardianship  of  idiot,  imbecile,  lunatic  or  drunkard,  1042. 
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GUARDIAN'S  ACCOUNTS, 

must  render,  when,  728. 

requirements,  728. 

duty,  how  enforced,  729. 

when  removed  from  state,  730. 

effect  of  settlement,  731. 

by  administrator  of  guardian,  732. 

of  imbecile,  733. 
reimbursement  of  guardian,  734. 
guardian's  compensation,  735. 
form,  1044. 

notice  to  file,  1046. 

entry  of  settlement,  1047. 

GUARDIAN'S  BOND, 

release  of  surety  on,  653. 
liability  of  surety,   653,   655. 

bound  by  final  settlement,  654. 

when  additional  bond  given,  656. 

GUARDIANS   OF  DRUNKARDS, 

appointed,  when,  725. 
notice,  726. 
when  terminates,  727. 

GUARDIAN'S  INVENTORY,  FORMS, 
form,  1043. 
notice  to  file,   1045. 

GUARDIANS,  INVESTMENTS  BY,  FORMS, 
petition  to  invest,  1086. 
entry  ordering  notice,  1087. 
notice  of  hearing,  1088. 
entry  approving,  1089. 

GUARDIAN'S  LEASE   OF  WARD'S   REAL  ESTATE, 
power  and  procedure,  in  full,  683-687. 

GUARDIAN'S     LEASE     AND     IMPROVEMENT     OF     REAL     ESTATE, 
FORMS, 

petition,  1058. 

entry  on,  1059. 

notice,  1060. 

entry  authorizing,  1061. 

authority  to  lease  for  oil,  1062. 
entry  of  confirmation,  1063. 
petition  to  lease  and  improve  real  estate,  1076. 
entry  fixing  time  of  hearing  and  for  notice,  1077. 
notice  to  defendants,  1078. 
entry  on  hearing,  to  view  premises  and  report  as  to  improvements 

and  lease,  1079. 
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FORMS— Continued. 

writ  to  guardian  to  execute  order  to  view  premises  and  report  as 

to  improvements  and  lease,  1080. 
return  by  guardian  and  report  of  freeholders  as  to  improvements 

and  lease,  1081. 
entry  orders  on  final  hearing,  1082. 

writ  to  guardian  to  execute  order  and  to  make  report,  1083. 
report  of  guardian  as  to  lease  and  improvements  made,  1084. 
entry  orders  confirming  lease  and  improvements  made,  1085. 

GUARDIANS  OF  LUNATICS,   IDIOTS  AND  IMBECILES, 

See  Imbecile. 
appointment,  704. 

effect,   706. 

when  wife  appointed,  707. 

what  laws  applicable,  708. 

whether  of  person  or  estate,  709. 
sale  of  real  estate,  710. 

dower,  711. 
lease  of  lands  by,  712-716, 

how,  712. 

kinds,  713. 

petition,    714. 

procedure  and  orders,  715,  716. 
may  improve  lands,  when,  718. 

procedure,  719. 

orders,    720. 

report,   721. 
insolvency  of,  722. 
foreign,  723. 
termination,   724. 
may  complete  contracts,  717. 

GUARDIANS,  POWERS  AND  DUTIES, 
of  person  and  estate,  627. 
rights  of  parents,  627. 
filing  inventory,  628. 
power  to  sell  personal  property,  629. 
as  to  management  of  estate,  630. 
as  to  rendition  of  account,  631. 
collection  of  assets,  632. 
payment  of  debts,  632. 
as  to  education,  633,  638. 
loan  or  investment  of  funds,  634,  635. 

may  change,  when,  635. 
must  obey  orders,   636. 

OHIO  PROBATE  LAW — 47 
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GUARDIANS,  POWERS  AND  DUTIES— Confi^iued. 
must  account  to  ward,  637. 
duties  of,  of  estate,  638. 

of  person,  639. 
ward  may  be  bound  out,  639. 
release  of  tax  title,  641. 
actions  by,  642. 

defenses  to,  by,  643. 

suits  before  justice,   644. 
in  respect  of  land,  667. 
can  not  waive  summons,  645. 
duties,  how  enforced,  646. 
of  foreign  wards,  647. 
can  not  purchase,  648. 

nor  make  profit,  648. 
repairs  by,  649. 
deposit  in  bank,  650. 
may  partition,  651. 

of  foreign  guardian,  652. 

GUARDIAN.   PROCEEDINGS   TO  BORROW   MONEY, 
in  full,  699-702. 
petition,  700. 
confirmation,  702, 

GUARDIAN,    PROCEEDINGS    TO    BORROW    MONEY,    ETC.,    FORMS. 

guardian's  petition  to  borrow  money  and  mortgage  real  estate,  1064. 

journal  entry,  fixing  time  of  hearing  and  for  notice,  1065. 

notice  to  defendants,  1066. 

report  of  guardian  as  to  terms  of  loan,  1067. 

journal  entry  confirming  and  authorizing  loan,  1068. 

journal  entry,  orders  on  hearing  as  to  amount  of  loan,  1069. 

writ  to  guardian  to  execute  order  and  report  terms  of  loan,  1070. 

journal  entry,  on  hearing  to  investigate  repairs  and  improvements, 
1071. 

writ  to  guardian  to  execute  order  to  investigate  as  to  repairs  and 
improvements,   1072. 

return  by  guardian  and  report  of  freeholders  as  to  repairs  and  im- 
provements, 1073. 

journal  entry  on  report  of  freeholders,  1074. 

writ  to  guardian  to  execute  order  and  report  terms  of  loan,  1075. 

GUARDIANS,   RESIGNATION   AND   REMOVAL, 

how  long  guardianship   continues,  657. 

resignation   of,   658. 

death  of  ward  terminates,  659. 

marriage  of  ward,  660. 

causes  for  removal,   661. 
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GUARDIANS,  RESIGNATION  AND  REMOVAI^— Continued. 
removal  because  of  ward's  dislike.  662. 
removal  of  ward,  663. 
may  be  removed,  664. 
duties  of  court,  665. 
when  foreign  ward  may  receive  property,  666. 

GUARDIAN'S   SALE  OF  REAL  ESTATE, 
power,  statutory,  667. 
purposes  for  which  made,  668. 
when  guardian  of  two  or  more  minors,  669. 
in  what  court  action  commenced,  670. 
the  petition,  its  contents,  671. 

notice  of,  how  given,  672. 

manner  of  service  and   return,   673. 

hearing,  674. 

order  to  appraise,  674. 
appointment  of  guardian  ad  litem,  675. 
oath  of  appraisers,  677. 
additional  bond,  677. 
dower  of  husband  or  wife  of  ward,  678. 
order  of  sale  granted,  when,  679. 
report  of  sale,  confirmation,  680. 
by  foreign  guardian,  681. 
guardian  can  not  bind  minor,  when,  682. 

GUARDIAN'S   SALE  OF  REAL  ESTATE,  FORMS, 
guardian's  petition  to  sell  real  estate,  1048. 
entry  fixing  time  of  hearing  and  for  notice,  1049. 
order  for  notice,  1050. 

guardian's  bond  in  proceedings  to  sell  real  estate,  1051. 
entry,  order  to  appraise  and  sell,  1052. 
entry,  orders  on  hearing  of  appraisement  and  sale,  1053. 
order  of  sale,  1054. 
entry  confirming  sale,  1055. 
guardian's  deed,  public  sale,  1056. 
guardian's  deed,  private  sale,  1057. 

H 
HEIRS, 

defined,  37. 

designation  of,  under  statute,  67. 

actions  against  for  debts,  after  settlement  of  estate,  536. 
must  contribute  to  pay,  536. 
estate  of,  liable,  538. 
all  may  be  sued  in  one  action,  539. 
rule  when  insolvent,  540. 
contribution  among  themselves,  542. 
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HOMESTEAD. 

lands  set  off  as,  386. 

for  widow  and  children,   436-440. 

allowance  in  lieu  of,   437. 

HUSBAND  AND  WIFE, 

See  DowER,  Widow,  etc. 
effect  of   wife   not   being   made   party   to   foreclosure   upon   dower 

right,  219. 
contingent  right  of  wife,  203. 

how  barred  of,  207. 
how  rights  between  released,  209,  210. 
ante-  and  post-nuptial  agreements,  210. 

I 

IMBECILE, 

See  Guardians  of  Lunatics,  etc. 
who  is,  703. 

appointment  of  guardian,  704. 
legal  statement  of,  705. 

INALIENABLE  RIGHTS, 

testamentary  power  not,  93. 

INFANTS, 

who  are,  603. 

when  of  unsound  mind,  603. 

INSANE  DELUSION, 

of  testator,  effect,  98. 

INSANITY, 

no  presumptions  as  to,  98. 
as  ground  of  incapacity  to  make  will,  98. 
how  far  court  will  go  into  question,  98. 

INSOLVENT  ESTATES, 

commissioners  appointed,  543,  544,  545. 
duties,  544. 

notice  of  meetings,  545. 

time  allowed  for  presentation  of  claims,  546. 
report,  546. 
provision  for  contingent  debts,  547. 

when  they  become  absolute,  548. 
dividends,  549,  560. 
appeal  to  court,  550. 

when  persons  have  omitted  to  appeal,  551. 

allowance  of  appeal  not  to  disturb  distribution,  552. 

may  examine  claimant  on  oath,  553. 
distribution  after  report,  554. 
executor  or  administrator  may  act  as  commissioner,  655. 
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notice  of  declaratiou  of  insolvency,  555. 
time  allowed  to  present  claims,  556. 
list  of  claims  to  be  filed,  556. 

submitting  claim  to  referees,  557. 
judgment  on  disallowed  claims,  558. 
order  of  distribution  on  return  of  list,  558. 
actions  against  executors  or  administrators,  559. 

liable  only  for  assets  in  hand,  561. 
claims  can  not  be  recovered,  560. 
disposition  of  surplus,  560. 

creditor  may  sue  after  three  years,  when,  561. 
rendition  of  account  in,  when,  562. 
forms,  see  next  head. 

INSOLVENT  ESTATES,   FORMS, 

representation  of  insolvency,  1000. 

entry,  order  for  notice,  etc.,  1001. 

notice,  1002. 

report  in,  1003. 

entry   on   filing  of,   1004. 

entry  on  distribution,  1005. 

INTERLINEATIONS, 

in  will,  effect,  121. 

INTOXICATION, 

effect  of  on  capacity  to  make  will,  98. 

INVENTORY  AND   APPRAISEMENT, 
to  be  made  within  what  time,  331, 
may  be  omitted,  when,  331. 
exceptions  to,  332. 

notice  of,  332. 
real  estate  included,  when,  333. 
emblements  assets,  when,  334. 

what  are,  335. 
power  of  executor  or  administrator  to  gather  crops,  336. 
appointment  of  appraisers,  337. 
notice  of,  338. 
oath  of  appraisers,  339. 
in  whose  presence  made,  340. 
how  articles  appraised,  340. 
of  bonds,  mortgages,  notes,  341. 
of  bank  bills  and  money,  342. 
what  property  not  deemed  assets,  343. 
set-off  and  allowance  to  widow  and  children  for  support,  343,  345. 

ante-nuptial  contract,  effect,  345. 

money  may  be  set  off,  346. 
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INVENTORY  AND  APPRAISEMENT— Continued. 

amount  of,  347. 

right  may  be  lost,  348. 

allowance  a  debt,  349. 

review  of,  by  court,  350. 
disposition  of  property  not  assets,  344. 
signing  and  return,  351. 
monthly  statement  by  court  to  auditor,  351. 
appraisers'  fees,  352. 
order  requiring  return  of,  352. 
failure  to  return,  effect,  353. 

removal  of  administrator,  353. 

revocation  of  letters,  354. 

imprisonment,  354. 
concealment  or  embezzlement  of  assets,  355. 
who  may  make  complaint,  356. 

in  what  court  made,  357. 

citation,   358. 

how  tried,  359. 

judgment  rendered,  360. 

transcript  filed  in  common  pleas,  361. 

duty  of  prosecuting  attorney,  362. 
conveyance  to  avoid  proceedings,  363. 
duty  of  administrator  discovering  further  assets,  364. 
forms,  see  next  head. 

INVENTORY  AND  APPRAISEMENT,  FORMS, 

application  for  appointment  of  appraisers,  869. 

journal  entry  appointing  appraisers,  870. 

application  for  order  dispensing  with  appraisement,   871. 

journal  entry  dispensing  with  appraisement,  872. 

inventory  and  appraisement,  complete  form,  873. 

notice  of  appraisement,  874. 

journal  entry  for  notice  to  file  inventory,  875. 

entry  of  filing  inventory,  876. 

order  requiring  return  of  inventory,  877. 

statement  to  county  auditor  for  taxation,  878. 

petition  for  set-off  and  allowance  of  year's  support,  879. 

journal  entry,  order  for  notice  of  hearing  petition  for  set-off  and 
allowance  of  year's  support,  880. 

notice  of  hearing  petition  for  set-off  and  allowance  of  year's  sup- 
port, 881. 

journal  entry,  order  appointing  appraisers  to  make  set-off  and  al- 
lowance for  year's  support,  882. 

order  to  appraisers  to  make  set-off  and  allowance  of  year's  sup- 
port. 883. 

journal  entry,  final  order  and  judgment  on  petition  for  set-off  and 
allowance  of  year's  support,  884. 
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INVENTORY  AND  APPRAISEMENT,  FORMS— Continued. 
petition  for  review  of  year's  allowance,  885. 
journal  entry,  order  for  notice  of  hearing  petition   for   review  of 

year's  allowance,  886. 
notice  of  hearing  petition  for  review  of  year's  allowance,  887. 
journal  entry,  final  order  and  judgment  or  review  year's  allowance, 

888. 
motion  for  citation  to  require  filing  of  inventory,  889. 
entry  ordering  citation  and  fixing  time  of  filing,  890. 
notice  to  executor,  administrator  to  file  inventory,  891. 
complaint  for  concealing,  etc.,  assets,  892. 
entry  ordering  citation,  893. 
same,  entry,  order  for  attachment,  894. 
same,  entry,  order  of  commitment,  895. 

same,  entry,  final  orders  and  judgment,  finding  accused  guilty,  896. 
same,  entry  finding  accused  not  guilty,  897. 
same,  commitment,  898. 

INVESTMENT, 

of  funds  by  executors,  administrators,  etc.,  how,  765. 


JOINT  WILLS, 

law  as  to,  94. 

JOINTURE, 

what  is,  207. 

English   statute  as  to,   207. 

with  us,  208. 

conveyance  in  lieu  of  dower,  208. 

how  made,  208,  209. 
ante-nuptial  contracts,  209,  210. 

JOINT  OBLIGATION, 

estate  of  decedent  bound  by,  liable,  497,  498. 

JURISDICTION  OF  PROBATE  COURT, 
constitutional  provision,  4. 
concurrent,  6. 

conflict  between,  and  common  pleas,  7. 
exclusive,  8. 
growth  of,  9. 
equity,  10. 

beyond  limits  of  county,  15. 
power  to  punish  contempt,  16. 
when  probate  judge  interested,  17. 
to  designate  heir,  18n. 
lands  fraudulently  conveyed,  18n. 
to  assign  homestead,  18n. 
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JURISDICTION  OF  PROBATE  COURT— Continued. 

to  assign  dower,  18n. 

to  grant  injunction,  18n. 

to  cancel  election  of  widow,  18n. 

to  admit  spoliated  will  to  probate,  151. 

to  appoint  guardians,  605,  607. 
JURY, 

power  to  summon,  13. 

L 
LAPSED  DEVISE  OR  LEGACY, 
doctrine  of,  in  full,  174. 
common  law  as  to,  174. 
statute   as   to,   174. 

applies  to  whom,  174. 
residuary  legatee  and,  175. 
LEASE, 

of  ward's  real  estate  by  guardian,  683-687. 
power  of  guardian,  683. 
application  for,  684. 
who  may  unite  in,  685. 
hearing  and  orders,  686. 
improvements  made,  how,  687. 

lien  of  tenant  for,  687. 
for  mining,  petroleum  or  gas,  688-698. 
petition,  689. 
view,  etc.,  690. 
report  as  to  royalty,  691. 
when  land  owned  jointly,  693. 
change  of  terms,  692. 
for  petroleum,  694. 
the  petition,   696. 
notice,  697. 

authorized  by  court,  698. 
of  imbecile  insane  ward,  710,  712-717. 
dower,  711. 
improvement  of,  718-721. 

LEASEHOLDS, 

descent  of,  68. 

LEGACY, 

lapsed,  174,  175. 

when  charge  on  land,  396. 

for  which  it  may  be  sold,  396. 

LEGATEE, 

demanding  payment  may  be  required  to  give  bond,  526. 
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LIMITATION, 

of  action  by  creditor  against  executor  or  administrator,  506. 
persons  under  disability,  507. 
when  statute  begins  to  run,  508. 
against  administrator  de   honis  non,   518. 
for  granting  original  administration,   264. 

LOST  WILLS, 

See  Spoliated  Wills. 

M 
MANSION  HOUSE, 

right  to  remain  in,  440. 

MARRIAGE, 

as  requisite  to  dower,  201. 

kinds,  201. 
no  disqualification  for  appointment  of  administrator,  250. 
of  woman,  effect  on  will,  120. 

MENTAL  CAPACITY, 

See  Testamentary  Capacity. 
MINOR, 

See  Guardian. 
choice  by,  617. 

MISTAKE, 

money  paid  under,  502. 
relief  against,  in  account,  579. 

MORTALITY  TABLES, 

their  purpose  and  use,  690-1,  690-2. 
form,  690-5. 

MORTGAGES, 

sale  of,  366. 

premises  covered  by,  personalty,  475. 

redemption,  476. 

executor  or  administrator  may  foreclose,  477. 

MUTUAL  WILLS, 
law  as  to,  94. 

N 
NEXT  OF  KIN, 
defined,   39. 

NON-ANCESTRAL  PROPERTY, 

See  Descent. 
property  which  goes  to  widow,  54. 

NOTES, 

sale  of,  366. 
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NOTICE, 

of  appointment,   265. 

of   filing  account,   754. 

of  proceedings,  how  given,  758. 

of  sale  of  real  estate,  448,  452. 

NOTICE  OF  APPOINTMENT, 

of  administrator  de  bonis  non,  521. 
when  not  given,  evidence  of  perpetuated,  524. 
damages  for  omission  to  give,  525. 

NUNCUPATIVE  WILLS, 

history  and  origin,   156. 

statute  in  this  state,  157. 

"made  in  last  sickness,"  meaning,  158. 

what  passes  bj'  such  will,  159. 

admission  to  probate  within  what  time,  160. 

character   of   proof    required,    161. 

requirements  as  to  witnesses,  162,  163. 

can  not  revoke  written  will,  118. 

property  given  by  not  to  be  sold,  when,  368. 

forms,  see  next  head. 

NUNCUPATIVE  WILLS,  FORMS, 

of  application  for  probate,  817. 

of  waiver  of  notice,  818. 

of  journal  entry  of  filing,  819. 

of  hearing,  etc.,  820. 
form  of,  821. 

O 

OATH, 

of  appraisers,  339. 

OBLITERATION, 

of  part  of  will,  effect  of,  117. 

by  drawing  ink  lines  through,  117. 

ORDINANCE  OF  1787, 

provision  as  to  wills,  97. 

P 
PARTITION, 

by  guardian,  651. 

foreign,  652. 
duty  of  administrator  in,  467. 
lands  divided  in  may  be  sold,  501. 

PARTNERSHIP    PROPERTY, 
dower,  in   full,  211. 
descent  of,  in  full,  09-70. 
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PATRICIDE, 

effect  on  descent,  35. 
PAYMENT  OF  DEBTS, 

when  executor  or  administrator,  499. 

importance  of  notice  of  appointment,  499. 
creditor  may  sue  executor  or  administrator,  when,  500. 

not  within  eighteen  months  from  bond,  500. 
statute  does  not  apply,  when,  500. 

payment  of  claims  in  full,  with  knowledge  of  other  claims,  500. 

discovery  of  will  after  claims  paid,  500. 
not  due,  how,  512,  513. 

may  be  presented  to  court,  513. 

allowance  by  court,  not  conclusive,  514. 
in  what  order,   530. 

not  to  affect  prior  liens,  531. 

funeral  expenses  and  of  last  sickness,  532. 

costs,  533. 

what  entitled  to  preference,  534. 

creditor  can  have  no  preference,  535. 

PERPETUAL  ALIENATION, 

relaxation  of  power  of,  93. 
the  provision  of  the  code,  93. 
constitutionality  of,  93. 

PERPETUITIES, 

statute  against,  183. 
how  construed,  184. 

PER  STIRPES, 

descent  by,  explained,  58. 

PLEADINGS, 

See  Sale  of  Real  Estate. 
in  action  on  bond,  516. 

POSTHUMOUS  CHILDREN, 

law  of  inheritance  as  to,  64. 

POST-NUPTIAL   CONTRACTS, 
in  full,  208,  210. 

PRIVILEGED   COMMUNICATIONS, 
to  attorney,  769. 
to  physician,  769. 
to  minister,  770. 
husband  and  wife,  771. 
assignor  of  claim,  772. 

PROBATE  COURTS, 

originated,  how,  1. 
growth  of  power,  2. 
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PROBATE  COURTS— Continued. 

establishment  of,  in  Ohio,  3. 
constitutional  courts,  4. 
establishment  of,  by  legislature,  5. 
courts  of  record,  12. 

records   import  absolute   verity,    12. 
power  to  summon  jury,  13. 
rules  of  practice,  13. 

PROBATE  OF  WILL, 

where  offered,  126. 

of  no  effect  until  probated,  127. 

amicable  arrangement  without,  127. 

what  time  relates  to,  or  speaks  when,  128. 

nature  of  proceedings,  129. 

witnesses  called  on,  129. 

scope  and  extent  of  examination  of,  131,  132. 

cross-examination  of,  132. 
what  testimony  shall  be  taken,  130. 
only  prima  facie  case  to  be  made,  129,  131,  132. 
when  witnesses  unknown  or  incompetent,   133. 

or  dead,  133. 
commission   to   take   testimony,   134. 
admission,  135. 
filing  and  recording,  136. 
certified  copy  as  evidence,  137. 

record  in  other  county  where  real  estate  situate,  138. 
uncontested  probate  after  two  years  binding,  139. 

except  as  to  persons  under  disability,  139. 
saving  clause  inures  to  whom,  139. 
error  from,  in  full,  140. 
repropounding  after  refusal,  141. 
appeal  from  refusal,  142. 
duty  of  judge  on  notice  of  contest,  143. 

PROCEEDINGS   BY   CREDITORS, 

against  heirs,  devisees,  next  of  kin  and  widow,  for  debts,  536-542. 

R 

REAL  ESTATE,  SALE, 

See  Salk  of  Real  Estate. 
RECORD. 

of  foreign  will,  147. 
admission  of  will  to,  135. 
of  will,  136. 

certified  copy  of  as  evidence,  137. 

in  other  county  where  real  estate  situate,  138. 
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RELEASE  OF  SURETIES, 

See  Sureties. 

RELEASE  OF  SURETY,  FORMS  FOR, 

application  of  surety  to  be  released  from  bond,  939. 
journal  entry,  order  fixing  time  of  hearing  and  for  notice,  940. 
notice  of  hearing  application  of  surety  to  be  released  from  bond,  941. 
journal  entries,  application  of  surety  to   be   released   from   bond. 

granting  application,  942. 
order  approving  new  bond,  releasing  surety,  etc.,  943. 

REMAINDER, 

estates  in,  189. 
by  will.  189. 

courts  uphold  by  way  of  executory  devise,  189. 
instances  of,  189. 
in  personalty,  189. 

REMOVAL, 

of  administrator  or  executor,  272,  274. 

procedure,  276. 
of  guardian,  661,  662,  663. 

causes,  661,  662,  663,  664. 
duties  of  courts  on,  of  guardian,  655. 
of  ward  from  state,  663. 

RESIGNATION, 

of  administrator  or  executor,  272,  273. 
jurisdiction    over,   not   lost  by,    278. 
of  guardian,  in  full,  657,  658.  ♦ 

RESTRAINT, 

nature  of,  to  incapacitate  to  make  will,  100. 

REVOCATION  OF  WILLS, 
power  of,  116. 

how  exercised,  116. 

the  statute  is  specific,  117. 

an  intention  not  carried  out  according  to  statute,  effect,  117. 

because  of  fraud,  117. 
intention  must  be  to  revoke  whole  will,  117. 
obliteration  of  part,  117. 
by  drawing  ink  lines  through  clauses,  117. 
by  other  will  or  codicil,  118. 

by  nuncupative  will,  118. 

by  execution  of  subsequent  will,  in  full,  118. 
by  subsequent  changes  in  conditions  of  testator,  119. 
marriage  of  woman,  120. 
interlineations,  effect,  121. 

duty  of  court  as  to,  121. 
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REVOCATION  OF  WILLS— Continued. 

sale,  incumbrance  or  change  of  estate,  effect,  122. 

by  birth  of  child.  123. 

destruction  of  subsequent  will,  124. 

child  absent  or  dead,  125. 

RULES   OF   PRACTICE, 
how  established,  14. 

S 
SALE  BILL, 

duties  of  executor  or  administrator  as  to,  375. 

of  clerk,  375. 
to  be  signed,  376. 
return  of,  377. 

SALE  OF  PERSONAL  PROPERTY, 

when  to  be  made,  365. 

widow  may  take  at  appraisement,  365,  367. 

sale  of  annual  crops  deferred,  365. 

dispensed  with  by  will,  365. 

of  notes,  mortgages,  etc.,  366. 

when  collusive  and  fraudulent,  366. 

personalty  given  by  nuncupative  will  not  sold,  when,  368. 

when  without  order,  366,  note. 

property  specifically  bequeathed,  369. 

at  public  vendue,  when,  370. 

notice  required,  370. 

extension  of  time,  370. 

terms,  370. 

price,  when  private,  370. 

desperate  claims  disposed  of,  how,  371,  372. 
application  for,  notice,  372. 

of  corporate  stocks,  373. 

when  credit  may  be  given,  373a. 

security  to  be  taken,  when,  373a. 
duty  of  administrator  as  to,  373a. 
executor  or  administrator,  when  not  liable  for  loss,  374. 

duties  of  executor  or  administrator  as  to  listing  articles  in  inven- 
tory, 375. 
duties  of  clerk,  375. 

sale  bill  to  be  signed,  376. 
return  of,  377. 

SALE  OF  REAL  ESTATE, 

of  lands  partitioned  to  pay  debts,  501. 
by  executor  under  power  of  will,  378,  379. 
a  personal  trust,  379. 
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[References  are  to  Sections.] 
SALE  OF  REAL  ES,TATE~-Con(mued. 
illustrations,  379. 
when  title  in  executor,  380. 

when  in  heirs,  380. 
of  administrator  with   will   annexed,   380. 
naked   power  not  coupled  with  interest,   381. 

illustrations,  381. 
if  executor  fails  to  sell,  who  may  act,  382. 
power  ceases,  when,  382. 
statutory  power  of,  384-386. 
early  history  of  law,  384. 
when  may  be  applied  for,  385. 
continues   till    debts  paid,    386. 
lands  set  off  as  homestead,  386. 
final  settlement  of  estate  no  bar,  when,  386. 
partition  no  bar,  when.  386. 
caveat  emptor,  rule,  386. 
lands  subject  to,  387-392. 

equitable  estate,  defined,  389. 
lands  fraudulently  conveyed,  387,  390. 
when  purchaser  l)ona  fides,  390. 
limitation  upon  power,  390. 
administrator,  a  trustee,  390. 
action  for  possession,  391. 

where  brought,  391. 
who  can  complain  of,  392. 
purposes  for  which  may  be  made,  393-396. 
there  must  be  debts,  393. 
finding  as  to,  393. 
when  unfounded,   393. 
to  pay  allowance  of  widow,  394. 
what  are  debts,  395. 
allowance  to  widow  is,  395. 
to  pay  legacy,  a  charge  on  lands,  396. 
question  of  charge,  how  determined,  396. 
procedure  to  obtain,  397-428. 

in  what  court  application  made,  397. 
the  petition,  contents,  398. 
when  there  is  a  will,  398. 
allegations  as  to  widow,  398. 
necessary  parties,  399. 
heirs,  400. 
?  mortgage,  401. 

divorced  wife,  402. 

parties  interested,  though  not  of  record,  403. 
issuance  of  summons,  404. 
when  returnable,  404. 
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SALE  OF  REAL  ESTATE— ConHnued. 
waiver  of  service,  who  may,  404. 
entry  of  appearance  by  filing  pleading,  405. 
service  on  parties  in  other  county,  406. 
service  by  publication,  407. 
constructive  service,  408. 

made  how,  409. 
infants,  how  served,  410,  413. 

defense  of,  413. 
pleadings,  time  of  filing,  412. 
guardian  ad  litem,  appointment,  413. 
can  not  waive  notice,  413. 
judgment  upon  failure  to  answer,  414. 
answer  of,  a  general  denial,  415. 
administrator  de  bonis  nan,  completion  of,  by,  416. 
bond  for  surplus,  417. 
free  from  liens,  418. 
priority  of  liens  determined  how,  419. 
cancellation  of  mortgage,  419. 
questions  determinable  by  probate  court,  420. 
of  fraud,  420. 
of  title,  420. 
how  prevented,  421. 

bond  to  secure  debts,  421. 
who  may  give,  421. 
order  of  sale  made  when,  422. 
terms  of,  422. 
71U71C  pro  tunc  order,  423. 
refunder  of  purchase-money  by  heirs,  424. 
irregular  orders  of  sale,  425. 

want  of  journal  entry,  effect,  425. 
of  homestead,  425. 
heir  may  attack  validity  of  debts  or  judgment,  393,  426. 
objections  to  order  of,  427. 
costs  awarded,  how,  427. 
sale  by  heir  of  his  interest,  effect,  428. 
appraisement,  429-431. 

when  dower  not  assigned,  429. 
selection  of  appraisers,  430,  431. 
appointment  of,  431. 
statutory  requirements,  430. 
duties  as  to  homestead  and  dower,  431. 
oath  of  appraisers,  432. 
certificate  and  view,  432. 
vacancy,  how  filled,  433. 
manner  in  which  made,  434. 
when  several  tracts,  434. 
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SALE  OF  REAL  ESTATE— Continued. 

may  be  set  aside,  435. 
homestead  for  widow  and  children,  436-440. 

allowance  in  lieu  of,  437. 

when  application  to  be  made,  438. 

liens  which  preclude,  439. 
widow  may  remain  in  mansion  house,  440. 
assignment  of  dower,  443,  444. 

when  estate  indivisible,  441. 

as  of  rents  and  profits,  441. 

by  metes  and  bounds,  442. 

answer  of  widow,  442. 

election  for  insane  widow  or  widower,  443. 

cash  value  of  dower  determined,  how,  444. 

special,  a  charge,  445. 

husband  entitled,  446. 
the  sale,  447-458. 

hearing  and  order,  447. 

terms  and  place,  448. 

notice,  requirements,  448,  452. 
mistake  in  description,  448. 

at  what  price,  made,  449. 

at  fixed  price,  when,  449. 

when  public  or  private,  450. 
affidavit  for  private,  451. 

notice,  how  given,  452. 

in  German  or  Bohemian  paper,  453. 
administrator,  executor,  guardian,  or  appraisers  can  not  bid,  454. 

return,  confirmation,  etc.,  455. 
proceeds,  how  distributed,  456. 

per  cent,  of  administrator  when  mortgagee  purchaser,  457. 
sales,  how  conducted,  458. 
the  deed,  459-462. 

prima  facie  evidence  of  what,  459. 

executors,  460. 

covenants  in,  461. 

when  legal  title  vested,  462. 
by  foreign  executor  or  administrator,  463-465. 

may  be  authorized,  when,  463. 

must  give  further  bond,  when,  464,  465. 
surplus,  considered  as  realty,  466. 
duties  of  administrator  in  partition,  467. 
forms,  see  next  head. 

SALE  OF  REAL  ESTATE,  FORMS, 

petition  for  sale  of  real  estate  to  pay  debts,  952. 

journal  entry — orders  fixing  time  of  hearing  and  for  summons,  953. 

OHIO  PROBATE  LAW — 48 
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SALE  OF  REAL  ESTATE,  VORMS— Continued. 

summons,  954. 

summons  on  petition  to  sell  real  estate.  955. 

summons  for  minor  under  fourteen,  956. 

aflSdavit  to  obtain  publication,  957. 

journal  entry — orders,  service  by  publication,  958. 

legal  notice,  959. 

answer  and  cross-petition  in  action  on  petition  to  sell  real  estate, 
960. 

answer  of  widow,  961. 

answer  of  wife  or  husband,  962. 

application  for  appointment  of  guardian  ad  litem,  963. 

entry  of  appointment  of  guardian  ad  litem,  964. 

answer  of  guardian  ad  litem,  965. 

waiver  of  summons  and  consent  to  sell,  966. 

journal  entry — orders  on  hearing  for  public  sale,  etc. — appraisement 
in  inventory,  967. 

journal  entry — orders  on  hearing  for  private   sale,  etc. — appraise- 
ment in  inventory,  968. 

journal  entry — orders  on  hearing,  of  appraisement,  etc.,  free  from 
dower,  969. 

order  of  appraisement,  free  from  dower,  970. 

journal  entry — approving  appraisement,  for  public  sale,  etc.,  971. 

journal   entry   for  assignment  of   homestead   and   dower   appraise- 
ment,  972. 

order  of  assignment  of  homestead  and  dower  and  appraisement,  973. 

order  of  assignment  of  dower  and  appraisement,  974. 

journal  entry  of  appraisement  and  sale,  975. 

application  to  sell  at  private  sale,  976. 

journal  entry  approving  appraisement  for  private  sale,  977. 

order  of  appraisement  and  sale,  978. 

journal  entry — orders  for  bond,  979. 

administrator's  or  executor's  bond  in  proceedings  to  sell  real  estate, 
980. 

journal  entry — approving  bond  for  public  sale,  981. 

journal  entry — approving  bond  for  private  sale,  982. 

bond  to  prevent  sale  of  real  estate,  983. 

journal  entry — approving  bond,  refusing  to  grant  order  of  sale,  984. 

order  of  sale,  985. 

alias  order  of  sale,  986. 

journal  entry — orders  of  reappraisement  and  sale,  987. 

order  of  reapprai.sement  and  sale,  988. 

journal  entry — orders  of  distribution,  989. 

journal  entry — approving  and  confirming  sale,  990. 

administrator's  or  executor's  deed — public  sale,  991. 

administrator's  or  executor's  deed — private  sale,  992. 

deed  of  executor  or  administrator  with  will  annexed,  993. 
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SALE  OF  REAL  ESTATE,  FORMS— Continued. 

deed  of  administrator,  executor,  guardian — public  or  private  sale. 

994. 
certificate  of  release  and  satisfaction  of  lien,  995. 
certificate  of  release  of  mortgage,  996. 

mortgage   deed   to   administrator   or   guardian   to   secure   deferred 
payments,  997. 

SERVICE, 

waiver  of,  404. 

entry  of  appearance,  how  effected,  405. 

on  parties  in  other  county,  406. 

by  publication,  407,  408,  409. 

on  infants,  410,  413. 

SETTLEMENT, 

See  Account. 
SHELLEY'S  CASE, 

rule  in,  186. 

abolished  as  to  wills,  186. 

SIGNATURE, 

of  testator  to  will,  requirements,  105,  106,  108,  109. 

SPOLIATED  WILLS, 

defined — the  statute,  150. 
jurisdiction  to  admit,  151. 

course  of  procedure,  notice,  152. 

notice,  how  given,  152. 
examination  of  witnesses,  153. 
how  probated,  154. 
effect,  when,  155. 

STOCK, 

corporate,  how  sold,  373. 

SUBSCRIPTION, 

by  testator,  108,  109. 

SURETIES, 

See  Bond. 
release  on  bond  of  executor,  290. 
procedure,  290. 
liability  ©f  prior  sureties,  291. 

of,  on  second  bond,  291. 
may  require  new  bond,  291. 
removed  if  bond  not  given,  292. 
bond  of  indemnity  to,  293. 

unfaithful  administration  presumed  when,  294. 
contracts  of,  how  regarded,  296. 
liability  of,  296. 
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SURETIES— Contitiued. 

mistake  in,  296.  v 

fraud  in  obtaining  name,  297. 
liability  for  note  by  administrator,  299. 

for  profits  of  business  carried  on  by  executor,  300. 

for  debt  of  executor,  301. 
who  may  sue,  302. 
release  of,  on  guardian's  bond,  653. 
liability  on  guardian's  bond,  653,  655. 

SUMMONS, 

in  sale  of  real  estate,  404. 
when  returnable,  411. 

T 
TAXES, 

monthly  statement  to  auditor  for,  351. 
no  allowance  to  inquisitor,  351. 

TESTAMENTARY  CAPACITY, 

persons  of  sound  mind  and  memory,  98. 

finding  of  probate  judge  as  to,  98. 
mental  capacity,  general  rules,  9?. 
insanity,  effect  on,  98. 
Insane  delusion,  effect  on,  98. 
intoxication,  effect  on,  98. 
of  blind  persons,  98. 
undue  influence,  effect  on,  99. 

"not  under  any  restraint,"  meaning,  99. 
nature  of  restraint,  100. 
how  far  friends  may  importune  him,  100. 
by  unlawful  cohabitation,  100. 

TESTAMENTARY  POWER, 

right,  not  inalienable,  93. 

TESTAMENTARY  TRUSTEES, 

care  and  skill  required  of,  311. 

duty  as  to  deposit  of  funds,  312. 

liability  of  co-trustees,  313. 

how  appointed,  314. 

may  be  executor  and  trustee  also,  314. 

separate  bonds  required,  315. 
can  not  make  profit  from  estate,  314. 
can  acquire  no  interest  in  trust,  317. 
can  not  use  trust  estate,  318. 
bond,  when  not  required,  319. 

bond  required  as  to  trust  heretofore  created  by  will,  320. 
removed  on  failure  to  give  bond,  322. 
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iReferences  are  to  Sections.'i 
TESTAMENTARY  TRVSTEES—Contitiued. 
separate  or  joint  bond,  322. 
surviving,  may  execute  trust,  323. 
court  may  appoint,  to  execute  trust,  324. 
trusts  created  by  will  may  be  executed,  how,  325. 

bond  in  such  case,  326. 
foreign,  327. 

may  be  appointed  under  foreign  will,  328. 
bond  when  acting  under  agreement  with  heirs,  329. 
may  ask  court  to  construe  will,  330. 

TITLE, 

passes  to  executor,  when,  380. 
when  to  heirs,  380. 

TORTS, 

liability  of  executor  for,  289. 
TRUSTEES, 

of  non-residents,  736-744. 

how  appointed,  736. 

bond  and  duties,  737. 

may  lease  real  estate,  738. 

may  hold  office,  how  long,  739. 

to  pay  moneys  to  whom,  and  when,  740. 

of  funds  of,  in  any  action,  742. 
bond,  duties,  etc.,  743. 
accounts  of,  745-751. 

must  render,  when,  745. 

citations  and  notices,  etc.,  746. 
power  of  court  to  determine  questions  concerning,  747. 

appeals,  748. 

force  and  effect  of  determination,  749. 
compensation  of,  ^50. 
resignation  or  removal,  751. 
forms,  see  next  head. 

TRUSTEES— APPOINTMENT,  FORMS, 
application  for,  1092. 
trustee's  bond,  1093. 
entry,  appointment  of,  1094. 
entry,  bond  approved,  1095. 
letters  of  authority  to  trustee,  1096. 
application  for  appointment  of  testamentary  trustee.  1097. 

bond  of,  1098. 

letters  to,  1099. 

V 

VOUCHERS, 

See  Account. 
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[References  are  to  Sections.'] 

^\• 

WIDOW, 

See  DowEB. 
death  of,  effect  on  right  of  dower,  204. 
endowed  in  what  estates,  212. 
of  what  not  endowed,  213. 

lands  sold  before  marriage,  213. 
for  taxes,  213. 

property  mortgaged,  213. 

lands  devoted  to  public  uses,  214. 
dower  in  lauds  fraudulently  conveyed,  215. 

as  against  unpaid  purchase-money,  216. 
divorced  by  husband's  aggression,  217. 
release  of  dower  in  mortgage,  218. 
election  of,  see  Election  of  Widow. 
descent  from,  when  fee  in,  54. 
allowance  to,  sale  of  real  estate  to  pay,  394,  395. 
dower  of  in  sale  of  realty,  398. 
election  to  take  personal  property,  367. 
proceedings  against  for  debts  after  estate  settled,  536-542. 

WILLS, 

See  Construction  and  Operation  of  Wills. 

WILLS— EXECUTION, 

See  Testamentary  Capacity. 
perpetual  alienation,  power  of,  93. 
testamentary  power,  derivation  of,  93. 
kinds,  94. 

joint  or  mutual,  94. 
forms  for  making  and  execution,  95. 
law  of  what  place  governs  execution,  96. 

same  as  descent,  96. 

exception  when  testator  not  domiciled  in  state,  96. 
of  person  domiciled  in  other  state,  96. 

law  of  what  state  governs  construction,  96. 
who  may  make  (in  full),  97. 

requisites  of  capacity  to  make,  97. 

under  English  statutes,  97. 

provisions  of  Ordinance  of   1787.   97. 
testamentary  capacity,  the  statute,  98.     See  this  heading, 
to  be  valid  must  dispose  of  property,  101. 
statute  as  to,  to  be  strictly  complied  with,  102. 
as  to  form  of,  103. 
use  of  words  "will,"  "wish,"  103. 
must  be  In  writing,  104. 

typewritten  and  printed,  104. 
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[References  are  to  Sections.1 
WILLS— EXECUTION— ConimwefZ. 

signature  to,  requirements  in  full,  105. 
by  direction,  105. 
at  the  end,  106. 

purpose  of  statute  requiring,  106. 
additional  clauses  after,  106. 
may  be  by  mark,  107. 
attestation  and  subscription,  108,  109. 
in  presence  of  testator,  108,  109. 
signature,  108,  109. 

acknowledgment,  108,  109.  ' 

position  of  witnesses  and  testator,  109. 
subscription  of  witnesses  in  presence  of  each  other,  110. 
witnesses  signing  by  mark.  111. 

rule  as  to  in  England  and  America,  111. 
witnesses  to,  their  knowledge  of  contents,  112. 
witnesses  must  identify,  112. 
need  not  be  read  in  presence  of  witnesses,  113. 
deposit  with  probate  judge,  115. 
revocation  of,  in  full,  116-125. 

See  Revocation  of  Wills. 

WILLS,  FORMS, 

of  last,  and  testament,  791. 

of  certificate  of  deposit,  791a. 

of  order  for  delivery,  792. 

of  indorsement  on  envelope,  793. 

citation  to  produce,  794. 

petition  for  citation  to  produce,  795. 

journal  entry  for  same,  796. 

application  for  probate,  797. 

of  waiver  of  notice,  798. 

journal  entry,   notice,   etc.,   799. 

notice  to  next  of  kin,  800. 

subpena,  801. 

application  for  commission,  803. 
journal  entry,  804. 
commission,  805. 

testimony  of  witnesses,  806. 

deposition  of  witness,  806. 

journal  entry  on  probate.  807,  808,  809. 
of  testimony  of  witnesses  to  codicil,  810. 
of  proof  of  signature,  811. 
entry  and  certificate  on  contest,  812,  813. 
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WITNESSES. 

See  Wills;   Probate  of  Wills. 
to  will,  see  Wills,  Execution. 
need  not  know  contents,  112. 

will  need  not  be  read  to  testator  in  presence  of,  113. 
competency  of,  114. 

effect  of  violation  of  statute  as  to,  114. 
application  of  statute  to  written  and  nuncupative,  114. 
the  common-law  rule.  114. 
nature  of  interest  to  disqualify,  114. 
scope  and  extent  of  examination,  131,  132. 
cross-examination,  131,  132. 
examination  of,  to  spoliated  will,  153. 

WITNESSES,  COMPETENCY  OF, 

the  common  law,  767. 
under  the  code,  768. 
WORDS, 

"sons  and  daughters,"  190. 

"children,"  190. 

"legitimate  heirs,"  190. 

"lawful  issue,"  190. 

"heirs,"  190. 
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